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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION
____________________________
MICHAEL T. CHAPPELL
Plaintiff,
v.

*
*
*

GREG WALLER, et al.,

*

Defendants.
____________________________

*

2:10-CV-1022-ID
(WO)

RECOMMENDATION OF THE MAGISTRATE JUDGE
Plaintiff is an inmate incarcerated at the Montgomery City Jail. He files this action
for damages and injunctive relief under 42 U.S.C. § 1983 complaining that Defendant Cindy
Pierce informed his parole officer about a cell phone conversation he considered private,
called the humane society to report a matter concerning his dogs, and defrauded her place of
employment by filing false payroll reports. Plaintiff also names Dr. Greg Waller of OBGYN
Associates, OBGYN Associates, Paige Mitchell, and Gift of Life, Inc., as defendants.1 Upon
review of the complaint, the court concludes that it is due to be dismissed prior to service of
process under 28 U.S.C. § 1915(e)(2)(B).2

1

Plaintiff’s complaint does not assert any claims against these defendants. See Potter v. Clark, 497
F.2d 1206, 1207 (7th Cir. 1974) (per curiam) (court properly dismissed pro se complaint that was silent as
to defendant except for his name appearing in caption)
2

A prisoner who is allowed to proceed in forma pauperis in this court will have his complaint
screened in accordance with the provisions of 28 U.S.C. § 1915(e)(2)(B). This screening procedure requires
the court to dismiss a prisoner’s civil action prior to service of process if it determines that the complaint is
frivolous, malicious, fails to state a claim upon which relief may be granted, or seeks monetary damages from
a defendant who is immune from such relief. 28 U.S.C. § 1915(e)(2)(B)(i)-(iii).
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I. DISCUSSION
An essential element of a 42 U.S.C. § 1983 action is that the alleged constitutional
deprivation was committed by persons acting under color of state law whose conduct is
reasonably attributable to the State. American Manufacturers Mutual Ins. Co. v. Sullivan,
526 U.S. 40 (1999); Parratt v. Taylor, 451 U.S. 527 (1981); Willis v. University Health
Services, Inc., 993 F.2d 837, 840 (11th Cir. 1993). To state a viable claim for relief under §
1983, a plaintiff must assert that he was “deprived of a right secured by the Constitution or
laws of the United States, and that the alleged deprivation was committed under color of state
law. Like the state-action requirement of the Fourteenth Amendment, the under-color-ofstate-law element of § 1983 excludes from its reach ‘“merely private conduct, no matter how
discriminatory or wrongful,”’ Blum v. Yaretsky, 457 U.S. 991, 1002, 102 S.Ct. 2777, 73
L.Ed.2d 534 (1982) (quoting Shelley v. Kraemer, 334 U.S. 1, 13, 68 S.Ct. 836, 92 L.Ed. 1161
(1948)).” American Manufacturers, 526 U.S. at 49-50. Consequently, the Supreme Court
has repeatedly insisted “that state action requires both an alleged constitutional deprivation
‘caused by the exercise of some right or privilege created by the State or by a rule of conduct
imposed by the State or by a person for whom the State is responsible,’ and that ‘the party
charged with the deprivation must be a person who may fairly be said to be a state actor.’
Lugar v. Edmondson Oil Co., 457 U.S. 922, 937, 102 S.Ct. 2744, 73 L.Ed.2d 482 (1982); see
Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 156, 98 S.Ct. 1729, 56 L.Ed.2d 185 (1978).” Id.
Here, there is no allegation that Defendants acted under color of state law and/or may
be considered state actors. See Jackson v. Metropolitan Edison Co., 419 U.S. 345, 350
2

(1974) (“[t]he mere fact that a business is subject to state regulation does not by itself convert
its action into that of the State for purposes of the Fourteenth Amendment.”); Rendell-Baker
v. Kohn, 457 U.S. 830, 841 (1982) ( acts of “private contractors do not become the acts of
the government [simply] by reason of their . . . engagement in . . . public contracts”
regardless of whether such engagement is “significant or even total.”). Further, even if the
court assumed, arguendo, that Defendants may be considered state actors, Plaintiff’s
complaint fails to assert any cognizable § 1983 allegation against them.
For the foregoing reasons, Plaintiff’s claims against the named defendants are
frivolous and due to be dismissed pursuant to the provisions of 28 U.S.C. § 1915(e)(2)(B)(i).
See Neitzke v. Williams, 490 U.S. 319, 327 (1989).
II. CONCLUSION
Accordingly, it is the RECOMMENDATION of the Magistrate Judge that Plaintiff’s
complaint be DISMISSED with prejudice prior to service of process under 28 U.S.C. §
1915(e)(2)(B)(i).
It is further
ORDERED that the parties are DIRECTED to file any objections to the
Recommendation on or before December 29, 2010. Any objections filed must specifically
identify the findings in the Magistrate Judge's Recommendation to which a party objects.
Frivolous, conclusive or general objections will not be considered by the District Court. The
parties are advised that this Recommendation is not a final order of the court and, therefore,
it is not appealable.
3

Failure to file written objections to the proposed findings and recommendations in the
Magistrate Judge's report shall bar the party from a de novo determination by the District
Court of issues covered in the report and shall bar the party from attacking on appeal factual
findings in the report accepted or adopted by the District Court except upon grounds of plain
error or manifest injustice. Nettles v. Wainwright, 677 F.2d 404 (5th Cir. 1982). See Stein
v. Reynolds Securities, Inc., 667 F.2d 33 (11th Cir. 1982). See also Bonner v. City of
Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc), adopting as binding precedent all of the
decisions of the former Fifth Circuit handed down prior to the close of business on
September 30, 1981.

Done, this 15th day of December, 2010.

/s/ Susan Russ Walker
SUSAN RUSS WALKER
CHIEF UNITED STATES MAGISTRATE JUDGE
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