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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

BLACK WARRIOR RIVERKEEPER,
INC.,

Plaintiff,
(WO)

ALABAMA DEPARTMENT OF

)
)
)
)
)
V. ) CASE NO. 2:11-CV-267-WKW
)
)
TRANSPORTATION et al, )

)

Defendants. )

BLACK WARRIOR RIVERKEEPER,
INC.,

Plaintiff,
(WO)

UNITED STATES ARMY CORPS OF

)
)
)
)
V. ) CASE NO. 2:13-CV-794-WKW
)
ENGINEERS et al, )

)

Defendants. )

MEMORANDUM OPINION AND ORDER

Mere administrative difficulty does not interpose such
flexibility into the requirements of NEPA as to undercut the
duty of compliance “to the fullegixtent possible.” But if this
requirement is not rubber, neither is it iron. The statute must
be construed in the light of reasif it is not to demand what

Is, fairly speaking, not meamgfully possible, given the
obvious, that the resourcesaiergy and research — and time
— available to meet the Nati’'s needs are not infinite.

Nat. Res. Def. Council, Inc. v. Morto4b8 F.2d 827, 837 (D.Cir. 1972) (quoting 42

U.S.C. § 4332footnoteomitted).
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In these consolidated cases, Plaintiff Black Warrior Riverkeeper, Inc., seeks
declaratory and injunctive relief to requi@efendants to perfmm a comprehensive
supplemental environmental impact staten{&¢8EIS”) for the Norhern Beltline Project,

a proposed six-lane controlledcess highway north of Birmingham, Alabama. Before
the court are Plaintiff's anBefendants’ cross-motions fsummary judgment. (Docs. #
163, 165, 167.) The partiehave fully briefed the motis and have submitted evidence
in support of their opposingositions. After careful consédation of the arguments of
counsel, the relevant lawna the record as a whole, tieeurt finds that Defendants’
motions are due to be granted andritis motion is due to be denied.

|. DEFINITIONS

This case involves numerous federal ages) statutes, and regulations pertinent
to environmental issues. Thaultiplicity of acronyms and terms art can be confusing.
For clarity, the relevant ones are defined as follows:

e AOI: Area of influence. The geographic ase@hin which theproject’s indirect
and cumulative environmental effects amgected to occur (USACOE000629;
USACOEO000677.)

e ALDOT : Alabama Department of Transportation.

e APA: Administrative Procedure Ac5 U.S.C. 88 701-06.

e AR: Documents from the administragivrecord submitted by FHWA are
designated with this prefix.

e CEQ: Council on Environmental Quality. NHA established CEQ as a research
and advisory body inhe Executive Officeof the President ofhe United States.
42 U.S.C. 88 4342-44. CE@@sues general regulatiof@r implementing NEPA;
each federal agency thessues its own implementingg@ations not inconsistent
with CEQ regulations. 42 U.S.C. § 433%(B0 C.F.R. § 1500.1(a); 40 C.F.R. 8
1500.2; 40 C.F.R. 8 1508 40 C.F.R. 8§ 1500.6Robertson v. Methow Valley

2



Citizens Councjl490 U.S. 332, 354 (1989).
e COE: Army Corps of Engineers.
e CWA: Clean Water Act, 33 U.S.C. § 126llseq

e Cumulative impact: a major federal action’s “inget on the environment which
results from the incremental impact tife action when added to other past,
present, and reasonably foreseeable réutactions regardless of what agency
(Federal or non-Federatyr person undertakes suokher actions.” 40 C.F.R. §
1508.7. Sometimessal referred to as “cumulative effect.”

e Direct impact: an effect of a major federal amti that is “causely the action and
occur[s] at the same time and place.” Cl&.R. § 1508.8(a). Also referred to as a
“direct effect.” Id.

e FEastern section the section of the NortherBeltline that joins I-65 with the
eastern terminus of the Bee at I-59 in Trussville.

e EA: Environmental assessment, whichaisconcise public document that “(1)
[b]riefly provide[s] sufficien evidence and analysisrfaletermining whether to
prepare an environmental impact statetj€glS’)] or a finding of no significant
impact [(‘(FONSI’),] (2) [a]ids an agency®mpliance with théct when no [EIS]
Is necessary[, and] (3) [f]ditate[s] preparation ofa statement when one is
necessary.” 40 C.F.R. § 1508.9(a).

e EIS: Environmental impact statement, iaim is the detailed written statement
required by section 102(2)(C) of NEPAI2 U.S.C. 8§ 4332discussing the
environmental impacts of, and proposedraléives to, a major federal action. 42
U.S.C. § 4332(C); 40 C.R. 8§ 1508.11. An EIS cabe a draft environmental
impact statement, a final environnahn impact statement (“FEIS”), or a
supplemental environmental impacitstment (“SEIS). 40 C.F.R. § 1502.9.

e The EIS Action: The action Plaintiff filed inApril 2011 against the Highway
Defendants. In the EIS action, Plaihtihallenges the approval of the 2012 Re-
evaluation.

e FEIS: Final environmental impact statenten Drafting enwionmental impact
statements involves a number of stejpgjuding circulation of drafts, making

! As used in the CEQ regulations, “effectsid “impacts” are synonymous. 40 C.F.R. §
1508.8.



revisions, responding to public commentsd &o forth. The final product of this

process is the FEIS. 40 C.F.R. § 1502.9 (b). Thethattthe FEIS is a called a

“final” environmental impact stateemt does not mean that additional
environmental impact statements will tnbe required in the event that new
information comes to light or changes octhat are relevant to the environmental
impacts of the projectSe€&'SEIS,” infra.

FHWA : Federal Highway Administration.

FONSI: Finding of no significant impactwhich is “a document by a Federal
agency briefly presenting the reasons whyaetion . . . will nothave a significant
effect on the human enweinment and for which an [g] therefore will not be
prepared. It shall include the [EA] @ summary of it and shall note any other
environmental documents relatedit.” 40 C.F.R. 8§ 1508.13.

Highway Defendants:Collectively, FHWA, Mark Bartld in his official capacity
as Division Administrator of FHWA, ALDO®, and John Cooper in his official
capacity as director of ADOT. The Highway Defend#&s are the defendants in
the lead case, Case No. 2:11-CV-267-WHRVC, in which Plantiff challenges the
sufficiency of a re-evaluation dihe SEIS for the Northern Beltline.

Indirect impact: an effect of a major federal amti that is “caused by the action
and [is] later in time or farther reowed in distance, but [is] still reasonably
foreseeable. Indirect [impacts] may imdé growth inducingeffects and other
effects related to induced @ihges in the pattern of lande, population density or
growth rate, and related effects omr and water and other natural systems,
including ecosystems.” 40 C.F.R. § 15]8). Sometimes also referred to as an
“indirect effect.” Id.

NEPA: National Environmental Policy Act42 U.S.C. 88 4321-47. NEPA
requires federal agencies to prepare an EIS before undertaking major federal
action that will significantly affect the quality of the humanvironment. 42
U.S.C. § 4332.

ROD: Record of Decision. Wd4n an agency is requiréd prepare an EIS, the
agency is not allowed to make a dgan on a proposed action until certain time
periods have expired after the publicatiortted EIS. 40 C.F.R§ 1506.10. At the

time the agency makes tliecision, it prepares a mose public ROD, which
states what the decision is, identifiesaternatives considered, and discusses the
means adopted to avoid or minimize the environmental harm from the decision.
40 C.F.R. § 1505.2.

2012 Re-evaluation:Refers to a Re-evaluationathwas completed in 2012 to
4



review the continuing vality of the FEIS and RODor the Northern Beltline
Project. FHWA regulations require a writtevaluation of a FEIS “before further
approvals may be granted” when, astlms case, major steps to advance the
project have not occurred within thrgears after complain of the FEIS. 23
C.F.R. 8§ 771.129(b). The mose of the re-evaluation is to determine whether a
SEIS is neededor the project.SeeS. Trenton Residentagainst 29 v. Fed.
Highway Admin 176 F.3d 658, 661 (3d Cir. 1999).

8 404 permit a permit issued by COE pursuaat§ 404 of the CWA. In the
absence of 8§ 404 permite discharge of pollutant&cluding dredged or fill
material, into the waters of the United $t&ais prohibited. 33 U.S.C. § 1311(a);
33 U.S.C. § 1344,

The 8§ 404 permit action: The action Plaintiff filed in 2013 against COE, COE'’s
district commander, ALDOT, and ALDOT s rdictor. In the 804 permit action,
Plaintiff challenges a § 404 permit issud a 1.86-mile sction of the beltline
joining SR 75 and SR 79. The 1.86-mdection is locatedvholly within the
eastern section of the Beltline.

SEIS: Supplemental environmental impact staent. A SEIS i® supplement to
a FEIS. Supplementationtiequired when “the agenceyakes substantial changes
in the proposed action that are relevemtenvironmental concerns[,] or” when
“there are significant new circumstancedrdormation relevant to environmental
concerns and bearing on the proposedion or its impast” 40 C.F.R. §
1502.9(c)(1); 23 C.F.R. § 771.130(e§ee als®23 C.F.R. § 771.130(a) (requiring
supplementation “whenever [FHWA] deteines that: (1) [c]hanges to the
proposed action would result in significaenivironmental impacts that were not
evaluated in the EIS; or (2) [n]ew imfoation or circumstances relevant to
environmental concerns amearing on the proposedtan or its impacts would
result in significant environental impacts not evaluated in the EIS.”). The duty
to consider the necessity of a supplemerd continuing duty so long as major
federal action remains to occur. 42 U.S.C. 8§ 4331Mgsh v. Or. Nat. Res.
Council 490 U.S. 360, 374 (1989).

SR: State route.

Tiering: “Tiering refers to the coveragef general matters in broader
environmental impact statements (suchhasonal program or policy statements)

with subsequent narrower statements or environmental analyses (such as regional
or basinwide program stnhents or ultimately it®-specific statements)
incorporating by reference the general dsssons and concentrating solely on the
issues specific to the stmbent subsequently prepared.” 40 C.F.R. § 1508.28.
“Agencies are encouraged to tier th@&nvironmental impact statements to
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eliminate repetitive discussions of the sassies and to focus on the actual issues
ripe for decision at each level of erammmental review.” 40 C.F.R. § 1502.20.

e USACOE: Documents from the administragivrecord submitted by COE are
designated with this prefix.

e Western section refers to the section of the Nloern Beltline thajoins 1-65 with
the western terminus of the Betili at 1-459/59/20 in Bessemer.

II. FACTS AND PROCEDURAL HISTORY

A.  TheEIS Action

The Northern Beltlind®roject is a 52-mifestretch of proposed interstate highway
bypassing Birmingham, Alabaan The Beltline will have its western terminus at
Interstate 459/20/59 in Bessemer and its eagg¥minus at Interstate 59 in Trussville.
The estimated cost is $5MHillion in year-of-expendituredollars, with an estimated
completion date 02048. (AR 16782%) Defendants are just beginning a 1.86-mile
section of the highway betweestate Route (“SR”) 75 @SR 79 near Palmerdale,
Alabama, which will be the firstonstruction phase of the Beltline.

Pursuant to NEPA, FHWA and ALDOT ewpleted a Final Environmental Impact
Statement for the Northern Bee in 1997 and issued ROD in 1999. (AR 01199; AR
2005.)

In 2006, FWHA approved a re-evaluationao8.4-mile portion of the project prior

2 In the administrative record, the NortherritBee is alternatelydescribed as being 50.1
miles long and 52 miles long. The discrepancylue to whether ranspare included in the
measurement. (USACOE004804.)

® FHWA and COE both submitted voluminous adisirative records. Citations to the
administrative record supplied by FHWA are desigdawith an “AR” before the page number.
Citations to the administrativeecord supplied by COE aredignated with “USACOE” before
the page number.



to ALDOT taking steps to dlin right-of-way for thatportion of the highway. (AR
05538.) In th006 Re-Evaluation, FHWA stated:

As indicated in the project deription, this reevaluation
covers only that portion of ¢éhbeltline project from west of
S.R. 79 to east of S.R. 75 nd&almerdale . . . , a distance of
approximately 3.4[ ]miles. Design studies have been
advanced on this section oktlproject to the point of FHWA
authorization of design ootracts and right-of-way
acquisition. The balance of tidorthern Beltline project will
be reevaluated as design nwoprogresses.Although an
assessment of the indireahd cumulative impacts (ICl) is
being performed for the entire project, including this section,
no project authorizations oude of the S.R. 79/S.R. 75
section will be approved by ADOT or the FHWA until the
ICIl is completed.

(AR 05540.)

In April 2011, Plaintiff Black WarriorRiverkeeper, Inc.,iled suit against the
Highway Defendants. Plaifiticontended that the Highwdyefendants failed to comply
with NEPA'’s requirement to take a “harcld at the Northern Beltline’s environmental
effects.

In 2012, the U.S. Department ofahsportation, FHWAand ALDOT completed
the 2012 Re-evaluation dhe entire Northern Beltlindroject “to assess any new
information or changes that hagecurred in the design orge of the project and/or the
affected environment and evaluate theiffect on the validity of the [FEIS].”
(USACOE000511-512.) On Meh 29, 2012, FHWA approdethe 2012 Re-evaluation
subject to certain limitadns, including the following:

Changes and adjustments occurring in the western section of

the project between [-459/59/20d 1-65 include a number of
alignment shifts that were not covered by the 1997 FEIS. The
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Reevaluation includethformation on thenitial reviews of
the alignment shifts and dod no new significant impacts
were readily identifiable.In accordance with Section
771.130(c) of Title 23 of # Code of Federal Regulations,
FHWA has determined that additional environmental studies
are needed to fully evaluatke potential impacts associated
with the modified alignmentBased on the findings of the
additional environmental stuels, FHWA will determine if a
Supplemental Environmentdimpact Statement is needed.
Therefore, the Alabama Department of Transportation
(ALDOT) may not proceed at thisme with any activities in
the western portions of the project until the additional
environmental studies are completed.

Changes in the eastern areatbk project between [-65 and
[-59 will not result in any ne significant emironmental
impacts.
Based on the above determinations, ALDOT may proceed
with [Northern Beltline] progct activities on the eastern
section of the project, between [-65 and 1-59
(USACOEO000511-513 (emphasis added).)
After the issuance of the 2012 Re-evaluatiBlaintiff filed an amended complaint
(Doc. # 82) against the Highway Defendantsk&gg declaratory relief and an injunction
against construction of angortion of the Northern B#ine Project until Defendants
perform a comprehensi&EIS for the entire Nthern Beltline project.
B. The § 404 Permit Action
On August 8, 2011, ALDOT sent COR preconstruction notification letter

seeking concurrence with AOT’s determination that pre-existing nationwide perriit

4 “Nationwide permits (NWPs) are a tym# general permit issued by the Chief of
Engineers and are designed tgulate with little, ifany, delay or paperwork certain activities
having minimal impacts. . . . An activity istaorized under an NWP only if that activity and
the permittee satisfy all of the NWP’s termsdaconditions. Activities that do not qualify for
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covered the first construction project of the eastern section of the Northern Beltline, a
3.4-mile section from west of SR 79 teast of SR 75. (USACOEO000001-3).
Construction would impact wetlands andeatns through discharges “associated with
filing activities for roadway construan (including stream relocation and
channelization), culvert installation and exiens fill associated with detention ponds,
culvert for a temporary access road tacems an archaeological site, and rip rap
installation.” (USACOE004805.) COE detenad that, becausedmationwide permit
did not allow for stream relocation or cireelization, the projeécwould have to be
reviewed under the inddual permitting processftUSACOE004807.)

Prior to October 12, 2011, ALDOT submitéenformation to review the project
under the individual permitting procesglUSACOE004807.) Hwmever, in November
2011, ALDOT requested that the projectvaghdrawn from further processing to allow
time for additional wildlife stdies and the completion dhe 2012 Re-evaluation.
(USACOEO004808.) On May 32012, after FHWA approved the 2012 Re-evaluation,
ALDOT requested that COE reopen the § 4@mit application file for the 3.4-mile
project. (USACOEQ004808.) Because therelbeeh no changes to the project during the
time the file was closed, COE proceeded taleate the original project as it had been
submitted in 2011. (USACOE004808.)

On June 13, 2013, COE, ALDOT, amHWA representativesnet to discuss

minimization of the project’s impacts, partiadly impacts related tthe portions of the

authorization under an NWP still may be authorizgdan individual or rgional general permit.”
33 C.F.R. 8§ 330.1(b)-(c).



project east of SR 75 and west of SR 7TWSACOEO004808.) Aftethis discussion,
ALDOT agreed to remove thogertions of the project soehproject would have logical
termini at SR 75 and SR 79. (USACOEQ004808-09.) Asseel, the proposed project
was a six-lane, 1.86-mile limited-access divithghway connecting SR5 and SR 79 in
Palmerdale, Alabama. (USACOE004804; USACOEO00480&6ACOE004852-53.)
COE recognized that the 1.86-mile projectswatended to eventlia be incorporated
into the 52-mile Beltline.(USACOE004804.)

During the permitting process, COE notedtfwe record that “[o]ther segments of
the [Northern Beltline] projgcmay not happen for 10-20 s down the rad. Or they
may not happen at all. It all depends fomding. The Corps cannot issue a 20-year
permit, which is one of the reasons just a porof the project is being considered at this
time.” (USACOEO000171.) COE, as a coopeig agency, focused its efforts during the
8 404 permitting process on sitgesific considerations fahe 1.86-mile project, while
relying on the extensive anaigsof impacts contained ithe 1997 Final Environmental
Impact Statement (“FEIS@nd the 2012 FEIS Re-evatita prepared by FHWA.

On September 30, 2013, COE approwedlischarge permit for the 1.86-mile
connector, thus allowing construction togbe on the first section of the Northern
Beltline. (USACOEO004955.)0On October 25, 2013, Plaifi filed suit against COE,
COE’s Mobile District Commander, JonQhytka, ALDOT, and ALDOT Director John
R. Cooper. Plaintiff sought declaratory anplinctive relief reseiding the 8§ 404 permit
and requiring that a SEIS be prepareddevaluate the environmental impacts of, and

alternatives to, the entire 50.lilfeaNorthern Beltline project.
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Plaintiff's 8§ 404 permit actiomas been consolidated with Plaintiff's SEIS action.
Both are APA cases that involve judicial review of admiaiste actions related to the
Northern Beltline, and both casenvolve Plaintiff's contetion that a comprehensive
SEIS is required for the entire Northern Beltline.

.  STANDARD OF REVIEW
A. Standard of Review Applicable to Summary Judgment Cross-Motions

To succeed on summary judgment, the mowvamst demonstrate “that there is no
genuine dispute as to any madéfact and the movant entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a). The counust view the evidence and the inferences from
that evidence in the light mo&ivorable to the nonmovaniean—Baptiste v. Gutierrez
627 F.3d 816, 820 (11th Cir. 2010).

The party moving for summary judgmetalways bears the initial responsibility
of informing the district court of the basis for its motio@&lotex Corp. v. Catrettd77
U.S. 317, 323 (1986). Thresponsibility includes identifyinthe portions of the record
illustrating the absence of a genuntispute of material factld. Alternatively, a movant
who does not have a trial burdef production can assertjtthout citing the record, that
the nonmoving party “camot produce admissible evident® support” a material fact.
Fed. R. Civ. P. 56(c)(1)(B)see alsoFed. R. Civ. P. 56 advisory committee’s note
(“Subdivision (c)(1)(B) recognizethat a party need not alwapsint to specific record
materials. . . . [A] party who does not hatie trial burden of mduction may rely on a
showing that a party who does have thd tiiaden cannot produce admissible evidence

to carry its burden a® the fact.”). If the movant meeits burden, the burden shifts to
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the nonmoving party to estlish—with evidencebeyond the pleadings—that a genuine
dispute material to each $ claims for relief existCelotex 477 U.S. at 324. A genuine
dispute of material fact &sts when the nonmoving pgrproduces evidence allowing a
reasonable fact finder to return a verdict in its favivaddell v. Valley Forge Dental
Assocs 276 F.3d 1275, 1279 (11th Cir. 2001).

Cross-motions for summary judgment “robge considered separately,” and “each
movant bears the burden of ddishing that no genuine issue mifaterial fact exists and
that it is entitled to judgme as a matter of law.Shaw Constructors v. ICF Kaiser
Eng’rs, Inc, 395 F.3d 533, 538-39 (5th Cir. 2004ge alsoBricklayers, Masons &
Plasterers Int'l Union of Am., Local UWon No. 15 v. Stuart Plastering Cdb12 F.2d
1017, 1023 (5th Cir. 1975)(“Cross-motions for summary judgment will not, in
themselves, warrant the court in grantinghstary judgment unless one of the parties is
entitled to judgment as a mattef law on facts that are ngenuinely disputed.”). In
some cases, “[c]Jross motions for summary judgment may be probative of the
nonexistence of a factual disputeShook v. United Stateg13 F.2d 662, &5 (11th Cir.

1983). However, the existe@ of cross motions for sumnyajudgment “do[es] not

automatically empower the coud dispense with the detemmation whether questions of
material fact exist.”Ga. State Conference of NAACPRayette Cnty. Bd. of Comm,rs
775 F.3d 1336, 13451{th Cir. 2015) (quoting-ac Courte Oreilles Band of Lake

Superior Chippewa Indians v. Voigfi00 F.2d 341, 349 (7t@ir. 1983)). This is so

® In Bonner v. City of Prichard661 F.2d 1206 (11th Cir. 1981)e Eleventh Circuit
adopted as binding precedent all of the decssiointhe former Fifth Circuit handed down prior
to the close of business on September 30, 1981.
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because “each party moving femmmary judgment may do so diiferent legal theories
dependent on different conk&tions of material facts.Indeed, cross-motions for
summary judgment may demonstrate a genuispute as to material facts as often as
not.” Bricklayers 512 F.2d at 1023.

“IW]hen both parties proceed on the sategal theory andely on the same
material facts[,] the court is signaled ttia¢ case is ripe f@aummary judgment."Shook
713 F.2d at 665. Even théamwever, “[a] court may discoveuestions of material fact
even though both parties, in support abss-motions for summary judgment, have
asserted that no such questions exist. .Thus, before the court can consider the legal
issues raised by the parties on cross-omstifor summary judgment, it must have no
doubt as to the relevant facthat are beyond disputeGriffis v. Delta Family-Care
Disability, 723 F.2d 822, 824 (11th Cir. 1984)d@pting order of ditrict judge on
summary judgment).

B. APA Standard of Review Applicable toChallenges to Administrative Actions
under CWA and NEPA

In the SEIS action, Plaiff alleges that the HighwaDefendants violated NEPA
and its implementing regulations. In the4@4 action, Plaintiff alleges that COE and
ALDOT violated NEPA, the CWA, and regulations implementing both of those statutes.

“NEPA declares a broad national nemitment to protecting and promoting
environmental quality.”"Robertson v. Methow Valley Citizens Coum80 U.S. 332, 348
(1989). To ensure that federal agencies “use all practioaddams, consistent with other

essential considerations of national policy’ttamply with that coomitment, 42 U.S.C. §
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4331(b), NEPA impose“action-forcing” procedures thag¢quire federal agencies (1) to
take a hard look at the environmental impafctnajor federal actionand (2) to inform
the public regarding the envitmental decisionmaking procesd. at 348-50Baltimore
Gas & Elec. Co. v. Nat. Res. Def. Council, Jnt62 U.S. 87, 97 (1983%ee also40
C.F.R. 8 1500.1(a) (describing the poliapd function of NEPA). “Although these
procedures are almost certain to affect thenag's substantive desion, . . . NEPA itself
does not mandate particular results, but sinmpgscribes the necessary process. . . . If
the adverse environmental effects of thepmsed action are adequately identified and
evaluated, the agency is not constraiisd NEPA from deciding that other values
outweigh the environmental costsRobertson490 U.S. at 350.Thus, NEPA does not
prohibit federal projects thatre highly destructive ahe environment; “NEPA merely
prohibits uninformed- rather than unwise agency action.”ld. at 351;see alsdSierra
Club v. Van Antwerp526 F.3d 1353, 1361-62 (11thrC2008) (“NEPA is procedural,
setting forth no substantive limits on agenegcidion-making. . . . In this case, it would
not violate NEPA if the EIS noted tharanting the permits would result in the
permanent, irreversible destruction ok tlentire Florida Evergles, but the [federal
agency] decided thaconomic benefits outweighed thatgative environmental impact.
That capricious decision might run afoul oflaty imposed by a different statute, but it
would not violate any duty imposed by NEPA.”).

The Clean Water Act (“CW"), 33 U.S.C. § 125%t seq, at issue in the § 404
permit action, was enacted to “restore andhitain the chemical, physical, and biological

integrity of the Nation’s wats.” 33 U.S.C. 8§ 121(a). The CWA prohibits the discharge
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of pollutants, including dredged or fill mat@, into the waters of the United States
without a permit issuelly COE pursuant to § 404 of tiAWA. 33 U.S.C. § 1311(a); 33
U.S.C. § 1344. All §8 404 discharge permitaist meet the 8§ 404(b)(1) Guidelines
codified at 40 C.F.R. 8 230, as well ather applicable regulations. 33 U.S.C. §
1344(b)(1); 33 C.F.R. § 320.4; 33 C.F.R333.1; 33 C.F.R§ 325.1(a); 33 C.F.R. Pt.
325, App. B.

Because neither NEPA ntre CWA creates a privategght of action challenging
discretionary agency actions, plaintiffs chatieng an agency action on the basis of these
statutes must do so under Administrativededure Act (“APA”), 5 U.S.C. 88 701-06.
Van Antwerp 526 F.3d at 135@res. Endangered Areas of CoblHistory, Inc. v. U.S.
Army Corps of Eng'rs87 F.3d 1242, 1249 (11th Cir996). Pursuant to the APA, the
reviewing court may “compel agency acti unlawfully withheld or unreasonably
delayed,” 5 U.S.C. 8 706(19r “hold unlawful and set aside agency action, findings, and
conclusions found to be . . batrary, capricious, an abuse of discretion, or otherwise not
in accordance with law3 U.S.C. § 706(2)(A).

In reviewing actions brought pursuantttee APA, “[tjo the extent necessary to
decision and when presented, the reviewiagrcshall decide all relevant questions of
law, interpret constitutional and statutopyovisions, and deterime the meaning or
applicability of the terms of aagency action.” 5 U.S.C. B6. However, the standard
for determining whether an agcy action is arbitrary and capricious “is exceedingly
deferential.” Fund for Animals, Inc. v. Ri¢&5 F.3d 535, 54{11th Cir. 1996)see N.

Buckhead Civic Ass'n v. Skinned03 F.2d 1533, 1538 (I1tCir. 1990) (“Along the
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standard of review continuum, the arbitramyd capricious standard gives an appellate
court the least latitude in finding groundisr reversal.”). The deference that the
“arbitrary and capricious” standard affords the agency applies “not only when
reviewing decisions like whavidence to find credible andhether to issue a FONSI or
EIS, but also when reviewing drafting dgons like how much dcussion to include on
each topic, and how much data ecassary to fully @dress each issue.Van Antwerp
526 F.3d at 1361. “[E]ven in the contexit summary judgmentn agency action is
entitled to great deferencePres. Endangered Area87 F.3d at 1246.

The APA requires that, at the administratstage of the procéimgs, “the agency
must examine the relevanttdaand articulate a satisfacgoexplanation for its action
including ‘a rational connection betwe¢he facts found and the choice madé&/idtor
Vehicle Mfrs. Ass’'n of U.S. Gtate Farm Mut. Auto. Ins. Cod63 U.S. 29, 43 (1983)
(quotingBurlington Truck Lines v. United Staje&/1 U.S. 156, 168 (1962)). The focal
point at the judicial stage of review &n administrative amcy’'s action is the
administrative recordPres. Endangered Area87 F.3d at 1246. The reviewing court
looks to the entire administragévrecord that was beforeettagency at the time of its
decision to determine (1) whnetr the agency’s decision whased on a consideration of
the relevant factors and (2) whether the agency “committed a clear error of judgment that
lacks a rational connectidmetween the facts found and the choice made=fjal Envitl.
Assistance Found., Inc. v. U.S. E.RZA6 F.3d 1253, 1265 1th Cir. 2001) (citation and
internal quotation marks omittedjee alsdOr. Nat. Res. Coungi#90 U.S. at 378Camp

v. Pitts 411 U.S. 138, 142 (1973%ierra Club v. U.SArmy Corps of Eng;s295 F.3d
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1209, 1216 (11th Cir2002) (holding that an agerisydecision is “arbitrary and
capricious under ‘hard look’ review if guffers from one of # following: (1) the
decision does not rely on the factors thah@ess intended the agency to consider; (2)
the agency failed entirely to consider an imigot aspect of the problem; (3) the agency
offers an explanation which runs counterttee evidence; or {4the decision is so
implausible that it cannot be the result offeting viewpoints or the result of agency
expertise.”);N. Buckhead Civic Ass'n v. Skinn&03 F.2d 1533, 138-39 (11th Cir.
1990).

To determine whether the agency’s decisimamnifests a “clear error of judgment,”
the court must determine onlyhether the agency’s de@n was “reasonably supported
by the information before itThis does not require thatl of the data support the
agency’s decision. It is enoughat the [agency] considered all relevant factors and that
there is credible evehce in the record teupport its action.”Envtl. Coal. of Broward
Cnty., Inc. v. Myers831 F.2d 984, 986 (11th Cir. 1987The court will not uphold the
agency’s action by suppng a reasoned basis for the aggs action thathe agency has
not invoked, but the couwill uphold anagency decision of lessah ideal clarity if the
agency’s path may be reasonabiscerned from the recordMotor Vehicle Mfrs. 463
U.S. at 43. The reviewingoart’s inquiry must be “searchgnand careful,” but the court
may not substitute its judgment for that of #gency concerningdgtwisdom or prudence
of the proposed action, and the court mus$emd® the agency’s technical expertiser.
Nat. Res. Counci490 U.S. at 378City Of Oxford, Ga. v. F.A.A428 F.3d 1346, 1352

(11th Cir. 2005)Fund for Animals85 F.3d at 542\. Buckhead Civic Ass’®03 F.2d at
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1538-39. The deferee afforded to agncy’s determinations igarticularly appropriate
in cases such as thase that involve complegnvironmental statutesEnvtl. Coal, 831
F.2d at 986.

Before proceeding further, a word about the parties’ relativéelmgrin this APA
case is required. On summary judgment, Bfdiraises a plethora of objections to the
agency decisions at issue -teof in the most conclusory way possible — and then argues
that the administrative ageies failed to articulate a tsfactory reason why those
objections are without merit. Plaintiff's slgoin approach is inappropriate because, in
effect, Plaintiff is attempting to reverse the burden of pfost this stage of review, the
burden is on Plaintiff to demonstrate that #izencies acted arbitrgriand capriciously.

The agency’s obligation at tteelministrativephase of proceedings to “articulate a
satisfactory explanation for its actionylotor Vehicle Mfrs.463 U.S. at 43, should not
be confused with the parties’ relative burdens during jtidicial phase of the

[113

proceedings. At thpudicial stage of review, “[a]dminisative action . . . comes before
the courts clothed with a gsumption of regularity,” antlaintiff bears the “difficult”
and “heavy” burden to demonstrate that theray decisions were arbitrary, capricious,

or otherwise not in accordance with the laierra Club v. U.S. Army Corps of Eng’rs

® See, e.g.poc. # 164 at 40-41 (Plaintiff's initidbrief, arguing thaDefendants were
required to issue a SEIS because “chanpese occurred in the Northern Beltline’s
environment” including the fact @ “[bJusiness and residential relocation impacts in the corridor
have increased twofold since th@97 EIS”); Doc. # 170 at 5 (Plaintiff's reply brief, arguing that
“Defendants have attemptedshift NEPA'’s requirements ontodrhtiff by arguing that Plaintiff
has not shown the increased number of relocatisrsgnificant”). Contrary to Plaintiff's
argument, Plaintiff indeed has the burden ofhiow that the Highway Defendants’ finding of no
significance was arb#ry and capricious.
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295 F.3d at 1222-23 (quotirdicholson v. Brown599 F.2d 639, &4 (5th Cir. 1979));
see alsd_egal Envtl. Assistance Found., Inc. v. U.S. E.P2&6 F.3d 1253, 1265 (11th
Cir. 2001) (“In reviewing the reasonablenedsan agency’s decision-making process
under the arbitrary and capricious standardhef [APA], we are mindful that a party
seeking to have a court dedaan agency action to be dréry and capricious carries a
heavy burden indeed.” (citation andamal quotation marks omitted)jex. Comm. on
Nat. Res. v. Marsh736 F.2d 262, 270 (5th Cir. 1984y reh’'g 741 F.2d 823 (5th Cir.
1984) (“[T]he district court rguired the Corps to prove thas selection of alternative
water-supply sources was reasonable. Thiscggbr turns the review process on its head:
it is the party seeking to inkdate an EIS, not #nagency, which has the burden of proof
on this issue.” (emphasis in original)). “Abs@vidence to the contrary, [the court will]
presume that an agency has acteddcordance with its regulationsSierra Club v. U.S.
Army Corps of Eng'rs295 F.3d at 1223.
V. DISCUSSION: OVERVIEW

Section V. addresses the motions for sumymadgment in the EIS action. In the
EIS action, Plaintiff presents two claims fielief. Section V.Aand V.B. identify the
final agency actions that are subject to reviethe EIS action.No final agency decision
has been made as to the necessity of a &Elhe western sectiomhat decision will be
made after more detailed designs andlitexhal environmental studies. FHWA's
decision that no SEIS is nestifor the eastern portion tfe Beltline is a final agency
action that is ripe for review, as is itedision that it may reach conclusion about the

necessity of a SEIS for theastern section while its csion regarding the western
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section is still pending.

Section V.C. explains that Defendaatg entitled to summagjydgment on Count
| of Plaintiffs complaint, in which Plaitiff alleges that t& Highway Defendants
improperly divided (“sgmented”) the Beltline into the eastern and western sections to
avoid conducting a comprehensi8EIS for the Northern Béne Project. Section V.D.
explains that Plaintiff’'s remaining claimseadue to be dismissdzkcause, by failing to
direct its arguments towaitie Highway Defendants’ decision not to issue an SEIS for
the easternsection, Plaintiff has failed to cariis burden to demonstrate that the final
agency action at issue was arbitrary or capricious.

However, in an abundance of cautiomdaas an alternative basis for granting
summary judgment in favor of the Hmyay Defendants, Section V.E. addresses
Plaintiff's allegations in both Counts and Il that the HighwayDefendants acted
arbitrarily and capriciously ral failed to take a hard loo&t all relevant factors in
deciding whether 8EIS is needed.

Section VI. explains why the motions feummary judgment are due to be granted
in the § 404 action.

V. ANALYSIS: THE EIS ACTION
A. The Arbitrary and Capric ious Standard of ReviewGoverns Plaintiff's Claims

In Count | of its complainin the EIS action, Plaintiffontends that the failure to
create a SEIS for the entiMorthern Beltline constitutes diagency action unlawfully
withheld or unreasonably delayed” within timeaning of 5 U.S.C. 806(1). “Failures to

act are sometimes remediable untlee APA, but not always.” Norton v. S. Utah
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Wilderness Alliances42 U.S. 55, 61 (2004) $UWA). The APA authorizes suit by “[a]
person suffering legal wrong becaus agency action, or adeely affected or aggrieved
by agency action within the meaning afrelevant statute.’”> U.S.C. § 702see alsdb
U.S.C.A. 8 704 (“Agency action made reviewaby statute andrial agency action for
which there is no other adequagmedy in a court are subject to judicial review.”). The
APA defines “agency action” to include “the wlb or a part of amgency rule, order,
license, sanction, relief, or the equivalent or denial thecedgilure to act” 5 U.S.C. §
551(13) (emphasis added). The APA providegef for a failure to act in 5 U.S.C. §
706(1): “The reviewing court shall . . . ropel agency action ualvfully withheld or
unreasonably delayed.” 5 U.S.C. § 706 (1).

To be subject to judiciakview under 8 706(1) of the AR an agency’s failure to
act must be the failure to take a discretenay action, and the agency action must be one
that is “unlawfully withheld or unreasobly delayed.” 5 U.S.C. § 706 (1ISJUWA 542
U.S. at 61-63. “[A] claim under § 706(1) cproceed only where a plaintiff asserts that
an agency failed to take a diste agency action that itiequired to také SUWA 542
U.S. at 64 (emphasis in origil). Further, “8 706() empowers a court only to compel an
agency ‘to perform a ministerial or norsdietionary act,” or ‘to take action upon a
matter, without directig how it shall act.” Id. (quoting Attorney General’'s Manual on
the Administrative Procedure Act 108 (1947))hus, the court can compel the Highway
Defendants to issue a single SEIS for the entire NorthdthnBeonly if issuing a single
SEIS for the entire Northern Beltline is asdliete, non-discretionary agency action that

the Highway Defendants failed to takesdiée being legally required to do so.
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The issuance of a SEIS is not a ministeor nondiscretionary act. Rather,
whether to issue a SEIS is, of necessity, a decision that “requires a high level of
expertise” that is committed to “the imfoed discretion of the responsible federal
agencies.”Or. Nat. Res. Coungi¥90 U.S. at 373see23 C.F.R. § 771.130 (providing
that “[a]n EIS shall be supplemented whegrethe Administration determines” certain
circumstances exist). Presumably, Plaintd€ognizes this fact, because, on summary
judgment, Plaintiff correctly proposes th#dte operable standard of review is the
“arbitrary and capricious” standaapplicable to final agencgction under § 706(2), not
to inaction under 8§ 706(1). Secin 706(1) does not prowdrelief for arbitrary and
capricious conduct. (@r. # 164 at 33.)SeeGeorgia v. Army Corps of Engr802 F.3d
1242, 1249 n.4 (11th Cir. 200®)oting that different standds govern review under §
706(1) and 706(2)).

FHWA has decided that further studyniseded before it can determine whether a
SEIS is necessary for the western secti&ftlWA has also determ@ad that changes in
the eastern section do not require issuance SEIS. These decisions are committed to
the discretion of the agencyee?23 C.F.R. § 771.130(a) (praing that an EIS “shall be
supplemented whenever the Administratiotedaines” that changes, new information,
or new circumstances result in significant eamimental impacts thatere not evaluated
in the EIS);, 23 C.F.R. § 77130(b) (“Where the Adminisation is uncertain of the
significance of the new impacts, the apaht will develop appromte environmental
studies or, if the Administration deems appia@, an EA to assess the impacts of the

changes, new informationr new circumstances.”).
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Plaintiff does not argue that FHWA's decisiondelaya determination regarding
the necessity of a SEIS due to the needuudher study of changes the western section
IS an “unreasonable delay” pursuant to § (106 Rather, Plaintiff contends that, upon
consideration of the 2012 Revaluation and all of the @sently available information
about the impacts of the project, FHWAosld have instead reached a decision that
changes in both the eastemdavestern sections of the IB@e have significant impacts
that require that a SEIS be conducted tfue entire Beltline. Plaintiff contends that
FHWA's failure to reach Plaintiff's preferdedecision is an “agency action unlawfully
withheld or unreasonably delayedlider 8§ 706(1). (Doc. # 86.)

In other words, by characterizing the faduo conclude that a SEIS is necessary
for the entire Beltline as a “failure-to-act”agin, Plaintiff attempts to substitute its
preferred outcome for the dednsithat the FHWA reachedsection 706(1) is not a back
door through which a plaintifinay, by artful pleading, inte a court to substitute its
judgment for that of th agency or to compéie agency to deploy itawful discretion in
a way preferred by the plaintiffSee SUWA542 U.S. at 65 (“[Vlhen an agency is
compelled by law to act within@ertain time period, but the manner of its action is left to
the agency'’s discretion, a cowan compel the agew to act, but has no power [under §

706(1)] to specify what the action must b€.”)Cf. Motor Vehicle Mfrs. Ass’n of U.S.,

" See alscCharles Alan Wright & Charles H. Kb, Jr., 33 Fed. Prac. & Proc. Judicial
Review 8§ 8387 (1st ed.) (footnotes omitted):

An obvious countermove to [the holding 8JWAthat § 706(1)
reaches only failure to take “discrete” action] might be for a
petitioner to request more specific relief. For instance . . . rather
than seeking a generalized ordeguieing an agency to implement
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Inc. v. State FarnMut. Auto. Ins. C9.463 U.S. 29, 43 (1983)The scope of review
under the ‘arbitrary and capricious’ standfoit actions brought pursuant to 8 706(2)] is
narrow and a court is not to substitutgjitdgment for that of the agency.”).

Therefore, the Highway Defidants’ failure to issue single SEIS for the entire
Northern Beltline is not justiciable a@sfailure-to-act claim under 8 706(1peeSUWA
542 U.S. at 65 (“[A] claim unde§ 706(1) can proceed only where a plaintiff asserts that
an agency failed to take a diste agency action that it isqured to take.”). Rather, as
Plaintiff implicitly acknowledges on summajydgment by challenging the decision as
“arbitrary and capricious,” both claims in Plaifis complaint are subject to review, if at
all, under 8§ 706(2). SeeOr. Nat. Res. Coungil490 U.S. at 375-76 (holding that an
agency’s decision not to gplement a FEIS “is controlled by the ‘arbitrary and
capricious’ standard of 8 706(2)(A)").

B. The Final Agency Actionat Issue in This Case

“If [a] claim attacks aragency’s action, instead of f@ilure to act, and the statute
allegedly violated does not provide a privaight of action, then the ‘agency action’
must also be a ‘filaagency action.” Fanin v. U.S. Dep'’t of Veterans Affairs72 F.3d

868, 877 (111 Cir. 2009). “[T]he finality requirente is concernedvith whether the

a broad statutory dutya plaintiff] could irstead seek an order
requiring the agency to implemetitat broad statutory duty in
some particular way e.g, by adopting a rule that [the plaintiff]
has kindly drafted for the agencytensideration. . . The Court

[in SUWA blocked this avenue, too, however, by emphasizing that
courts must not use their remedial authority to usurp agency
discretion. Determining how, preely, to implement a broad
statutory duty is up to the expert agency charged with the task, not
the courts.
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initial decisionmaker has arrived at a défue position on the issithat inflicts an
actual, concrete injury."Williamson Cty. Reg’l Plannin@omm’n v. Hanlton Bank of
Johnson City473 U.S. 172, 193 (1985%uperseded by stawiton other grounds47
U.S.C. 8 332(c)(7)(B)(v). “Theore question [in the finalitdetermination] is whether
the agency has completed its decisionmalpngcess, and whether the result of that
process is one that will directly affect the partidsanklin v. Massachusef{t§05 U.S.
788, 797 (1992). Thus, “[tlo beonsidered ‘final,” an agey’s action: (1) ‘must mark
the consummation of the agency’s decisionmgkprocess — it must not be of a merely
tentative or interlocutory nare;’ and (2) ‘must be one by which rights or obligations
have been determined, or from whilegal consequences will flow.U.S. Steel Corp. v.
Astrue 495 F.3d 1272, 1280 (11th Cir. 2007) (quotBennett v. Speas20 U.S. 154,
177-78 (1997)). “By contrastie Supreme Court has defineshonfinal agency order as
one that “does not itself adversely affect céampant but only affects his rights adversely
on the contingency of futa administrative action.”’Nat’l| Parks Conservation Ass'n v.
Norton, 324 F.3d 1229, 1236-311th Cir. 2003) (quotingm. Airlines, Inc. v. Herman
176 F.3d 283, 288 (5th £i1999) (quoting in turRochester Tel. Corp. v. United States
307 U.S. 125, 130 (B®)). “[F]ederal jurisdiction is ... lacking when the administrative
action in question is not ‘final’ withithe meaning of 5 U.S.C. § 7041d. at 1236.

In Count I, Plaintiff contends that, besauof the cumulative effect of project
changes, new information, and new ciratamces throughout both the eastern and
western sections of the Northern Beltlinegaanprehensive 36 must be issued for the

entire project. Also in Coun, Plaintiff contends that énHighway Defendants failed to
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comply with NEPA bydividing the Northern Beltlinento two segments to avoid
preparation of a SEIS for thidorthern Beltline. In Count IIRlaintiff alleges that, in the
2012 Re-evaluation, the Highway Defendantiethto comply with NEPA procedures by
failing to consider all of the direct, ineict, and cumulative ingzts of the Northern
Beltline project. In other words, Plaintiff ot merely seeking resw of the validity of
FHWA's conclusion that no SEIS is needed the eastern section and that construction
may proceed that eastern section. RatR&intiff seeks a judgment requiring FHWA
and ALDOT to complete a 3& for the entire project.

The Highway Defendants have not yet madiecision as to the necessity or scope
of any SEIS that may be issued, if at all, for the western section of the Beltline; that
decision will be made after FHWA and ALOCcreate more detailed designs of the
project and complete their studies of tm¥ieonmental impacts of the western sectfon.
Therefore, FHWA's reservatioof further consideration of éhnecessity of a SEIS in the
western section is not a final agency actbmtause it “only affects [Plaintiff's] rights
adversely on the contingency fafture administrative actionRNat'l Parks 324 F.3d at
1236-37. Moreover, becausbe NEPA-imposed duty téake a hard look at the
environmental consequences of major feldaion is procedural in nature, a claim

alleging failure to satisfy that duty is ripe for review “at the time the failure takes place.”

8 In theory, under certain circumstances, ip@ssible that development of a SEIS to
address issues of limited scope, such as changesation or design variations for a limited
portion of the project, may require a reassessioktite entire action or of more than a limited
portion of the entire action. 23 C.F.R. § 771.130(f).this case, there is no indication that the
Highway Defendants anticipate issuing a SEIS for the entire Northern Beltline after they
complete their studies of the western section.
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Ouachita Watch League v. Jacod$3 F.3d 1163, 1174.1th Cir. 2006) (quotinghio
Forestry Ass’n, Inc. v. Sierra Club23 U.S. 726, 737 (1998))t is simply not possible
to predict whether the Highwdyefendants will fail to take bhard look at whether a SEIS
should be issued fdhe western section because thatiglen has yet to be made pending
further study and review. The substanceantl reasons for whatew decision will be
made are unknown, and there is no waymeaningfully subject # issue to judicial
review at this time. Because “[w]e haveidea whether or wherd SEIS will be issued
for the western section, “the issis not fit for adjudication."Texas v. United State523
U.S. 296, 300 (1998) (internal citation and quotation sarkitted). For these reasons,
the Highway Defendants have not taken alfegency action as to the necessity of a
SEIS for the western section, and the issue is not ripe for revéee. id.at 300 (“A
claim is not ripe for adjudication if it restgpon contingent future events that may not
occur as anticipated, or indesthy not occur at all.” (internal quotation marks omitted)).
However, a determinatiohas been made that any SEl&at may be issued will
not include a comprehensive evaluatiai the eastern section of the beltline.
(USCOEO000523 (“For thproject sections between 1-65 aR89 . . . significant changes
in impacts or in the affected environmemhve not been identified. Therefore, no
additional analysis of the project betwdeb and I-59 is required and a supplemental
EIS is not warranted underehapplicable NEPA regulatioris) Further, based on the
decision that no SEIS is required for thastern section of the Beltline, FHWA has
authorized ALDOT to proceed with constractiof the eastern sian of the Northern

Beltline. (USACOE00511-513.)

27



Accordingly, FHWA'’s decision that no SEIS needed for the eastern portion of
the Beltline is ripe for reviewgs is its decision that it maeach a conclusion about the
necessity of a SEIS for theastern section while reserving a decision regarding the
western section pending furthdevelopment and reviewOuachitg 463 F.3d at 1174
(“[A] person . . . who is injured by a failut® comply with the NEPA procedure may
complain of that failurat the time the failure takes place. As we see it, that is the end of
the proper ripeness analysis in a NEPA suit®&e5 U.S.C. § 551(13]defining “agency
action” to include “the wholer a part of an agency rule, orddicense, sanction, relief,
or the equivalent or denial thereof, failure to act” (emphasis addedBennett520 U.S.

154, 177 (1997) (holding that an agency act#ofinal for purposes of review if it marks
the consummation of the agency’s decisiaking process and is a decision from which
legal consequences will flow).

C. Segmentation of the Eastern ashWestern Sections of the Beltline

Count | challenges FHWA's decision that it may reach a conclusion about the
necessity of a SEIS for the ¢ section while reserving sideration of the necessity
of a SEIS for the western section pendinghfer design development and environmental
studies. Plaintiff contendhat Defendants “improperlgivided the Naothern Beltline
into two segments to avoidgparation of a SEIS for the tegre Northern Beltline.” (Doc.

# 82 1 86.) However, on sumary judgment, Plaintiff haput forth only very scant
arguments to support its ptien that the Highway Defendés engaged in improper

segmentation by finding thab SEIS was required for tleasternsectionof the Beltline
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while reserving consideration ofettwestern section for further stutly.

In its summary judgment reply brief, Ri&if cites 23 C.F.R. 8 771.130(f)(3) in
support of its argument thdte Highway Defendants impropedetermined “that further
study would only be required for half of tiNorthern Beltline.” (Doc# 170 at 3.) 23

C.F.R. 8 771.130(f) provides:

() In some cases, a supplen@®nEIS may be required to
address issues of limited scope, such as the extent of proposed
mitigation or the evaluation dbcation or design variations

for a limited portion of the ovellgoroject. Where this is the
case, the preparation of a supplemental EIS shall not
necessarily:

(1) Prevent the granting of new approvals;

(2) Require the withdrawal of previous approvals;
or

(3) Require the suspensiohproject activities[] for
any activity not direty affected by the
supplement. If the changes in question are of
such magnitude teequire a reassessment of the
entire action, or more #m a limited portion of
the overall action, the Administration shall
suspend any activitiesvhich would have an
adverse environmentalmpact or limit the
choice of reasonable alternatives, until the
supplemental EIS is completed.

23 C.F.R. 8 771.130({emphasis added).

By its terms, 23 C.F.R. § 771.130(f)(8oes not placeny limitation on an

® In its summary judgment briefs, Pléffis argument regardig the propriety of
segmentation almost exclusively consists @uanent that COE improperly issued the § 404
permit for the 1.86 mile section of highway thatlesated wholly within the eastern section.
That argument is addressed in Sectidhé and VI.C. of this memorandum opinion.
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agency’s decision whether tmmplete a SEI$or some portion of the project smaller
than the entire Beltline; in &, 8 771.130(f) specificallyantemplates that “[ijn some
cases, a [SEIS] may be required to addresgssstilimited scope, such as . . . evaluation
of . . . design variations for a lited portion of the overall project.ld. Rather, 23
C.F.R. 8 771.130(f)(3) requires that, under gertarcumstances while the completion of
a limited SEIS is pending, construction of a segtrof a project that is not the subject of
that limited SEIS must be suspended. Howewgenstructingor moving forward with
project activitiesfor a “segment” of a project is nabe kind of “segmentation” that
Plaintiff challenges in its goplaint as a procedural misstep in the NEPA proc¢e&ssthe
act of breaking a complex project into slmasections for purposes of environmental
analysis to avoid issuing a SEIS or to reglthe scope of a SEIS. (Doc. # 82 1 86ee
Defenders of Wildlife vU.S. Dep’t of Navy733 F.3d 1106, 1116 (11th Cir. 2013)
(defining the “anti-segmentatiorgrinciple as the “fundamental NEPA principle . . . that
connected actions be analyzegether in one EIS”)Cf. Hoosier Envtl. Council v. U.S.
Army Corps of Eng'rs722 F.3d 1053, 1059 (7th Ci2013) (“There is a difference
between “segmentation” in itpejorative sense, and—whé within administrative
discretion—breaking a complervestigation into manageabés.”). Plaintiff did not
allege a violation o8 771.130(f)(3) in its aended complaint, amslmmary judgment is
due to be granted for that reaso@f. Citizens for Smart Growth v. Sec'y of Dep't of
Transp, 669 F.3d 1203, 1216 (11th Cir. 2012[Plaintiff’'s] argument on appeal—that
the decision to utilize phasing must be exsd further in anSEIS—is substantially

different than that alleged its Complaint, and we will natonsider a claim not detailed
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in the plaintiff's pleadings.”).

Moreover, assuming without deciding thaty SEIS that may or may not be
prepared sometime in the future constitutes a “supplemergal El to address issues of
limited scope” regarding “changes . . . of smesagnitude [as] to require reassessment of
the entire action or more thanlimited portion of the overall action” as contemplated by
8 771.130(f)(3), the preparati of that SEIS would only require the suspension of
construction in the eastern section that “wolbdve an adverse environmental impact or
limit the choice of reasonable alternatives, uhi@ supplemental EIS is completed.” 23
C.F.R. 8 771.130(f)(3). Plaiff argues in its reply briethat the Higlway Defendants
have violated 23 C.F.R§ 771.130(f)(3) because constiioa of a relatively short
segment of the highway between SR 79 &R 75 located entirely within the eastern
section would limit the choice of reasonablematives by “effectively locking in” the
route of the entire Beltline. (Doc. # 1703t However, Plaintffhas not provided any
legal authority or evidence to support a fimglithat all (or any) project activities specific

to construction of the eastern sentiwould lock in the route for theesternsectior® of

19 Elsewhere in its summary judgment filing3laintiff does providea record cite to
support its position that construction of a portiorthad eastern section effectively locks in the
route of the entireasternsection of the Beltline. (Doc. # 164 48-49.) The court has reviewed
that evidence, and it does not support mRifiis position. Plainiff cites USACOE00496-99, a
December 13, 2011 letter in which the EPA, writtoga district engineer for COE, opined that
construction of a 3.4 mile sectidocated within eastersection of the Belithe “that precedes
comprehensive evaluation couldrde the interstate toward a more environmentally damaging
alternative, restricting consideration foother reasonably foreseeable transportation
improvements. . . . The project must be congiden totality to accurately address cumulative
and indirect effects as qaired by 40 CFR Parts 1508.7 ah808.8; subsections cannot be
considered in isolation. Proceeding towards pimg any subsection before such analysis is
complete would prejudge the outcome of eonwimental reviews and could commit resources
toward a project that may not proceed or a desighmay not be part of the ultimately preferred
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the Beltline. On the contrary, the route ie thestern section is not yet finalized, despite
the initiation of construction in the eastesection. Accordingly, Plaintiff has not
demonstrated that the HighwBefendants violated § 771.130(f).

In contrast to § 771.130(f)(3), the regulatgprohibiting segmeation of the kind
that Plaintiff challenges irts complaint do not prohibiconstructionof a project in
segments of whatever length, utility, or tenm 40 C.F.R. 8 1508.25 requires that
“[clonnected actions . . . should descussed in the same impact statemid&Emphasis
added.) 40 C.F.R. 8508.27(B)(7) prohibitsavoiding afinding of significanceby
breaking an action down into small componeatts in the course of evaluating the
environmental impacts of the actio@3 C.F.R. 8§ 7Z.111(f) prohibitassuing an EIS (or
SEIS) or finding oho significant impacfor a section of a project that does not meet
certain standards. Thusgetgnentation” of the kind that Plaintiff seeks to challenge in
its complaint involves the aaif improperly breaking a complex project into smaller
sectiondor purposes of enronmental analysis NEPA prohibits the “segmentation” of a
project when it is done to mask the ovemfjnificance of the project’'s environmental
impacts, particularly its cuaulative impacts. 40 C.F.RB 1508.27(B)(7) (“Significance

cannot be avoided by terming an action teraporor by breakingt down into small

alternative.” USACOE00497. However, the resagy “comprehensive evaluation” to which the
district engineereferred was not &EISfor the entire beltlinebut the forthcoming 2012 Re-
evaluation of the FEIS in its totality, whicwas subsequently completed in March 2012.
USACOEQ00496, -97, -99). In November 2011, E@laced ALDOT’s permit on hold to allow

for completion of the 2012 Re-evaluation, and COE’s file was not reopened until June, 2012.
(USACOE004808.) COE subsequerghanted the permit for the peat after it was reduced to

a 1.86-mile section with termimit SR 75 and SR 79. Thus, E@id not issue a 8§ 404 permit
prior to the completion of the comprehensiveiew that was in progress at the time the EPA
expressed its concern about “[p]roceeding twsapermitting any subsection before such
analysis is complete.”
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component parts.”).Cf. Piedmont Heights Civic Club, Inc. v. MorelaréB7 F.2d 430,
439 (5th Cir. Unit B 1981) (“As a generalle under NEPA, segmentation of highway
projects is impropefor purposes of preparing environmental impact statements.
However, the rule against segmentation is nquired to be applieth every situation.”
(emphasis added)).
FHWA regulations, based on CEQ gelides, set forth the standard for
segmentation in the context of a highway project:
In order to ensure meaningfalaluation of alternatives and
to avoid commitments to traportation improvements before
they are fully evaluatedhe action evaluateth each ElSor
finding of no significant impac(FONSI) shd (1) connect
logical termini and be of sufficient length to address
environmental matters on a broad scope; (2) have
independent utility or independent significance, i.e., be usable
and be a reasonable expenditueven if no additional
transportation improvements ihe area are made; and (3) not
restrict consideration of alternatives for other reasonably
foreseeable transportation improvements.

23 C.F.R. 8§ 771.111(flemphasis added)Cf. 40 C.F.R. § 1508.25 (setting forth the

range of actions that must be covered in an individual EIS).

Defendants argue that thdid not improperly segmentelBeltline in finding that
changes in the eastern sectairthe Beltline did not requira SEIS. (Doc. # 166 at 16-
17; Doc. # 168 at 21-22). For theasons stated in Defendants’ briedfs, and for the
reasons stated in this OpinidPlaintiff has not carried its burden to demonstrate that the

Highway Defendants violated NEPA by ingperly segmenting the eastern and western

sections of the Northern Bkne. Specifically, Plainff has not made any legal or
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evidentiary showing that the eastérrsection (which compriseapproximately 1/3 of the
52-mile Northern Beltline Pregt and has endpoints thatnoect two major interstate
highways, 1-65 and [-59) failso connect logical terminiis of insufficient length to
address environmental matters on a Hdraope, has no dependentutility or
independent significance, woulshusable or an unreasonmal@xpenditure even if no
additional transportationmprovements in the area are maderestricts consideration of
alternatives for other reasonably foreseeatsasportation improvements. 23 C.F.R. 8
771.111;see Sierra Club v. U.&rmy Corps of Engineer£295 F.3d 1209, 1223 (11th
Cir. 2002) (“Administrative action ... comes befdhe courts clothed with a presumption
of regularity.” (citation and int@al quotation marks omitted)Jiex. Comm. on Nat. Res.
v. Marsh 736 F.2d 262, 27@5th Cir. 1984),0n reh'g 741 F.2d 823 (5th Cir. 1984)
(holding that a party challenging the agemi®cision had the burden of proving that a

SEIS should have issued).

1 Because no determination has yet been nsdéo the necessityf a SEIS for the
western section or for the projexs a whole, it is ngbossible to predict whether any SEIS that
may or may not be completed in the future wilht@n an evaluation of ghwestern section only,
or of some smaller section(s) tfe project. Thus, it is ngiossible to evaluate whether the
action evaluated in such a SE¥®uld connect logical terminihave independent utility or
independent significance, or restrict alternatif@sother reasonably foreseeable transportation
improvements. Accordingly, to ¢hextent that Plaintiff contels that the Highway Defendants
have improperly segmented tvesternsection, that issue ot ripe for review.See§ 23 C.F.R.

§ 771.111(f) (providing that “the action evaluateceach EIS” must meetertain segmentation
requirements);Texas v. United State$23 U.S. 296, 300 (1998) (“A claim is not ripe for
adjudication if it rests upon contingent future e¢ethat may not occur asticipated, or indeed
may not occur at all. . . . Under these circlanses, where we have no idea whether or when [a
certain agency action will take place], the issueasfit for adjudicatior. (internal citation and
guotation marks omitted)f;emple B’Nai Zion, Inc. v. City of Sunny Isles Bed@y F.3d 1349,
1356 (11th Cir. 2013) (holding that ripeness igigticiability doctrine designed to prevent the
courts from prematurely entangling themselwesabstract disagreements over administrative
policy and to shield agencies from judicial matetion until an administrative decision has been
formalized and its effects felt in a concrete way).
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Accordingly, the Highway Defendants are entitled to summary judgment on
Plaintiff's segmentation claim in Couhof the complaint in the EIS action.
D. Ripenessand Plaintiff's Remaining Claims

As foreshadowed in Section V.B, a juiisitbnal problem limits consideration of
Plaintiff's remaining contentits that the HighwaDefendants failed to satisfy the “hard
look” requirements of NEA in deciding not tassue a SEIS. Plaifits claims arise in
context of the final agncy action at issuege., FHWA'’s conditionalapproval of the 2012
Re-evaluation while reserving a determioatabout the necessity of a SEIS pending
further study of alignment emges in the western sectiohthe Beltline, but allowing
construction to proceed inédheastern section on grounds that changes in the eastern
section did not waiant a SEIS.

The Highway Defendants determined thmcause the western section was in the
early stages of design, it was not possibléutly evaluate a number of direct, indirect,

and cumulative impacts relaviato the western sectitfin(including a number of impacts

12 (See, e.g.USACOE000513; USACOEO000515; WSOE000517-18 (additional study
of cultural resources will be conductedySACOE000520 (additional noise study needed
pending availability of more detailed dgs); USACOE000522 (additional threatened and
endangered species studiesbe conducted); USACOE0B23; USACOEO000558 (additional
environmental studies will beeeded as design progregsé&JSACOE000558; USACOEQ000571;
USACOEO000595 (further accommodats to be made for pedeammi bicycle, and greenway
projects); USACOEQ000602-05 (further archeological and histetiacture surveys to be
conducted); USACOEO000609 (additional inforroatito be developed regarding mineral
resources); USACOEO000610-12 (fuethtesting of possible hazkous materials sites will be
conducted as needed pursuant to design development); USACOE000612-15 (ozone conformity
to be addressed and particulate emissiobetstudied); USACOEQ000625 (wetland and stream
studies to be updated); USACQED627 (additional threatened and endangered species studies
to be conducted); USACOE000670; USACOEOOOGadditional consideration of cumulative
and indirect effects may be needed for projectisns where alignment shifts occur as design
progresses); USACOEO0®@13-14; USACOEO000716.)
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Plaintiff contends were not adequately considered in the Re-evaluation) and that further
study and consideratiasf the necessity of a SEIS will wequired prior to advancing the
western section of the project. Thushaligh the Highway Defendants did consider
those factors on the basis of limited information availabée (JSCOEO000515), it is not
possible at this time to knowhe extent to which thesfactors will ultimately be
considered or the extent to iwh a SEIS (if any) will be @pared for thevestern portion

of the project (or for some portion(s) of thwestern section). Acedingly, as explained
more fully in Section V.B., the portion othe agency decision reserving further
consideration of the factors relevant to Western section and ppsining a decision as
to the necessity of a SEIS fiirat section is not a final aggndecision and is not ripe for
review. Ouachitg 463 F.3d at 1175 (“Beaoae of the rather speciahture of the injury
(that is, the failure to follow NEPA [by failg to take a hard look at the environmental
consequences of an agenagtion]), the issue is ripat the time the agency fails to
comply” (emphasis added)¥ee also Texa$23 U.S. at 300 (holding that an issue is not
ripe if “we have no idea whether when” the issue will arise).

Plaintiff does not directly challenge thighway Defendants’ decision that further
study of changes in alignment in the westszantion is needed before they can determine
whether a SEIS must be prepared for the western section. Instead, Plaintiff challenges
the decision not to “prepa a comprehensive Supplemental Environmental Impact
Statement for the Northern Beltline projécind insists that the eastern and western
sections must be evaluated in a singlemprehensive SEIS.The court has already

determined in Section V.C. that theighway Defendats are entitled to summary
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judgment in their favor witlmespect to their decision todependently evaluate the need
for a SEIS for the easteamd western sections.

Thus, the only remaining “hard look” issudeat are ripe for review are whether
the Highway Defendants considered the vate environmental factors and reached a
rational decision free of clear error in determining thjof' the [eastern section] . .
significant changes in impacts or in the aféecenvironment have not been identified.
Thereforeno additional analysis of the §stern section] is requirednd a supplemental
EIS is not warranted under the applisadNEPA regulations.” (USCOE000523
(emphasis added).)

Plaintiff has not raised or arguedethssues that are ripe for revieag to the
eastern sectignand for that reason the Highw@®efendants are entitled to summary
judgment on all of the remaining clainig Plaintiff's complaint against them.See
Citizens for Smart Growth669 F.3d at 1211 (“A chalhging party has the burden of
showing by a preponderance of the evidence that the agedcwyotlicomply with
NEPA'’s procedures.”)Legal Envtl. Assistance Found., Ing. U.S. E.P.A 276 F.3d
1253, 1265 (11th Cir. 2001) (“In reviewingetlleasonableness of an agency’s decision-
making process under the arbitrary and icapus standard of the Administrative
Procedure Act (APA)see5 U.S.C. § 706(2)(A), we are ndful that a party seeking to
have a court declare an aggnaction to be arbitrary and capricious carries a heavy
burden indeed.” (citation and imt&al quotation marks omitted)pruid Hills, 772 F.2d at
709 n.9 (“The plaintiffs had thburden of showmp by a preponderance of the evidence

that the defendants failed to adhtryehe requirements of NEPA.”).
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Nevertheless, in an abundance of cauiad as an alternative basis for granting
summary judgment in favoof the Highway Defendantghe court will proceed to
evaluate Plaintiff's remaining claims against the Highway Defendants.

E. Plaintiff's Argument that the Highway DefendantsFailed to Take a “Hard
Look™” at the Relevant Environmental Factors

The completion of the 1997 FEIS did mait an end to the Highway Defendants’
duties to consider the environmental consege®rd the project. Tenduty to consider
the necessity of a supplementisontinuing duty so long asajor federal action remains
to occur. Or. Nat. Res. Coungi#90 U.S. at 374. Furthamhen, as heranajor steps to
advance the project have not occurred witthiree years after aapletion of the FEIS,
the agency must complete veritten evaluation (“re-evaluation”) of the FEIS before
further approvals may be gradte23 C.F.R. § 771.129(b).

However, a re-evaluation isot an EIS or SEIE The purpose of the re-
evaluation is to determine whetherS&IS is needed for the proje@eeS. Trenton
Residents 176 F.3d at 661. “[A] federal agency need not perform the detailed
environmental analysis of an EIS before ih @etermine that no Blneed be prepared.

Such a requirement would elinate the threshold requiremts of the regulations in

13 “where FHWA is uncertain of the sigit&nce of new impacts, the applicant will
develop appropriate environmental studies ahef Administration deems appropriate, an EA to
assess the impacts of the changes, new itom or new circumstances. If, based upon the
studies, the Administration determines that supplemental EIS isot necessary, the
Administration shall sondicate in the project file.” 23 C.F.R. § 771.130¢ee alsal0 C.F.R. 8
1501.3(b); 40 C.F.R. 8 1508.9(a)(1 this case, the Re-evaluation is not an EA, but is based on
studies developed by ALDOTSee40 C.F.R. 8§ 1508.10 (defining “environmental documents”);
40 C.F.R. 8 1508.11 (defining “environmental impaatesnent”). Plaintf does not argue that
the Re-evaluation should have indéd an EA to analyze whetheISEIS was needed to address
changed circumstances or new informationgluding the indirectand cumulative effects
analysis.
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favor of a full EIS or SEIS in evergase. This is clearly not the lawAirport Impact
Relief, Inc. v. Wyk|el92 F.3d 197, 209 (1st Cir. 1999).

Further, “an agency neeabt supplement an El8very time new information
comes to light after the EI& finalized. To require otherwise would render agency
decisionmaking intractable, always awaitingdated information only to find the new
information outdated by thiame a decision is made.Or. Nat. Res. Coungi#90 U.S. at
373. “The new circumstance must presentsexiously different picture of the
environmental impact of the proposed projfom what was previously envisioned.”
Sierra Club v. Froehlke816 F.2d 205, 210 (5th Cir. 1987)(ehasis in original). This is
so because requiring supplensidn with every project cimge or every new piece of
information—regardless of its environmengajnificance—would “task agencies with a
sisyphean feat of forever starting over ieithenvironmental evaluations, regardless of
the usefulness of such effortsFlorida Keys Citz. Coal., Ingc374 F. Supp.2d 116, 1145
(S.D. Fla. 2005) (quotingrice Road Neighborhood Ass’n.clnv. United States Dep’t of
Transp, 113 F.3d 1505, 151@®th Cir. 1997)).

Regulations implementing NEPA requireS&IS when changes to the proposed
action would result in significant environmehiapacts that were not evaluated in the
EIS, or when new informatioar circumstances relevant émvironmental concerns and
bearing on the proposed action or its impagbuld result in significant environmental
impacts not evaluated in the EIS. 2F®R. § 771.130(a); 4C.F.R. 8 1502.9(c)Sierra
Club v. U.S. Army Corps of Eng;r295 F.3d 1209, 1215-1@.1th Cir. 2002). The

standard for whether an impact is “sigo#nt” for purposes of determining whether a
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SEIS is needed “is essellfyathe same” as the standafdr whether an impact is
“significant” for purposes of detetiming whether an EIS is neede&ierra Club v. U.S.
Army Corps of Eng’'rs295 F.3d at 1215-18Vith respect to detenming whether to issue
a SEIS, the standard merely “focuses tiwuiry on a different body of informationi,&.,
those environmental impacts that result frdta new information othe change in the
project design or circumstance and that weot¢ considered in #horiginal EIS, “to
evaluate the ‘significance’ of the environmental impactd.; Nat'| Wildlife Fed'n v.
Marsh, 721 F.2d 767, 782 (11th Cir. 1983) (*“[ghlegal standard of the need for a
supplemental EIS . . . is whether the postgimial EIS] changes ithe [project] will have

a ‘significant’ impact on the environmentathhas not previouslpeen covered by the

[original] EIS.” If a ‘significant’ impacton the environment will result, either ‘in
gualitative or quantitative termdyom subsequent project chasgan SEIS is required.”
(quoting Envtl. Def. Fund v. Marsh651 F.2d 983, 991 (5t@ir. Unit A July 1981) (all

but first alteration in original));see alsoOr. Nat. Res. Coungil490 U.S. at 374
(“Application of the ‘rule of reason’ thusrtus on the value of theew information to the
still pending decisionmaking process. In thespect the decision whether to prepare a
supplemental EIS is similar to the decisioret¥ter to prepare an El& the first instance:

If there remains ‘major Federal actio[n]’ tocue, and if the new infonation is sufficient

to show that the remaining action will ‘aff¢icfhe quality of the human environment’ in
a significant manner or to a significant extanot already considered, a supplemental EIS

must be prepared.”).

“Significant,” at that term is used MEPA, is defined by “onsiderations of both
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context and intensity.” 40 C.F.R. § 15P88. “Context” consideration “means that the
significance of an action must be analyzedeneral contexts such as society as a whole
(human, national), the affectedgion, the affected interestnd the locality. . . . . Both
short- and long-term effects amgevant.” 40 C.F.R§ 1508.27(a). “Intensity . . . refers
to the severity of an impact” and requires ¢dasations of a number of factors, including
“[fmpacts that may be both beneficial aadverse,” “[ulnique characteristics of the
geographic area such as proximity to histar cultural resources, park lands, prime
farmlands, wetlands, wild an@enic rivers, or ecologicallgritical areas,” “[tjhe degree

to which the effects on thquality of the human environmeare likely to be highly

b 1%

controversial,” “[tjhe degre® which the possible effecon the human environment are
highly uncertain orinvolve unique or unknown risksand “[w]hether the action is
related to other actions with individuallysignificant but cumulatively significant
impacts.” 40 C.F.R. § 1508.27(b).

NEPA requires that, “regardless of [tlagency’s] eventuahssessment of the
significance” of the environmental impacts résig from new circumstances, the agency
has a duty to take a hard look at the evideri@@e.Nat. Res. Coungi#90 U.S. at 385. A
challenge to an agency’s decision whether to supplemdaltSafis a classic example of
a factual dispute the resolution of which inptes substantial agey expertise” that
requires substantial deference; accordingds long as the agew's decision not to
supplement the [EIS] was notrkatrary or capricious,’ it shdd not be set aside” by a

reviewing court. Or. Nat. Res. Coungi490 U.S. at 376-77. [Ijn making the factual

inquiry concerning whethean agency decision was ‘drary or capricious,” the
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reviewing court ‘must considevhether the decision was bdsen a consideration of the
relevant factors and whether there has beelea error of judgmeritThis inquiry must

‘be searching and careful,” but ‘the ultimat@andard of reviews a narrow one.”ld. at

378 (quotingCitizens to Pres. Overton Park, Inc. v. Vql@g®1 U.S. 402, 416 (1971),
abrogated on other grounds I@alifano v. SandersA30 U.S. 99, 1051077)). Thus, in
reviewing whether the Highway Defendantsmgied with the procedural requirements
of NEPA in determining whether to supplemdme FEIS, the court must first consider
the administrative record tdetermine whether the agencie®k a hard look at the
environmental consequences ri#w information and changes to the project, and then
determine whether the agency rieed a decision free of clear error.

E.1. Plaintiff's Claim that the Highway Ddendants Failed to T&e a Hard Look at
“All” Direct, Indirect, and Cumulative Impacts of the Northern Beltline

In Count Il, Plaintiff alleges that Dendants violated NEPA in the 2012 Re-
evaluation by failing to take a “hard look” all direct, indirect, and cumulative impacts
of the entire Northern Beltline Project. (D@t 82 at 11 88-91; o # 164 at 41-43.)
Plaintiff has cited no authority ®upport the conclusion thateevaluationrequires ale
novoconsideration of all of the direct, indate and cumulative environmental impacts of
the entire project or that a re-evaluation must include aovoconsideration of whether
the 1997 FEIS was suffient at the time it was approvedn fact, at this late date, the
statute of limitations precludes this court’s mwviof the validity of te FEIS at the time it
was approved. 28 8.C. § 2401.

The focus of a re-evaluation is not alhof the potential emronmental impacts of
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the entire projegtbut on whether environmental impacésulting from changes in the

project, new informationpr new circumstanceare significant environmental impacts

that were not evaluated the EIS. 23 C.F.R§ 771.130(a); 40 C.F.R. § 1502.9(8)erra

Club v. U.S. Army Corps of Eng,r295 F.3d 1209, 1215-16, 1221 (11th Cir. 2002);

Price Rd. Neighborhood Ass’'n,dnv. U.S. Dep’t of Transp113 F.3d 1505, 1509-10

(9th Cir. 1997);Froehlke 816 F.2d at 209-10 (holdindpat, in determining whether a

SEIS is required, “the test is whether thevneformation so alters the project’s character

that a new ‘hard-look’ athe environmental conseque&scis necessary” (emphasis

omitted)); S. Trenton Residentd76 F.3d at 661 (“The $reme Court has set forth a

three-part test to guide our review of areacy’s decision that a [SEIS] is unnecessary:

(1) whether any major federal action rensaito occur; (2) whéer any substantial

changes have occurred or new informatimas come to light; and (3) whethiaese

changeswere significant enough to require paegtion of a Supplemental Environmental

Impact Statement despite the defendant egisrconclusion to the contrary.” (citinQr.

Nat. Res. Counci#90 U.S. at at 374) (emphasis added)).

Accordingly, the Highway Defendants are entitled to summary judgment on
Plaintiff's claim that they wlated NEPA by failing to taka hard look at “all” of the
direct, indirect, and cumulative imgta of the entire Northern Beltline.

E.2. Plaintiff's Claim that the Highway Ddendants Failed to Tke a Hard Look at
Certain Specific Direct, Indirect, and Cumulative Impacts of the Northern
Beltline
In Counts | and II, Plaintiff also contentlsat the Highway Diendants violated

the “hard look” procedural requirements NEPA by failing toadequately consider

43



certain specific direct impastcaused by changes in desggmd circumstances and all
indirect effects and cumulative impdétsf the project. (Doc# 82 at f 85, 90.) The
court now turns to the merits of that argument.

Rather than making angument that the Highway Defendants failed to take a
hard look at whethrea SEIS was needddr the eastern sectigiPlaintiff has lumped into
one heap all of the direct, indirect, andrzative environmentampacts throughout the
entire Beltline that the Highway Defendantkegedly failed to consider, regardless of
whether those impacts pertain specificallytlie eastern sectioBecause the only final
agency action ripe for remiv is whether the Highway Defendants violated NEPA by
determining that no SEIS was needed fordastern sectionPlaintiff’'s approach creates
practical difficulties for the court as it digsrttugh that heap. As noted in Section V.D.,
Defendants are entitled to summary judgmenfantiff's “hard look” claims because
(1) the Highway Defendantseentitled to summary judgmeint their favor regarding
their decision to determinedmecessity of a SEIS for the eastern section while reserving
the decision as to the western section fothier study and (2) Plaintiff has completely
failed to make any argument ththe decision not to issueSEIS for the estern section
resulted from failure to consider the relevdattors or a clear error of judgment.
However, in an abundance of caution, tloeirt will attempt to sd through the mixed

stack of individual impacts that Plaintiff cemds were either natonsidered at all or

1 To the extent that Plaintiff contends that the 1997 FEIS failed to include consideration
of all of the indirect effects and cumulativ@pacts of the entire Northern Beltline project,
Plaintiff's claims are barred bthe APA’s 6 year statute of limitations. 28 U.S.C. § 2401.
Plaintiff acknowledges this fact and is not chadlimg the validity of the 1997 FEIS for failure to
include an indirect and cumulativéfexts analysis. (Doc. # 170 at 2.)
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were subject to a faulty determiratithat no significant impact existed.

At the outset of this discussion, it shouldrimged that the refiePlaintiff seeks is
not a limited SEIS to address one or more of these particular issues, but a
“comprehensive” SEIS that exarem all of the direct, indict, and cumulative effects of
the entire Northern Beltline. @2.# 82 at 15-17). Even dne or more of particular
issues did require a SEIS, that would not automatically rfedra SEIS must be created
to cover every direct, indirect, or cumulativiéeet of an entire project or to function as
an updated replacemeiot the entire FEIS.See23 C.F.R. § 771.130(f) (“In some cases,
a supplemental EIS may be required to adds=sges of limited scope, such as the extent
of proposed mitigation or éhevaluation of location or dgn variations for a limited
portion of the overall proje¢). Thus, to support theomprehensive relief it seeks,
Plaintiff must demonstrate not only thatSEIS is required, but also that the new
information and changes in the enviraemh and project design individually or
cumulatively require that the scope of tl&IS must encompasdl the environmental
iImpacts of the entire 52-mile NorthelBeltline. Plaintiff has not done so.
E.2.i. Added Lanes.

Plaintiff argues that the 2012 Re-evaluatfailed to examine the direct impdéts

of the addition of new lanes the Beltline. (Doc. # 82 73 This particular design

15 Plaintiff also requested “shather relief as the [c]oudeems just and proper.” (Doc. #
82 at 17.) To the extent that this could thecsdly be construed asraquest for an injunction
requiring a less than “comprehensive” SEIS for himg other than the entire Beltline, Plaintiff's
arguments on summary judgmeia not support such relief.

16 Direct impacts “are caused by an actiow @ccur at the same time and place.” 40
C.F.R. 8 1508.8(a).
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change is relevant to the East&ection. The Re-evaluation states:
Since the approval of the 98 FEIS and 1999 ROD, the
typical section of the project fahanged. A four-lane typical
section was shown in the 1997 FEIS. As currently designed,
the roadway would include a six lane section - three, 12-foot
travel lanes in each directiomith a 26-footmedian and 14-
foot outside shoulders (with if2et being paved). However,
the roadway would be gradedrfan eight lane section and
will ultimately consists of foy 12-foot travel lanes in each
direction with a 26-foot median and 12-foot outside shoulders
(with 10 feet being paved). Thehange in the typical section
does not, however, increase fioetprint of the roadway due
to the decrease inghmedian width from what was shown in
the 1997 FEIS and 1999 ROD. Refer to Figures 3a and 3b for
each of the typical saons discussed above.

(USACOEO000549.)

Plaintiff argues that “there is nothing tihe record that substantiates Defendants’
claims that there will be zero increase injpct footprint throughout [the Beltline’s] 52-
mile length.” (Doc. # 170 p. 4). Howavebasic arithmetic, as well as the figures
representing typical sections that were mefeed in the Re-evaluation, support the
conclusion that typical sections of therrfeer four-lane design do not have a larger
footprint than the typical footprint of ¢hupdated design. (1997 FEIS 01250, 01252;
2012 Re-evaluation, USAC@A0549, USACOEO000552-53)Envtl. Coal. of Broward
Cnty., Inc. v. Myers831 F.2d 984, 986 (11th Cir. 1987)t(is enough that the [agency]
considered all relevant factors and that ther@aslible evidence ithe record to support
its action.”).

Plaintiff also argues that “there is hotg in the record that substantiates

Defendants’ claims that . . . a decreasehimm median width will have zero impact on
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waterways and other resources (Doc. # 170 p. 4). However, in the 2012 Re-
Evaluation, Defendants did nokaim that the design change eight lanes would have
“zero impact on waterways and other resoufce3he standard for whether a SEIS is
required is not whether a dgsi change will havezero” environmental impact or
whether impacts from the design change wdddidentical to those considered in the
FEIS. The Highway Defendants are not obléyl to produce hydiogic studies to
demonstrate that the additional lanes of higi will result in “zero” impacts or impacts
that are “identical’ to those consideredthe FEIS. Instead, ¢happlicable standard
requires the Highway Defendantstéke a hard look at thelesant factors and determine
whether the change in desigvill result in “significant” impact that was not already
considered in the FEI®r. Nat. Res. Councid90 U.S. at 373-7&roehlke 816 F.2d at
210 (“[N]ot every new circumstance, howevanall, requires filing a SEIS; the new
circumstance must presenseriouslydifferent picture of the environmental impact of the
proposed project from what wareviously envisioned.”).

Contrary to Plaintiff's contentions, the Re-evaluattd take into consideration
whether increased stormwater runoff fronmvipg the width of the road and clearing
vegetation for the right-of-way will result igignificant environmental impacts to
waterways that were not already considemnedhe 1997 FEIS. (USACOE000608.)
ALDOT and FHWA consideredumerous impacts due to the updated road deskg., (
USACOEO000549 (“Table 3 provides a summatian/comparison of the direct project
impacts to all resources as reported in the FEIS and to any changes in impacts resulting

from the design changes discussed in Secti@ri)j. While acknaledging that impact
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to water quality is dependent part on the amount of larithat will be converted to a
paved surface (USACOEO00608), the Re-ewauaconcludes that there would not be
any “substantial” long-term adverse impacts to water quality. (USACOEO000607
(“Quality and quantity of ston water runoff would be altedeby the proposed project.
The potential impacts on surfasater quality would occur itwo ways 1) direct effects
from construction, and 2) effects frorfong-term operation of the roadway;”
USACOEO000606-09 (discussingnig-term water quality impacts of the project due to
paving the roadway anmgmoving vegetation).) Based warious design, permitting, and
monitoring requirements for minimizing thepacts of the project on water quality,
including stormwater management plans tiall minimize impacs from changes in the
guantity and quality of runoff during the longrm operation of the roadway,” the Re-
evaluation concludes that “impacts to wagiality as a result ofhe proposed project
remain unchanged from what was presemeitie FEIS and ROD.” (USACOE000608-
09.)

Thus, the Highway Defendants did take adhlaok at the evironmental impacts
due to paving the road surfaamd they articulated a sd#istory explanation for their
conclusion that establishes a rational cotinadbetween the facts found and the choice
made and is not clearly erroneous. Accordintiie decision not tssue a SEIS on the
basis of the added lanes was not arbitrary and capricious.

E.2.ii. Alignment Shifts
Plaintiff argues that changes in the poeed route of the Beltline are significant

changes that require issuance of a SEMhe Highway Defendas considered the
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environmental impacts of alignment shifts time eastern section and determined that
those changes did not necessitate a SEIBSSACOEQ000558-63.) As explained in the
Re-evaluation, the routing changes were egithlight and located within the original
study area of the FEIS, or were made f@& é¢xpress purpose of reducing environmental
impacts, or had been subjected to studiesitititated that no significant impacts would
result from the shift and that the shift®uld reduce impacts to open watéd. Plaintiff
does not offer any argument taswhy those findings are “athary, capricious, an abuse
of discretion, or otherwise not accordance ith the law,” 5 U.S.C. §06(2)(A), or as to
why these routing changes nssigate their requested relieg., a comprehensive SEIS
evaluating all impacts of the entire NorthéBaltline project. Tk Highway Defendants
met the “hard look” requirements of examigithe relevant data and articulating an
explanation for their decision regarding aligninghifts in the eastern section that is not
clearly erroneous.

Plaintiff also argues that changes ire throposed route of the Beltline in the
western section are significant changes thatiire issuance of a SEIS. (Doc. # 164 at
28.) As the Highway Defendangsated in the Re-evaluationpwever, the design of the
western section is in its early stages, trexige alignment of the western section has not
been finalized, and further studies will be resagy before determining which (if any, or
all) portions of the western section willgwire a SEIS. (USACOEO000558.) Plaintiff
appears to agree with the conclusion thathfer consideration of the impacts of the
design changes in the western section isssang. Further, in approving the 2012 Re-

Evaluation, FHWA specifically provided thaLDOT may not proceed at this time with
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any activities in the western portions ofetlproject” until additional studies were
completed to evaluate the ingia of the alignment shifts the western portion and to
determine if a SEIS is needed as a resuti@$e alignment shiftstUSACOE000513.)

Accordingly, Plaintiff has not met its bundéo show that thelighway Defendants
failed to examine the relevant data or tha dlecision to engage fmrther study is the
product of clear error, and Plaintiff's argumtethat alignment shifts in the western
section require a SEIS is not ripe for review.
E.2.iii. Worsening Water Quality In Area Streams

Plaintiff argues that, sincthe issuance othe FEIS, numeroustreams in the
Black Warrior and Cahaba River basinsvénaexperienced worsening water quality.
Plaintiff does not provide any analysisgaeding which of these streams would be
affected by construction of the eastern section; thus, to an unknown extent, this argument
pertains to the matter of the necessity of &Sfar the western section, an issue that has
not been the subject of a final agemcyion and is not ripe for review.

Plaintiff argues that, because worseningewvauality is a significant “change in
the Northern Beltline’s environment,” the famtt worsening watequality necessitates a
SEIS for the entire project. (Doc. # 164 atZB} Not every changa the environment,
however momentous, requires issuance aofSEIS. “[Tlhe key to whether a
Supplemental Environmental Impact Statement is necessary is not whether the area has
undergone significant change, but whether the proposed roadwork will have a significant
impact on the environment in a manner pogviously evaluate@nd considered.”S.

Trenton Residentsl76 F.3d at 663see also23 C.F.R. § 771.138J(2); 40 C.F.R. §
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1502.9(c)(i)). The Highway Oendants considered the famft worsening water quality
and the extent to which worsening water ligyand the project had any bearing on one
another, and, to the extent thaasenably available information allow&dthe Highway
Defendants concluded that “appreciable diffiees in water quality are not anticipated
with and without the consiction of the project withimplementation” of various
mitigation  measures. (USACOEO00695;see  also USACOE000520-21;
USACOEO000606-09; USACOE000654-63JSACOEO000668-69; USACOEO000680;
USCOEO000690-91, USCOE0895; USACOEO000700-10.) Plaintiff does not present
any argument to show that the Highwayf@wlants’ conclusion in this regard was
arbitrary or capricious. Accordingly, Plaifithas not met its burdeto show that the
Highway Defendants failed to take a hard ladkeffects of the project as it relates to

worsening water quality in streartfs.

7 As the design of the Beltline is revised, maaletailed information about the direct
impacts to water quality will be availabl&€he Highway Defendants will continue to develop
mitigation measures and to work with COEdetermine the direct impacts of the project on
water quality throughout the process.Seé¢ USACOE000608; USACOEO00069kee also
USACOEQ04844 (in response to suggestion that COE and ALDOT work together to make
certain determinations regarding the potentialreati effects of the entrBeltline, explaining
that “ALDOT has a general ideaf the footprint for the remainder of the Beltline, but final
engineering is not complete aond the ground waters dhe US determinations have not been
conducted. This is because the funding is notlabia to get this famlong in the planning
stages. They have a general idea of the direct impacts, but until they get to the stage where they
have the funding for in-depth studies, this tyeproject planning canndie conducted at this
time. The Corps will work with ALDOT when the appropriate time comes.”).

18 Additional arguments raised by Plaintifégarding indirect and cumulative effects
relating to water qualitare discussed in Section V.E.2.x. addition, Section V.E.2.i. addresses
Plaintiffs argument that a comprehensive SE$Snecessary to consider the water quality
impacts of increased stormwater runoff frgmaving the width of the road and clearing
vegetation for the right-of-way.
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E.2.iv. Newly Listed Endangered Species and Indireand Cumulative Impactsto
Endangered Species

Plaintiff argues that, sincé27, at least eight speciestire vicinity of the Beltline
have been newly listed asdamgered under the Federaldangered Species Act. In
addition, Plaintiff argues thdederally-protected critical habitat has been designated in
Jefferson County for the vermillion darter and several freshwater mussels. (Doc. # 164 at
39; USACOEO000521.) Plaintiff argues thihe identification ofadditional endangered
species constitutes new information or a digant change in the Northern Beltline’s
environment that necessitates issuing a SEHi$wentire project. (Doc. # 164 at 28-29.)

Not all of the federally protected speciessaue are necessariycated in the area
of the project affected by the eastern sectmrt, Plaintiff supplies no analysis regarding
which of these endangeredesges it believes would be affted by construction of the
eastern section; thus, to amknown extent, Plaintiffsargument pertains to matters
reserved for further study and the necessita GEIS for the western section, an issue
that is not ripe for review. Further, Plaiftifas failed to establish (or even argue) that
the entire Northern Beltline mube analyzed as a whole pooperly address the impact
of the Beltline on any partitar endangered species.

Not every piece of new inforrian or change in circumstees that is “relevant to
environmental concerns” requires issuanca 8EIS. The exister of newly identified
endangered species is a “significant new cirstamce[]” that requires issuance of a SEIS
only if it “has a bearing on the [gext] or its impacts” andwould result in significant

environmental impacts not evatad in the EIS.” 23 C.F.R8 771.130(a)(2); 40 C.F.R. §
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1502.9(c)(ii); Environmentalmpact and Related Procedsr 52 FR 32646-01 (noting
that 8§ 772.130(a) “is intended distinguish, for exampldetween new information that
may be very important or interesting, and thsignificant in one context, such as to the
scientific community” and information that “shiol not be considered ‘significant’ so as
to trigger preparation of a pplemental EIS because théarmation does not result in a
significant change in the anticipated eovimental impacts of the proposed action”).

In the Re-evaluation, ¢hHighway Defendants consi@erthe direct, indirect, and
cumulative impacts of the projem light of the newly listedhreatened and endangered
species. (USACOEO000521-22; USACOEO00625-27;, USACOE000630;
USACOEO000654-55; USACE000663; USACOEO0(E; USACOE000682-83;
USACOEQ000690-95; USACOEO0U10-11; USACOEO000712-13JSACOE716). Based
on data and studies available at the tim¢hef Re-evaluation, the Highway Defendants
concluded that the project would not havsignificant impact on federally protected
species. (USACOE000521-22; USACOEQ000627-28.) The Highway Defendants also
committed to conducting furthesurveys of endangered espes “once more detailed
design is available” for the western portion atsb for the portionsf the project in the
eastern section outside the area between/$Rnd SR 75, which had recently been
subjected to an updated survey. (USACOEO000522; USACOE000627-28;
USACOE000712-13; USACA®0716; USACOE001107.)

In coordinating with the Highway Defeadts for the Re-evaluation, the United
States Fish and Wildlife Service (“USFWS'tated that itremained “extremely

concerned that the listedespes in the area couldepending on the exact route selected
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experience substantial adverse impacts as a sk direct and indirect effects” of the
project’® (USACOE001108 (emphasis addedHpwever, in reliance on the Highway
Defendants’ agreement that additional stadwould be performed on the remaining
sections of the highway as more detailed glesbecame available, “[flor purposes of the
EIS and construction of the initial segméetween SR-75 and 7AJSFWS concurred
with the finding that “this project is not Bty to adversely affect listed species.”
(USACOE001107see alsdJSACOEQ000521-22JSACOE000627-28.)

Rather than taking specific issue withe factors and data that the Highway
Defendants considered or the conclusion thegched with respect to the indirect and
cumulative effects of the project on threadrand endangered species, Plaintiff merely
contends that those effects “shobklanalyzed,” and they were.

Plaintiff points out that, in the Re-evatiom, the Highway Defedants stated that
“the proposed project is anticipated to inéwgrowth and affediand use andand use
patterns, although to what degree is uncedaimto current sewer and financial problems
being experienced by JeffersGounty . . . . This growth, cpled with past development
and transportation projects amnticipated to have someumulative effects on water

guality, threatened and endangd species, and critichlabitat.” (USACOE000523.)

9 1n its summary judgment brief, Plaifitargues that USFWS has “repeatedly raised
concerns about the project’s indirect and cutivgaimpacts.” (Doc. # 164 at 41.) In support of
this statement, Plaintiff cites a March 9, 20dtter from USFWS to FWA expressing concern
that, “Since the completion of tli&ojects initial [FEISJn 1997 there has been one re-evaluation
study completed for a single segment in 2006. Gibhenlength of time since the original EIS
and a re-evaluation coupleditiv the ongoing planning proces$sr the entire multi-segment
Project the Service would like tequest that a supplemental Bl an indirect and Cumulative
Impacts Analysis be prepared to assistour environmental review and comment for this
Project.” (AR 9918-19.) The March 9, 2011 leti®iof limited relevance because it was sent
prior to the completion of th2012 Re-evaluation. (USACOE001108.)
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However, the potential for “some effectss not the same thing as evidence of
“significant environmental eéicts.” As UFWS stated, trmgnificance of the Beltline’s
effects on endangered species will depentherexact route selected; however, the exact
route has not yet been sefled, and additional endangérepecies studies will be
conducted as more detailed designs for trecesoute of the Beltline became available.
The Highway Defendants made their fimgl of significance (with which USFWS
concurred) on the basis of the studies thaeweasonably availabland those studies do
not demonstrate that the Northern Beltlind have a significant environmental effect on
threatened and endangered speciPlaintiff has not addressed any specific error in the
Highway Defendants’ analysis.

Accordingly, to the extent that issues tethto federally protected species are ripe
for review, Plaintiff has not met its burdengleow that the Highway Defendants failed to
take a hard look or acted arbitrarily or dajmusly in deciding whther the existence of
newly listed endangered species necessit@eSEIS, or whether the indirect and
cumulative effects of the project would hawgesignificant effect on threatened and
endangered species.

E.2.v. Floodplains

Since the issuance of the FEIS, the number of floodplains mapped by the Federal
Emergency Management Agency (“FEMA”) thaill be crossed or encroached upon by
the Northern Beltline has increased from 141807 to 54 in 2012lue to alignment
changes in the western section and duéhéodevelopment of conceptual interchange

configurations, tie-ins, a@h side road relocationsalong the entire Beltline.
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(USACOEO000518.) Plaintiff does not provigey analysis regarding which of the
additional floodplains would berossed or encroachedarpby design changes in the
eastern section; thus, to amknown extent, this issue m&@ns to the matter of the
necessity of a SEIS for the western sectamissue that is not ripe for review.

The Highway Defendants cddsred the significance of the direct, indirect, and
cumulative impacts of the projewith respect to the addmnal floodplain crossings and
encroachments. (USACOEO000518; USACOEO000571-72; USACOEOQ000593;
USACOEO000605-06; USAGCE000653; USACOEO00®7-68; USACOEO000680;
USACOEO000691; USACOHR-13). Plaintiff does not takissue with the factors and
data that the Highway Defendants consideoedthe conclusions they reached with
respect to the significancef the increased number of floodplain crossings and
encroachments. Plaintiff merely contentt&t the fact that the project will cross
additional floodplains is a sidgitant change in the project’'s design that necessitates the
issuance of a SEIS. (0. # 164 at 39.)

Again, not every change the project requires the ismuce of a SEIS. Changes
require a SEIS if they are “suthstial changes in the proposaction that are relevant to
environmental concerns” and if those changes would result in significant environmental
impacts that were not anticieat in the FEIS. 23 C.F.R. 771.130(a)(1)40 C.F.R. §
1502.9(c)(a). The Highway Defendants noted that the additional crossings and
encroachments “have incredsiom 14 to 54 due to aligrent changes on the western
portion of the project . . . artie development of conceptuaterchange configurations,

tie-ins, and side road relocations along énéire corridor (compaceto the [conceptual]
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centerline [design] that was analyzetor the FEIS.” (USACOEO000518;
USACOEO000605.) Specifically, ¢hNorthern Beltline Projeciurrently contemplates 50
floodplain crossings and 4 encroachnsent (USACOEOO00B4.) The Highway
Defendants also noted that “the project wdobke designed in such a way that it would
have no significant encroachment on dlopdplain areas.” (USACOEO000605.) The
Highway Defendants explained that the insee@n the number dfoodplain crossings
and encroachments implicated in the projectexpected as design progresses from the
conceptual centerline alignment evaluatedthe 1997 FEIS.” (USACOEO00606.)
Accordingly, the Highway Defendants cdmted that “no significant changes to
anticipated impacts on FEMA magpdoodplains have occurred.'ld.; see Froehlke
816 F.2d at 210 (holding that, to require &ste of a SEIS, a new circumstance must
present aseriouslydifferentpicture of the environmental pact of the proposed project
from what was previously envisionéemphasis in original)).

Accordingly, Plaintiff has not met its buntdéo show that thelighway Defendants
failed to take a hard look athether a SEIS was neededafddress the increased number
of floodplain crossings.

E.2.vi. Change in Available Federal Funding

NEPA requires that an EIS must included&tailed statement” on “alternatives to
the proposed action.” 42 U.S.C. § 4332(0)( However, “as should be obvious even
upon a moment’s reflection, the term ‘altatives’ is not self-defining. To make an
impact statement somatly more than an exercise invislous boilerplate the concept of

alternatives must bleounded by some noh of feasibility.” Vt. Yankee Nuclear Power
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Corp. v. Nat. Res. Def. Council, Iné35 U.S. 519, 551 (18]. “Common sense also
teaches us that the ‘detailsthtement of alternatives’ maot be found wanting simply
because the agency failed telude every alternative device and thought conceivable by
the mind of man. Time and resources arapdy too limited to htd that an impact
statement fails because tlagency failed to ferret ouévery possible alternative,
regardless of how uncommon or unknown thiédrnative may havkeeen at the time the
project was approved.”ld. Thus, “[c]onsideration neednly be given to reasonable
alternatives.”Druid Hills, 772 F.2d at 713. Plaiff bears the burden of establishing that
the Highway Defendants failed comply withNEPA'’s requirement that alternatives be
considered.ld., at 709 & n.9.

Plaintiff argues that, in 2012, Congrgsassed a new transportation bill that took
effect on October 1, 2012 (after the 2012dvaluation was approved) and that “greatly
expanded the number and types of transportgtrojects that can be funded.” (Doc. #
164 at 39.) According to &intiff, “[t]his sea change irfiederal transportation funding
greatly expands the range of practicableradieves that would satisfy the Northern
Beltline’s stated purposes danhancing cross-regional asssibility and stimulating
economic development.td. However, as the Federal Defendants point out (Doc. # 168
at 41), Plaintiff did not raise this claim its amended complaininhd summary judgment
is due to be granted for that reason.

Further, Plaintiff does not identify any pattiar alternatives that might have been
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consideredin the 2012 Re-evaluati6hbut were notCf. Upper W. Fork Watershed
Assoc. v. Corps of Eng'rs, U.S. Armdi4 F. Supp. 90820 (N.D.W. Va. 1976)aff'd

sub nomUpper W. Fork River Watershed Ass/. Corps of Eng'rs, U.S. Armg56 F.2d
576 (4th Cir. 1977) (“The Corp#) undertaking the authorshgd the EIS, had the burden
of meeting NEPA standards. But this does maan that Plaintiff, in charging that the
discussion of alternatives is inadequatgy rest upon the naked conclusion that a
‘watershed project’ should have been lisie the EIS as an alternative.”).

Moreover, assuming withoutleciding that the avaibdity of other regional
transportation projects can quglids a “significant new circustancel] . . . relevant to
environmental concerns,” Plaintiff has notnaenstrated that other available regional
transportation projects “hal[ve] a bearing oe fproject] or its impacts,” 23 C.F.R. §
771.130(a)(2); 40 C.F.R. 8 @8.9(c)(ii). Viewed another way, Plaintiff has failed to
demonstrate that the Highway Defendants hadtyatduake a hard luk at transportation
alternatives (1) for whichuhding was not available atetitime the Re-evaluation was
completed and (2) that are ngpecifically identified by Riintiff in a way that would
permit the court or the relevant agencies tewuhine what they areln fact, the Highway
Defendants have no such dut$eeVt. Yankeg435 U.S. at 551 (“There is reason for

concluding that NEPA was not meant to requdetailed discussion of the environmental

20 Elsewhere in its summary judgment Bri®oc. # 164 at 54), in addressing COE’s
consideration of the 8§ 404 permit filne section of road between 3B and SR 75, Plaintiff cites
comments made by the Southern Environmental Center in July 2012 and April 2013 (after
the Re-evaluation was completed) stating that alternatives for the project would include
extending Corridor X, the inteee connecting Birmingham and Memphis, Tennessee, farther
into Birmingham, and pursuing 35 otheransportation projects. (USACOE0002497;
USACOEO003940-58.) That argumentiddressed in Section VI.B.2.
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effects of “alternatives” put forward in comments when these effects cannot be readily
ascertained and the alternativee® deemed only remotadispeculative possibilities, in
view of basic changes required in statuded policies of other agencies—making them
available, if at all, only after protracteddge and litigation not meaningfully compatible
with the time-frame of the mels to which the underlyingroposal is addressed.™
(quotingNat. Res. Defense Council v. Mort@®8 F.2d 827, 837-838 (1972)).

Accordingly, the HighwayDefendants are entitled summary judgment on this
issue.

E.2.vii. Increased Businesand Residential Relocations

Plaintiff argues that business andsidential relocation impacts across the
Northern Beltline have increasedimost twofold since the 89 EIS. (Doc. # 164 at 39-
40.) Plaintiff does not provide any analyssgjarding which of tese relocations would
be affected by construction of the easterotisa as opposed to the western section,
which is still in early design stages; thusatounknown extat, this argument pertains to
the necessity of a SEIS for the western segtan issue that is not ripe for review.

Plaintiff argues that the increase melocations is a significant change in
circumstance that necessitates issuing a SElthéoentire project. (Doc. # 164 at 28-29;
Doc. # 170 at 4-5.) However, not everyaobed circumstance requires issuance of a
SEIS. The additional relocatis are doubtless importantttee people and communities
they affect and thus may bedaificant” in that context, biuthey are not “significant” in

113

the context of determining whether a SEES necessary unless they “result in a

significant change in the anipated environmental impacof the proposed action.S.

60



Trenton Residents176 F.3d at 664 (quoting 32R. 32646, 3656 (1987))see alsd23
C.F.R. § 771.130(a)(2); 40.F.R. § 1502.9(c)(ii).

In the 1997 FEIS, the Highway Defendants noted that, “since the project consists
of constructing a new roadwdlirough or near developedeas, relocation impacts are
unavoidable.” (AR01294.) At that time, the HighwayDefendants found that the
preferred alternative route for the Nwetn Beltline would “potentially impact 279
residences, 13 businesses,” amtke non-profit, and stated ah“[tjhese numbers will
likely decrease as efforts to reduce locatioilshve made during theesign phase of the
project.” (AR0124.) However, the Highway Detlants also noted that “[tlhe number of
relocations required by each alternative is ammede, as the exactignment for the road
is not yet determined. . . . The actual numbgkrelocations will likely change as the
alignment is adjusted to minimize impacthis will be determinedluring the location
phase of the project.” (AR01321.)

In 2010, the Highway Defendants undekagdated relocation studies confirming
that, since the FEIS, the number of relocatioad increased from a total of 293 to a total
of 520 (485 residences, 35 messes, and 0 nonprofitsfy SACOE000586.)n the 2012
Re-evaluation, the Highway Bendants considered the direct, indirect, and cumulative
impacts of those relocations. (USAEQ00515-16; USACOE@569; USACOE000575-
76; USACOEO000586-88; USACOE000663: USACOE678; USACOEO000741-42;
USACOEO001983-1990.) The Highway Defendastamined the causes of the increased
number of relocations and found that thodeaa&tions were the result of more detailed

design and new, scatteredidential and commercial construction. (USACOES86.) The
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Highway Defendants noted that, becausehaf alignment changebat had occurred
since the 1997 FEIShe number of relocations did natrease as much as it would have
if the alignment had remainethe same as was contermgd in the 1997 FEIS.
(USACOES86.) The Highway Defendants also noted that adequate replacement housing
and funding for relocations was available &l relocations. (USACOES586.) Further,
the Highway Defendants fourttiat the relocations would ndisproportionately affect
minority and low income populations. (USACOES88.)

Accordingly, and as demonstratedRRIWA’s summary judgment brief (Doc. #
168 at 40), the Highway Defendants did natlaie NEPA by failing to take a hard look
at whether the additional redation of 206 residences at@ businesses over the course
of building the 52-mile Beltline represented a significant new circumstance that
warranted issuance of a SEISMoreover, Plaintiff has not carried its burden to
demonstrate that the additidmalocations require the comghensive relief it requests: a
SEIS addressing all direct, indirect, ananedative environmentampacts of the entire
Northern Beltline. See40 C.F.R. § 1508.27(a) (notirsignificance of an action depends
on its context and intensity).
E.2.viii. Increased Cost Estimé&e of Constructing Beltline

In the 1997 FEIS, the Highway Defendants found that the preferred alternative
route for the Beltline had “the lowest righthway costs ($90.80 million) and the lowest
cost per mile ($12.91 million). . . . Total cost was not a significant factor in
recommending a preferred alternative becaugeatly the difference in total costs among

the alternatives is relatively minor.” (AR @Q2.) As of March 282011, the project was
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expected to have a total stoof $5.4 billion inyear-of-expendituredollars, with an
estimated completion date of 2048. (AR&BJ The Re-evaluation disclosed updated
cost estimates for the project (USACOEOOOGBB) and, where theost of the Beltline
was considered, the Re-evaioa did not rely on the cosstimates in the 1997 FEIS.
(SeeUSACOEO001209-1249.) Hower, Plaintiff argues that the post-1997 increase in
the estimated cdstof the total project is itself a significant change in circumstance
necessitating a comprehens®EIS for the entire Beltline.

An increase in the estimated total projeast is not, without more, a “significant”
change “relevant to environmental concertigdt requires a SEIS. The necessity of a
supplement “turns on ¢ value of the new inforation to the still pending
decisionmaking process.Or. Nat. Res. Counci490 U.S. at 374. Only if the increased

1113

cost will cause the remaining federal action to “affec[t] the quality of the human
environment’ in a significant manner or tsignificant extent not already considered, a
supplemental EIS must be prepare@t. Nat. Res. Coungi¥#90 U.S. at 374 (quoting 42
U.S.C. § 4332(c))see als®3 C.F.R. § 771.130(a)(20 C.F.R. § 1502.9(c)(ii)Project

cost may be relevant tenvironmental concerns @nthe quality of the human
environment insofar as the cost of the projsca factor in (1he evaluation of the

relative environmental and economic costsl denefits of the project and in (2) the

selection of project altertiges. 40 C.F.R. 8 1502.23and 692 F.2d at 1011-12.

2L plaintiff does not make arffort to explain the exact aunt of actual inrease in cost
between the 1997 estimate (whichynta may not be in 1997 dotls) and the current estimate,
which is in year-of-expenditure dollars. For pwses of this opinion, the court assumes, as do the
parties, that the estimated co$iconstruction has increased.
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The decision to proceed withproject in light of relatie costs and benefits of the
project is among the “fundamil policy questions approptéy resolvedin Congress
and in the state legislatures [that] au@ subject to reexamination in the federal courts
under the guise of judicial review of agency actioit.” Yankee Nuclear Power Corp. v.
Nat. Res. Def. Council, Inc435 U.S. 519, 558 (1978)S. Louisiana Envtl. Council, Inc.

v. Sangd 629 F.2d 1005, 1a1(5th Cir. 1980) (holding #t “determination of economic
benefits and costs that are tangential toremmnental consequences are within th[e] wide
area of agency discretion” in policymakirtgcisions). “Over time, . . . economic
realities do change. But once Coesg has authorized a projdtis not for the courts to
review its economic justification.1d. at 1014-15. “NEPA . . permits, at most, a
narrowly focused, indirect review of the economic assumptions underlying” an agency’s
consideration of a projecid. When the economic realities of a project change
significantly over time, a court may evaluate #gconomic justification for a project only

if the plaintiff demonstrates #t the economic consideratioosthe project have become
so grossly distorted as to rair fair consideration of thenvironmental factors against
which the economic considerations have been weighddat 1011-12, 1015. Plaintiff
has made no such showing in this case.

Plaintiff also has failed to show that theli@ase in total project cost necessitates a
SEIS to reevaluate project alternativesthie 1997 FEIS, the agencies concluded that the
total cost of each alternativeas not a significant factor ichoosing one alternative over
another, because the total cost of each alternative was roughly equal. (AR 1203.)

Plaintiff submits no evidencand no argument that timelative costs of each alternative
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evaluated in the FEIS have changed signitigaaor are now so different as to require
reconsideration of the alternatives. Moregtbe updated cost estimates for the current
Beltline alignment could only baeaningful for evaluating alteatives if Defendants are
obligated to perpetually and at every stagf environmental review create updated
designs and cost estimates for the previous|gcted alternative routes for the entire
Northern Beltline in order to re-compare alltbe alternatives. Nceven this Plaintiff
argues that Defendants casych a heavy burden at evestage of the environmental
review process. Accordingly, Plaintiff hastmoet its burden to slw the increased cost
of the project is relevant to environmentahcerns or that the cost increase would result
in significant environmental impaat®t already evaluated in the FEIS.
E.2.ix. Jefferson County Financial and Sewer Issues

Plaintiff argues that the Highway Defendafased to take a hartbok at the fact
that, in 2011, Jefferson Coiyn Alabama declared bankrapt largely as a result of
rampant fraud and public corruption that laft insurmountable debt for sewer-related
work. Specifically, Plaintiffargues that the Highway Defgants failed to consider
whether the indirect effects of Jefferson Cgismability to construct sewer infrastructure
would limit the project’s potential to create eoamc growth. (Doc. # 164 at 40.) In the
Re-evaluation, the Highwa Defendants noted that flerson County’s sewer and
financial problems would, to an unforseeabigent, affect the speed and timing of the

project's indirect and cumulative impacton economic growth, land use, and
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development patterrfé. After acknowledging and disdimg the uncertainties associated
with Jefferson County’s sewer and fin&icproblems, the Highway Defendants
proceeded to consider the moj's environmental impacts.Sée USACOE000664
(“While other factors influence the developnt of an area (e.g. favorable economic
conditions, zoning andther land use controls, watend sewer availability, and
amenities), the link between transportatiomprovements and delgment is strong.
Induced growth is expected to occur as sulteof the proposed project; therefore, its
effects on the surrounding environmehould be [and were] analyzed.”).

NEPA’s requirement that the Highwaefendants describe the anticipated
environmental effects of Ndrérn Beltline Project “is subjedo a rule of reason;” the
agencies are not required to “foresee the unforseealleiéntists’ Instfor Pub. Info.,
Inc. v. Atomic Energy Comm’d81 F.2d 1079, 109.C. Cir. 1973)see alsai2 U.S.C.

8 4332(B) (requiring that, “to the fullest extgrassible,” federal ageres must supply a

detailed environmental impact statement thawgiees with NEPA)40 C.F.R. § 1508.7

22 (USACOE000523 (“As stated the FEIS, the proposed projéstanticipated to induce
growth and affect land use and land use patteaitispugh to what degree is uncertain, due to
current sewer and financial problems inge experienced by Jefferson County.”);
USACOEO000651 (“Noted differences between the 2009 and 2011 [expert panel survey on land
use and development] results” included “Jeffer€ounty’s current sewemnd financial issues
which could limit growth severely.”); USCOE000664; USACOEO000700 (“[A]ll development
(regardless of the projgavould be influenced by Jeffers@ounty’s current sewer and financial
issues. . . . Based on discussion with the Expartel, development would occur even if the
project were not constructed; however, the project will speed the pace of development to some
degree. To what degree this will be influentgdlefferson County’s cuméesewer and financial
problems cannot be readily determined as thicome of the issues is not reasonably
foreseeable.”); USACOE000715; USACOEO001893Sdthe [of the surveyed experts] were
concerned that the current sewer situation ffedsn County may negatively affect the ability
to service the area with sewer service but at the same time many indicated local city governments
may initiate the service if needed.”)).
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(“Cumulative impact is the impact on theveronment which resultBom the incremental
impact of the action when adiléo other past, present, arehsonably foreseeabfature
actions regardless of whateagy (Federal or non-Federal) or person undertakes such
other actions.” (emphasis adgediO C.F.R. § 1508.8 (“Indirect effects . . . are caused by
the action and are later in time farther removed in distancbut are still reasonably
foreseeablé.(emphasis added)Bierra Club v. Morton510 F.2d 813, 818-19 (5th Cir.
1975) (“In determining whether an agentys complied with [NEPA] we are governed
by the rule of reasom.e., we must recognize on the one hand that the Act mandates that
no agency limit its environméal activity by the use of aartificial framework and on the
other that the act does nottend to impose an imposstblstandard on the agency.”
(footnotes and internal gtation marks omitted)).

Plaintiff has not made any argumentsbiowing that Jefferson County’s financial
and sewer difficulties would affect the gpect's environmental impacts in some
foreseeable way that could reaably have been more accuhat®recast and considered
in the Re-evaluation or the 98 FEIS. Accordingly, Plairffihas not demonstrated that
the Highway Defendants failed tdkea hard look at the issue.

E.2.x. Indirect and Cumulative Impacts

The 1997 FEIS did not incledan analysis of the indiréttand cumulativé

23 |n contrast to direct impacts, “indirefimpacts] . . . are caused by the action and are
later in time or farther removed in distance, arg still reasonably foseeable. Indirect effects
may include growth inducing effects and otheeef$ related to induced changes in the pattern
of land use, population density growth rate, and related effts on air and water and other
natural systems, including ecosystems.” 40 C.F.R. § 1508.8(b).
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effects of the Northern Beltline. NEPA requitkat an EIS must include an analysis of
the indirect and cumulative effects of apject and that public review and comment
procedures be followed be®a decision is madeSee40 C.F.R. § 1502.16; 40 C.F.R. 8
1508.27(b)(7);see alsoFroehlke 816 F.2d at 212 (“As general matter, we do not
condone post hoc review of, or ratiozalions for, decisions already made. We
recognize and assign great importance t®PNE review and comment procedures for
obtaining and incorporating opgiag viewpoints into the fileElS, and thus into the
heart of the decision process?).

This case is in an unusyadsture because the statutdimfitations has run on any
argument that the 199FEIS was deficient for faihe to comply with NEPA'’s
requirement to include an indirect and cuative effects analysis. 28 U.S.C. § 2401.
Recognizing this fact (Doc. # 170 at 2)amAliff does not expressly argue that the 1997
FEIS should be supplementbécause it is inadequatddowever, Plaintiff does argue
that an SEIS is necessary because alraatliand cumulative impacts of the Northern

Beltline “should be analyzed” arfdhould be considered.” (Do# 170 at 4243.) To the

24 “Cumulative impact is the impact othe environment which results from the
incremental impact of the action when addedttter past, present, and reasonably foreseeable
future actions regardless of what agency €fador non-Federal) or person undertakes such
other actions. Cumulative impacts can result firochvidually minor but ctectively significant
actions taking place over a period of time.” 40 C.F.R. § 1508.7.

% The Re-evaluation is not an EIS, Egx, other NEPA document. 40 C.F.R. § 1508.11
(defining “environmental impact statement3 C.F.R. § 1508.10 (defining “environmental
documents”). Plaintiff does not argue thag¢ tHighway Defendants should have conducted an
EA to analyze whether a SEIS was needed to address changed circumstances or new
information, including the indirect and cumulegieffects analysis. See 23 C.F.R. § 771.130(c);

40 C.F.R. § 1501.3(b); 40 C.F.R. § 1508.9(a)(1).
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extent that Plaintiff is suggpting that failure to includmdirect and cumulative effects
analysis in the FEI@utomaticallyrequires an SEIS, thatgument is barred by the
statute of limitations. To the extent tHal&intiff is suggestig generally that the012
Re-evaluation is deficient because indirecand cumulative effects “should be
considered,” that argument misses tmark because the Highway Defendadid
consider the indirect and cumulativempacts for the Nolhtern Beltline. $ee
USCOE000522-23, USCOEO000567 (“The imdir effects and cumulative impacts (ICl)
analysis for this project required additionadkation, which is inelded in Sections 6.4-
6.8.”), USCOE000628-716.)

Plaintiff also argues that all of the indirect and cumulative impacts of the entire
Northern Beltline project must be considefeg@w information” because those impacts
were not considered in thE997 FEIS and, therefore, the Highway Defendants were
obligated to consider whether the indiracid cumulative impacts of the project would
have significant environmentaffects that require issue@ of a SEIS. The Highway
Defendants do not dispute tithe Re-evaluation required an analysis of all indirect and
cumulative effects of the ergifNorthern Beltline to determeénwhether to issue a SEIS,
and they did anaije those effects in the Re-evaluatfdnAccordingly, the court will
review whether the Highway Defendants acgetitrarily or capriciously in deciding

whether the indirect and cumulative effects of the project necessitate a SEIS.

%6 Therefore, it is not necessatxy consider whether, in light of the statute of limitations,
the Highway Defendants were required to consider amiy/information or circumstances” that
arose after the FEIS was issued, 23 C.F.R. § 771.130(a) (emphasis added), or whether they were
also required to also consider whether infdioraand circumstances that existed at the time of
the 1997 FEIS and 1999 ROD required a SEIS.
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Plaintiff takes issue with the Highway f@adants’ indirect and cumulative effects
analysis by arguing the Highway Defendafdged to consider a number of specific
indirect and cumulative impacts of the maj and that the Highway Defendants used
deficient water quality models in their apsis. (Doc. # 164 at 42.) Specifically,
Plaintiff argues that “indirect impacts thdtogild be analyzed include, but are not limited
to” the following: increased ipervious surfaces in the Bla®Warrior and Cahaba River
watersheds from secondary constiart, impacts to sewage treatnfénand water
supplies, the costs to local governmenfs maintaining theNorthern Beltline and
constructing accessory infrastructure, andirect effects of the project on sewage
treatment and drinking water suigs. (Doc. # 164 at 42.) Plaintiff also argues that the
Re-evaluation “fails to evaluate thadirect and cumulative effects on endangered
species.” Further, Plaintiff argues that “th@mulative impacts of #project” must be
evaluated in conjunction with the reasblyaforeseeable impacts of the completed
Corridor X, another highway project inelBirmingham area which will ultimately be
Interstate 22, a limited-access interstatghhiay running from Birmingham to Memphis,
Tennessee.SeeUSACOEO000908.) (Doc. # 164 at 41-43.)

Plaintiff's argument that the 2012 Re-&wtion failed to adequately consider
indirect and cumulative impacts of the Nwin Beltline suffers fnrm several terminal

problems. First, the jurisdional problem persists withhespect to the indirect and

2 Plaintiff does not provide any explanationvdiat significant environmental “impact to
sewage treatment facilities” the project may pose that was not considered in the FEIS or the Re-
evaluation. Therefore, the courtlwiot consider this argument.
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cumulative effects of the western sectior5edUSACOEO000691 (“Fothe cumulative
effects analysis, the area ofetit impact is defined as tiROW of the current alignment.
.. . [A]lignment shifts may occur, particularbn those areas whepeeliminary design is
in the early stages. For project sections wherdigmment shifts occur, additional
consideration of indirect impacts andnuuative effects may beneeded prior to
advancing those section$ the project.”);see alsdJSACOE000558; USACOEO000567).
No determination has been deas to whether a SEIS will be required for the western
section, and the court has already deteech in Section V.C.that the Highway
Defendants did not violate NEF#y choosing to reserve conerdtion of the necessity of
a SEIS for that section

Therefore, the only final agen decision that is currentlgubject to review is the
decision that no SEIS is reged for the eastern section,tiRlaintiff does not specifically
challenge that decision; instead, it direcésatguments at the entire Beltline as a whole,
regardless of which sections have or havebs®n subject to a final agency decision at
this time. Accordingly, Platiff's argument that a SEIS isqaired to evaluate all of the
indirect and cumulative effects of the entiBeltline implicates issuethat were not the
subject of a final agency aeti and are not ripe for reviewrl herefore, Plaintiff has not
met its burden to demonstrate honcomplianidd NEPA, and the Highway Defendants
are entitled to summarydggment on this issue.

Further, Plaintiff utterly fails to &mowledge that the 2012 Re-evaluatidi

consider the indirect and icwlative impacts of increasdadpervious surfaces in the

71



Black Warrior and Cahaba River wetheds from secondary constructfn(Doc. # 170

at 42-43.) For example:

e USACOEO000661 (identifying indirect eaalical effects of the project, including
“increased runoff from the additional parvious surface that would result from
development”);

e USACOEO000663 (“Indirect effects couldsal occur to the area’s water quality
including the impaired streams. Thesepauts include degradation to the area’s
water quality due to incread runoff from the additionampervious surface that
would result from development. With th&nticipated increase in impervious
surface, there is potential for future iagps to water quality. Bauto the sensitivity
of the overall aquatic habitat and theotected status of the species known to

8 For example, Plaintiff argues that, “[nile the 2012 Re-evaluation acknowledges that
there could be future increasesstormwater runoff levels a@mnon-point sourceollution due to
induced development, it completely fails to azalyhe extent of these impacts.” (Doc. # 164 at
42.) This is but one of many examples of iti#fi misstating the evidere. Alleging “complete”
failure to do a thing is too easy from a proof pexdive, and can be a tactic that encourages a
fact-finder to be lazy. With eadillegation that the agencies “completely failed” to consider a
certain issue, a conscientious court must closgmine the administrative record (which in this
case is both highly technical aagceedingly voluminous) to verifihether Plaintiff's statement
regarding theabsenceof any administrative consideration af particular subject is in fact
supported by the record. Defendants’ briefyendeen useful in ding the court in this
endeavor, but the court is ultimately responsibieeviewing the entire administrative record to
verify whether the facts regamdj what the agency did or did not consider are as the parties
represent them to beSee Or. Nat. Res. Coundll90 U.S. at 378 (“[I]n the context of reviewing
a decision not to supplement an EIS, costisuld not automatically defer to the agency’s
express reliance on an interest in finality with carefully reviewing the record and satisfying
themselves that the agency has made aoneds decision based on its evaluation of the
significance-or lack of significare-of the new information.”Sierra Club v. U.S. Army Corps of
Engineers 295 F.3d 1209, 1216 (11th Cir. 2002) (holding that the court’s “duty is to ensure that
the agency took a ‘hard look’ at the environtartonsequences of the proposed action” is a
duty that “requires the court tmnsider not only the final documents prepared by the agency, but
also the entire administrative record8ge alsdShaw Constructors v. ICF Kaiser Eng'’rs, Inc.
395 F.3d 533, 538-39 (5th Cir. 2004) (holding ttraiss-motions for summary judgment “must
be considered separately,” and “each movaatrd the burden of eblashing that no genuine
issue of material fact exists and that iteistitted to judgment as a matter of lawQriffis v.
Delta Family-Care Disability 723 F.2d 822, 824 (11th Cir. 1984d¢@pting order of district
judge on summary judgment) (“A court may diger questions of material fact even though
both parties, in support of cross-motions fomsuary judgment, have asserted that no such
guestions exist. . . . . Thus, before the courtamrsider the legal issues raised by the parties on
cross-motions for summary judgment, it must haeedoubt as to the relevant facts that are
beyond dispute.”).
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occur, all of the indirect effects idenéifl have the potential to affect water
quality, habitat and protectefjuatic species and will ®udied in further detail
(see Section 6.5.6).”);

USACOEO000668-69 (“Future increases storm water runoff levels and NPS
pollution could occur due tonduced development.... Water quality modeling
was undertaken in order to determine firoposed projed’potential cumulative
iImpact on water quality (refer to Section 6.6.6 and Appe N for detailed
information). . . . When caparing the difference bgeen the change from the
baseline (existing) of the Bbd and no build (R35) scenarios, the results show the
pollutant loads for total spended solids (TSS) (sedin&ion) decrease within
the AOI [i.e, the area of the project’s enviroantal influence] wike the loads for
nitrogen (TN) and phosphorous (TP) increase. Results of the model show that TN
and TP loads would increasgen if the proposed projeis not constructed. The
change in the TN and TPdd increase between the 2034ld and 2035 no build
scenarios is generally less than two pet,cand for most cases is 0.5 percent or
less. It should be noted that the water quatitydel is not able to take into account
the beneficial effects of BMPs, so tkeasumbers represent a conservative estimate
of what increases in TN dnTP loads would be. . . . Appreciable differences in
water quality are not anticgped with and without theonstruction of the project
with implementation of Jefferson Cayis Storm Water Management program,
ALDOT’s monitoring progam and ADEM'’s erosion control guidelines for
construction sites.”);

USACOEO000680 (“Future increases storm water runoff levels and NPS
pollution would occur due to induced @#opment. The network of future
roadways and subdivision streets, in cogtion with the proposed project, would
contribute to increased runoff as impeable surface area imases. The density
and type of development within the A@buld contribute to the overall changes
in runoff. . . . [W]ater quality will becarried forward for consideration of
cumulative effects. Cumulavimpacts to streams willssd be discussed in this
section.”);

USACOEG682 (“[W]etlands will be carried forward for consideration of
cumulative effects. Streamill not be assessed herethwill be discussed with
respect to water quality and federally gaied species/critical habitat in their
respective sections.”);

USACOEO000700-701 (“Cumulative effects water quality and streams would
include direct and indirect effects discubse Section 6.5.6 as well as the effects
caused by the projects listedSection 6.5.5. It should beted that the effects to
water quality and streamsaused by the projects listen Section 6.6.5 would
occur even if the proposed project were ocomstructed as it is anticipated these
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transportation improvements will be constied even if the proposed project is
not. The most common cause and effesiiésis increased quidty and quality of
runoff, increased sedimentation, and dineepacts to streams that resulted from
past development and linear transpota projects, that will result from the
proposed action and that is anticipatedotzur due to future development and
transportation projects.”);

USACOEO000701-02 (“Wateruality modeling was undertaken in order to
determine what the proposed projecpetential cumulative impact on water
guality might be. . . . After consultaiowith ALDOT, the Pollutant Load
(PLOAD) model was chosen as the pregdd modeling platform for this project.
PLOAD . . . estimates [non-point see} pollution at watershed and sub-
watershed levels. . . . For this spudnitrogen (IN), phosphorus (TP) and
sedimentation (TSS) were estimated using the PLOAD model, which is considered
to be a screening-level tool tossess large geographimits for initiating
permitting and impact discussi and is part of the BASINS (Better Assessment
Science Integrating point & Non-poirf8ources) modeling system promulgated
through the USEPA. PLOAD does not cdite in-stream effects, nor was there
any attempt to estimate the effects of fbmanagement practices] on the pollutant
loading figures . . . . Wiih the PLOAD [water qualityinodel, the Simple Method
was used to calculate the pollutant Isddr the Baseline scenario and the five
Build scenarios. This method requiregput data consisting of watershed area,
land use types and areas, pollutant logdete (Event Mean Concentration), the
impervious factor, annual precipitation dadad ratio of storms generating runoff.

. PLOAD outputs generated for thaseline scenario enthe five Build
scenarios are shown in Appendix N. Téadgures and tables include summaries
of the total pollutant loaifor total suspended solid§SS), total nitrogen (TN),
and total phosphorus (TP) by basin a@mgbro logic unit. The appendix also
contains additional supporting figurese®e note that although located outside
the AOI, portions of the Coosa River Basvere included in the PLOAD model.”)

USACOEO000710 (“The proposed projectagpected to have some cumulative
impact to water quality and streams.sBks of the water quality modeling show

that, generally, the pollutafbads for TSS decrease @ach subbasin of the AOI

[i.e., areas of impact] by 3% while the loads for TNind TP increase. However,
although the model shows a decrease in TSS, the model does not take into account
the in-stream effects of storm water runfdéiws. Therefore it isanticipated that

with the increased quantity @muality of runoff expectetb occur as a direct and
indirect result of the project and the increased runoff expected to occur as part of
the reasonably foreseeable projects used in Section 62. that in-stream
erosion and sedimentation will leadinacreased TSS loadsgthin the AOL.”).

At the same time that Plaintiff argudisat the Highway Defendants failed to
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consider the indirect and cumulative iagps of the NortherBeltline on water quality,
Plaintiff also contends that the HighyvaDefendants’ chosenvater quality model
“deliberately ignored the impadf in-stream sediment.” @. # 170 at 42.) The record
does not support Plaintiff's contention. efkMighway Defendants’ consideration of the
effects of development on water qualitycluded water-qualitymodeling, and the
Highway Defendantsexplained the basis for its cloei of a water-quality model.
(USACOE000663, USACOE000668-69; USACOEO00700-710; USACOE1955;
USACOE1959). The chosen water qualitpdal accounted for total nitrogen, total
phosphorus, and total suspended solid=di(sentation) as a result of runoff from
variations in projected development andpervious surfaces under different scenarios,
including build and no-build scenarios. (USACOEO000702). The model projected that
total suspended solids would decrease witlreased development because urban land
uses generate smaller sediment loads fronoff than less-deveped areas due to the
higher amount of impervious surfacein urban areas. (USACOEO000702,
USACOEO000710). Howeveras the Highway Defendants fully acknowledged and
explained in the Re-evaluation, the chossrdel’s projection for total suspended solids
underestimated the ultimate effect of development because the model did not account for
in-stream erosion caused by intensified swwater runoff flows due to the increased
impervious surfaces typitaf urbanized areas. @ACOE000710). The Highway
Defendants concluded théftlherefore, it is anticipatethat with the increased quantity
and quality of runoff expected to occur adigect and indirect result of the project and

the increased runoff expecteddocur . . . that in-streamasion and sedimentation will
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lead to increased [total suspended solidpds within the [eea of impact.]”
(USACOE000710).

Wholly contrary to the mord, Plaintiff contends that the 2012 Re-evaluation
contains an “admission” that the model “wast designed to analyze stream impacts”
and that the Highway Defeadts “never used modeling or any other technique to
evaluate stream impacts.” (Doc. # 17063t The Highway Defendants did state that
“PLOAD does not calculate in-stream afts,” (USACOEQ000702 but they further
clarified that the “in-stream effects” to whitey referred were the effects of “TSS loads
due to in-stream erosion” caused by thensifcation of storm water runoff flows in
increasingly urbanized areas. (USACOEQD@Y The model did calculate for changes
to sediment loads due to the effects of nrbation and increased impervious surfaces on
“land-based soil erosion.” (USACOEO00702Thus, the statement in the Re-evaluation
that the model failed to calculate for “imresam effects” does not reasonably suggest a
failure to consider or calculate the project’s effects on water quality in streams.

On the contrary, the record makes painfully obvious that the Highway
Defendantgslid consider the effects of the project the quality of water in streams, and

it is not clear why Plaintiff argues otherwiSe. Perhaps Plaintiff misunderstands the

2As has happened in a numtmErother instances in thisase, only some of which are
noted in this Opinion, Plaintiff’'s mischaractation of the record targue that the Highway
Defendants “completely failed” to consider pmtentially significant environmental impact
required the devotion of a dispragionate amount of judicial timand resources to determining
what the record says and wtliatruly means. The 2012 Re-evation is quite @ar about what
“in-stream effects” the model did and did riake into calculation, and about how the model’s
projection of the Beltline’s imgct on sediment loads in streast®uld be evaluated in light of
the model’'s acknowledged shortcoigs. (USACOEO000702; USACOE000710.)
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difference between in-stream erosion andrsedt and other pollutants that have been
carried into the stream frooverland runoff (a difference rda clear by the discussion in
the Re-evaluation itself), or perhaps Pldintvas simply careless and imprecise in
mixing and matching hydrological terms to keabroad statements that are incorrect.
Whatever the reason, in Ri#if's briefs, the HighwayDefendants’ acknowledgement
that they did not model for “TSS loads dte in-stream erosion” (USACOE000710)
morphs progressively (andappropriately) into “evidencehat the Highway Defendants
failed to consider the impact of “in-streaadiment” (Doc. # 164 &2), then “in-stream
impacts” (Doc. # 164 at 42; Doc. # 170 at&)d then all “stream impacts” of the project
in general (Doc. # 170 at 6).

Despite the fact that theadel did not calculate for TS&ue to in-stream erosion,
the Highway Defendants did not “ignore” the impacts of in-stream erosion on water
guality in streams. Plaintiff takes isswvith the fact tht the water qualitymodel
“ignored” those impacts, but Plaintiff sanot explained why it would have been
necessary for the Highway Defgants to analyze in-streagnosion by using a different
computer model or any model at alkeeCity of Oxford, Ga. v. F.A.A428 F.3d 1346,
1358 (11th Cir. 2005) (“The meatdology used to make technicdterminations . . . is a
matter of agency expertise. Th[e] court’s rdesimply to ensure #t the agency utilized
legally adequate procedures applying its expertise. We therefore owe particular
deference to the [agency’s] choice of methodologies.”).

Plaintiff also alleges that urbanization, to which the project will contribute, will

increase pollution and decrease groundwegeharge, thereby increasing the cost and
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decreasing the supply ofetting drinking water. Hower, as noted, the Highway
Defendants did consider the impact wbanization and poltion on water quality.
Plaintiff has not shown that increased cobttreating drinking water or reduction in
drinking water supply are relevant to enviramtal concerns, or that these factors would
result in significanenvironmental impactsot already evaluated in the FEIS. 23 C.F.R.
§ 771.130(a)(2); 40 C.R. § 1502.9(c)(ii).

Plaintiff has also similarly failed to demdrete or even argue that “the cost to
Jefferson County and affected local goveemts of maintaininghe Northern Beltline
and constructing accessory infrastructure” (Dot6# at 42) is relevant to environmental
concerns or would result in significant emnmental impacts not already evaluated in
the FEIS. Therefore, Plaintiff has not dentoaied those costs arelevant to whether a
SEIS should be issue®23 C.F.R. § 771.130(a)(240 C.F.R. § 1502.9(c)(i))Or. Nat.
Res. Councijl490 U.S. at 374.

Further, there is no basis for Plaintiff'sgament that “the Re-evaluation . . . fails
to evaluate the indirect and cumulative effects on endangered species.” (Doc. # 164 at
32.) The 2012 Re-evaluatiaiid consider the indirect and cumulative impacts of the
project on threateneahd endangered specif@s(USACOE000521-2; USACOE00625-
27, USACOEO000630; USCOEO000654; USACOEO000663; USAIEO000671,

USACOE000682-83; USACAW0690-95; USACOEO0071Dt; USACOEO000712-13;

% This is yet another exanmlof a broad misstatement négative fact by Plaintiff.
Technically, as the Re-evaluation acknowleddhs, indirect and cumulative impacts of the
project will be studied in more detail as maletailed designs become available for the western
section as well as paohs of the eastern sion. (USACOE000627.) Hueever, this does not
mean that the Highway Defendants failed to consider the issue.
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USACOE716). As the court has already expéd in Section V.E.2.iv., Plaintiff has
failed to demonstrate error ithe Highway Defendants’ assenent of those effects.
Plaintiff has also failed to deonstrate error in the decisidimat no SEIS is required for
the eastern section, that further environtabkstudies will be conducted in the eastern
section as more detailed designs become dlajlar that further environmental studies
are needed to analytiee significance of the effects tife western section on threatened
and endangered species. The endangered agpattes at issue do not necessarily live
in all the water bodies in all three majortegheds that would potentially be impacted
by the Beltline. (USACOHWIN625-28; USACOE®2-94). However, Platiff has made
no attempt to demonstrate that the entire INort Beltline must banalyzed as a whole
to properly address the impauit the Beltline (or even jughe entire eastern section) on
any or all of those endangered species.

Plaintiff argues that “the cumulative impacts of the project” must be evaluated in
conjunction with the reasonably foreseealinpacts of the completed Corridor X,
particularly with respect to water qualityDoc. # 164 at 413; USACOEQ00090.) The
Re-evaluation did consider the cumulatieects of the Beltline in conjunction with
Corridor X, particularly withrespect to development at the connector between the

Northern Beltline and CorridoX, but also generally: Plaintiff has not offered any

31 (See, e.gUSACOE000649, -51 (noting, in identifyingends for use in indirect effects
analysis, that “the construction of Corriddrand the proposed BNB will encourage further
development towards the traditidmaral and suburban areas oétbounty, most notably within
the Gardendale/ Fultondale area where significasidential developants are planned or
proposed,” that “areas of notable increasegmployment] include the Adamsville/Graysville
area and the Mulberry Forks/ North Johns Abexh projected to increase over 100 percent with
the completion of Corridor X,” and that “[tlhesinterviewed [for theexpert panel survey
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argument or explanation aswihy the Highway Defendantsere required to perform a

regarding land use trends] indied that the proposed projegbuld spur new development and
redevelopment and at a faster rate than wadietrwise occur. Intehange locations located
north and east of Corridor X are particularlydeable for accelerated development and changes
to non-residential development patteassa result of the proposed projectJSACOEO000664
(noting, for purposes of analyg cumulative impacts of “existg and future land use and the
proposed project[‘]s potential impact on land udevelopment, redevelopment, rate of growth
and the potential impacts of any new develeptmon sensitive environmental and community
resources (see Section 6.@utd Appendix M)” that “the influerecof the projects expected to

be primarily on residential development, but éhepuld also be an influence on commercial
development through land use conversion at..the Corridor X intechange,” and “that
interchange locations north amdst of Corridor X are particularly favorable for accelerated
development and changes to non-residential development pa#tera result of the proposed
project. These changes were generally foundédosupported and even anticipated by local
government.”); USACOEO000696-99 (Section 6.6.3dentification of Other Reasonably
Foreseeable Actions That May Affect Resouycéscluding the interbange at Corridor X);
USACOEO000700 (“Cumulative effects to water diyabnd streams would include direct and
indirect effects discussed in @®n 6.5.6 as well as the effects sad by the projects listed in
Section 6.5.5. It should be mot that the effects to watguality and streams caused by the
projects listed in Section 6.6.50wld occur even if the proposedoject were not constructed as

it is anticipated tbse transportation improvements will benstructed even if the proposed
project is not.”); USACOE000710-11 (“CumulativBests to wetlands would include direct and
indirect effects discussed in @®n 6.5.6 as well as the effects sad by the projects listed in
Section 6.6.5. . . . Cumulative effects to T&E spsand critical habitatould include indirect
effects discussed in Section 6.5.6, as well agtfexts caused by the projects listed in Section
6.6.5. It should be noted thatetleffects caused by the projetitgted in Section 6.6.5 would
occur even if the proposed project were not troeged. . . . It is antipated that with the
increased quantity and quality of runoff expecteddour as a direct anddirect result of the
project and the increased runoff expected to oasypart of the reasonably foreseeable projects
discussed in Sections 6.5.6 and 6.6.5, that in-stream erosion and sedimentation will lead to
increased sedimentation (thus resulting iordased water quality) within the AOL."3ge alsp

e.g. USACOEO000696 (“The Expert Panel, tax mapsd zoning were all used to determine
reasonably foreseeable development witliea AOI.”); USACOEO000700 (“The Expert Panel
concluded that the proposedojact could change development patterns by causing relatively
rural areas to convert to more suburban areas.The project’s cumulative effect on land use
would include direct and indirect effects dissad in Section 6.5.6 as well as the effects caused
by the projects listed in Sectid6.5. In sum, the proposed projeatumulative effect on land
use is the conversion of relatively rural and undeveloped land to residential and commercial uses
with some potential for industtiaNew residential deelopment is alreadypccurring or will
occur around . . . Corridor X . . . . Based omcdssion with the Expert Panel, development
would occur even if the project were not constructed; however, the project will speed the pace of
development to some degree. To what degnee will be influenced by Jefferson County’s
current sewer and financial problems cannot beilseddtermined as the outcome of the issues
iS not reasonably foreseeable.”).
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more detailed or more broadly scoped clative effects analysis of the Northern
Beltline in conjunction with Caidor X (or, for that matte the cumulative water quality
effects of any or all of the loeér reasonably foreseeable traosgation projects in the three
watersheds potentially impacted bye 52-mile Northern Beltline).SeeFritiofson v.
Alexandey 772 F.2d 1225, 1245 15 (5th Cir. 1985)abrogated on other groundsy
Sabine River Auth. WJ.S. Dep't of Interioy 951 F.2d 669, 677-78 (5th Cir. 1992)
(“Obviously, we are not suggestingathat this stage of the proces®. determining
whether an EIS is nessgary,] a full-blown environmental alysis of the impacts of other
actions, akin to that which ¢y would receive if they were the subject of NEPA review,
IS necessary.”). Cf. Kleppe v. Sierra Club 427 U.S. 390, 413-14 (1976)
(“[D]etermination of the extent and effecf [cumulative impacts], and particularly
identification of the geographi@rea within which they maycour, is a task assigned to
the special competency dhe appropriate agencies.... Even if environmental
interrelationships could be shown conclugiveo extend across basins and drainage
areas, practical considerations of feasibilitghtiwell necessitate regtting the scope of
comprehensive statements.”).

Moreover, the portion of Gador X that could poterally share water quality
impacts with the Northern Beltknis located in the westesection of the Beltline. See
USACOE1646.) SeeD'Olive Bay Restoration & Pres. @am., Inc. v. U.S. Army Corps
of Eng’rs 513 F. Supp. 2d 1261, 1292-93 (SAa. 2007) (“A reasonable cumulative
impacts analysis is to include . . . other atdie- past, present, and reasonably foreseeable

proposed — that have had oe @axpected to have impacdisthe same area (emphasis
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added)). At this time, the Hihway Defendants hawecided that the direct and indirect,

and cumulative effects of the westerntloee on water quality require further study
pending more detailed design of that sectamd the court does nbave jurisdiction to
review that decision. CorridoX is not located in the eastesection of the Northern
Beltline (see USACOE1646), and the court has already determined that the Highway
Defendants did not improperly segment Bedtline for purposes of determining whether

the eastern section requires a SEIS. FBfainas not made any effort to show that
Corridor X would have environmental effects in the same area as the eastern section of
the Beltline.

Plaintiff has not met its burden to demtyate that the Highway Defendants failed
to take a hard look at indirect and cumulatimpacts or acted arbitrarily or capriciously
in determining that no SEIS needed for the eastesection of the Beltline.

F. Conclusion

Accordingly, the Highway Defendantare entitled to summary judgment on
Plaintiff's complaint againghem, and Plaintiff's motion fosummary judgment is due to
be denied as to that complaint

VI. ANALYSIS: THE § 404 ACTION

Section 404 of the Clean Water Act, 335.C. § 1344, prohibitthe discharge of
dredged or fill material into the waters tbie United States withowat permit from COE.
On September 30, 2013, COE issued a & gérmit to ALDOT for the discharge of
dredge and fill material into waters ofie United States irconjunction with the

construction of a 1.86-mile seon of the Northern Beltlineear Palmerdale, Alabama.
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The 1.86-mile section is loet roughly in the center adhe eastern section of the
Beltline for which FHWA authorized constition after conditionly approving the 2012
Re-evaluation.

COE'’s decision to issue the permit is subgecthe deferential standard of review
set forth in the APA, pursuat which final agencyction will be set aside only if it is
found to be “arbitrary, caprious, an abuse of discretion, @herwise not in accordance
with law.” Sierra Club v. Van Antwerb26 F.3d 1353, 136@ 1th Cir. 2008)fund for
Animals, Inc. v. RiceB5 F.3d 535, 541 (11th Cir. 1996ge alsdenvtl. Coal. of Broward
County, Inc. v. Myers831 F.2d 984, 986 (11th Cir. 198{holding that deference to
agency decisions is “particularly appra@ig in the case of complex environmental
statutes such as the Clean Water Act”).

In evaluating a 8 404 permit applicaticdBOE must follow the requirements of
CWA and NEPA, as well as mumber of other environmemtatatutes and regulations
such as the Endangered SpecAct (16 U.S.C. § 1534t seg). In its complaint in the §
404 action (Doc. # 1 in cad¢o. 2:13-cv-794), Plaintiff challenges the § 404 permit’s
compliance with CWA and NEPA only. Plaintiff asserts falaims. First, Plaintiff
alleges that COE and ALDOT “segmentetfé Northern Beltlineand violated NEPA
because the permit application and permdre limited to the section of highway
connecting SR 75 and SR 7%econd, Plaintiff contends that COE’s public interest
review and analysis of alternatives violatee CWA. Third, Plaintiff contends that
NEPA required COE and ALDOTo create a SEIS for thentire Northern Beltline.

Fourth, Plaintiff argues that COE’s EAGRONSI violate NEPAecause COE’s NEPA
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analysis improperly “segmentkthe Beltline and because COEléal to take a hard look
at the relevant environmental factors.

A. Count I: Plaintiff's Cl aim that Application and Issuance of a Permit for the
1.86-Mile Section Violates Rules Against Segmentation

In Count I, Plaintiff contends that, by BIOT applying for a penit for less than
the entire Beltline, and by COE issuing arpi¢ for the 1.86-mile section, ALDOT and
COE improperly segented the Northern Beltlenin violation of NEPA and § 404. As
explained at lengthsupra “[tlhere is a difference between ‘segmentation’ in its
pejorative sense, and—what is withinnadistrative discretion—breaking a complex
investigation into manageable bits.Hoosier Envtl. Council vU.S. Army Corps of
Eng’rs, 722 F.3d 1053, 10591y Cir. 2013) (citingKleppe v. Sierra Clup427 U.S. 390,
412-15 (1976)). While the law does not “all@an agency to segregate its actions in
order to support a contention of minimalveonmental impact,” the law also does not
“force an agency taggregate diverse actions to the point where problems must be
tackled from every angle at once. To o risks further paralysis of agency
decisionmaking.” Nw. Res. Info. Ctr., Inc. v. Nat'l| Marine Fisheries Seis6 F.3d
1060, 1069 (9th Cir. 1995 Massive interstate highways are not “built all at once.”
Hoosier, 722 F.3d at 1060. Commagnlas occurred in this case, the general route of the
highway is chosen and an EIS is developedtiie project as a whole, while the costly
process of determining precise alignmend engineering design of the highway,
including the number, locatiorand design of ancillary rsictures such as bridges,

culverts, and interchanges, risserved for fute development to be done for various
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sections of the highway in turrsee idat 1059-60.

At each stage of the design process, thevamt agencies hawe continuing duty
to consider whether new information or changes in the environment or project design
necessitate additional stediand NEPA document®©r. Nat. Res. Counci490 U.S. at
372-73. In fact, it is often the cagbat advanced environmental reviesannot
meaningfully occur until the degis for the various section$ the highway progress to a
sufficiently detailed point that the necessdata can be obtained for the environmental
analysis. This is especially true with respto the § 404 permitig process. Generally,
as in this case, COE coordinates with FHVEAthe early stages of review when the
initial FEIS is produced for the project asvhole. 33 C.F.R. Pt. 325, App. B 1 8(sge
Hoosier, 722 F.3d at 1059-61. However, CQ&ually does not perform a § 404 permit
analysis for the entire highway project all at once. Instead, because “[t]he . . . task of
determining the optimal alignment of the higly, and the optimal location and design of
ancillary structures, withireach section to minimize wetlds damage” is “best . . .
performed piecemeal” after the overall routetled highway has been chosen, COE will
defer issuance of 8 404 pdatmuntil designs for the vaus sections are developed
enough to enable COE to “lof] exactly where tb new highway and its crossings and
any other ancillary structurdare] planned to be.”Hoosier, 722 F.3d at 1060. In this
way, COE is better able to @emine the highway's effects on wetlands and waters of the
United StatesSeed.

Thus, COE does not generaliait to begin issuing peiits until all designs for all

sections of a massive intergahighway project have be@ompleted. Instead, § 404
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permits are granted or deniexs the analysis of the Wend effects of alternative
configurations is completefor each segment. Id. Otherwise, COE would have to
“either . . . devote [many] times the resowrt¢e conduct the permanalysis for all . . .
sections at once, to the prejudice of ithestassignments,” or “delay[] the start and
completion of construction for years as a smadtaff did first section 1, and then section
2, and so forth but did ngrant a permit until it had analyzed all . . . sectiond.”

The practical necessity of this approaclkspecially evident in this case. It would
be impossible for ALDOT to apply for, dnCOE to review, germit for the entire
Northern Beltline at once — hanly because of #htime, logistics, and volume of
information that would be inveed in permiting every discharge &very point along the
entire 52-mile-long Beltline at once, but alsecause much of the Beltline has not even
reached the point in the design stage wh€OE could meaningly review such a
permit application. (USACOEO000567; WEOE000625.) COE explained in the
administrative record its reasoning for approaching the 8§ 404 permit process by sections:

e “This project involves theanstruction of a 3.4 mile [later reduced to 1.86-mile]
segment of a larger proposal to constrac2-mile expressway from 1-59/20 in
Bessemer to 1-59 north of Trussville. Timgtial . . . segmenhhas funds already
appropriated. . . . Other segments @& groject may not happen for 10-20 years
down the road. Or they may not happeralit It all depends on funding. The
Corps cannot issue a 20-ygmrmit, which is one of #hreasons just a portion of
the project is being considered aisttime.” (USACOEO0171 (September 20,
2011 Memorandum for Record).)

e “Regarding working with ALDOT on the pential indirect effects for the entire
project, if and when the future phasesgress (it is reasonable to assume they
will), the Corps willwork with ALDOT at the time the project is submitted to
assess avoidance and mirgation of impacts. ALDOT has a general idea of the

footprint for the remainder of the Beltlinbut final engineering is not complete
and on the ground waters thie US determinations hawet been conducted. This
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Is because the funding is riailable to get this far @hg in the planing stages.

They have a general idea of the direapacts, but until theyget to the stage

where they have the fundjnfor in-depth studies, thig/pe of project planning

cannot be conducted atightime. The Corps will wdk with ALDOT when the
appropriate time comes.” (USACOE4844.)

In the considerable length of time that it would tdke ALDOT to create a
detailed design of the entire 52-mile loBgltline, for ALDOT, FHWA, and COE to
conduct all of the studies and assessmeiatisviiil be completed as the design becomes
more detailed, and for COE to complet& @04 permit analysifor the entire project,
changes will no doubt occur in the enviragmh and in the project design, and new
information and new circumstances will comeelight. The inevitable ebb and flow of
updated and outdated information over time waglquire constant monitoring to ensure
that the myriad decisionmade throughout the entire goess remained valid under
NEPA, CWA, and other apphbtle regulatory schemes until the final, massive § 404
permit decision can be made and then (ifliapple) run through the gauntlet of judicial

review® In other words, Plaintiff's preferdeapproach would effectively reduce the

Northern Beltline Project to natig more than an intractabé&ministrative mess. That

32 The United States Supreme Ccuais observed in other contexts:

Administrative consideration of &ence . . . always creates a gap
between the time the record is closed and the time the
administrative decision is prartgated [and, we might add, the
time the decision is judicially reviewed]. . . . If upon the coming
down of the order litigants miglitemand rehearing as a matter of
law because some new circumstance has arisen, some new trend
has been observed, or some rfawat discovered, there would be
little hope that the administitae process could ever be
consummated in an order thabwd not be subject to reopening.

Or. Nat. Res. Coungi490 U.S. at 374 n.19 (quoting. Yankee Nuclear Power Corp. v. Nat.
Resources Defense Council, In¢35 U.S. 519, 554-555 (197&3)terations iroriginal).
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Is neither the goal, nor shoultlbe the result, of the reqibry process. 23 U.S.C. §
101(b)(4) (“Congress declares thiats in the national interesv expedite the delivery of
surface transportation projects by substdigtiseducing the avexge length of the
environmental review process.’40 C.F.R. § 1500.1 (c) (flimately, of course, it is not
better documents but better decisions that toUdEPA’s purpose is not to generate
paperwork—even excellent paperwork—but to foster excelwsiion The NEPA
process is intended tdwelp public officials make decisionsthat are based on
understanding of environental consequences, atatke actionghat protect, restore, and
enhance the environmegh(emphasis added).)

Nevertheless, in Count | of its complaiRfaintiff insists that issuance of a § 404
permit for less than thentire Northern Beltline violates 33 C.F.R. § 325.1(d)(2). 33
C.F.R. 8 325.1(d)(2) provides: “All activisewhich the applicant plans to undertake
which are reasonably related to the same prajed for which a [§ 404] permit would be
required should be included in the same peapplication. District engineers should
reject, as incomplete, any patrapplication which fails to aoply with this requirement.
For example, a permit appliwan for a marina will includedredging required for access
as well as any fill associated with constro of the marina.” Except to mention 33
C.F.R. 8 325.1(d)(2) in a conclusory faghi@®oc. # 164 at 7), Plaintiff does not argue

this point in its summary judgment briefifityPlaintiff’'s mere dation to §325.1(d)(2),

33 Closely related to the issue ‘Gfow much of the project must be included in the same
permit applicatiori is the issue of whether COE’'s BA 404 analysis may be based on a
component or phase of a largproject. William L. WantLaw of Wetlands Regulatip§ 6.63
(Westlaw 2015) (emphasis added). In someuanstances, NEPA requires the scope of the
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without more, is not suffieint to carry Plaintiff's buden on summary judgmentSee
Ryan v. Int'l Union ofOperating Eng’rs, Local 675794 F.2d 641, &}(11th Cir. 1986)
(holding that “mere general allegations whathnot reveal detailed and precise facts will
not prevent the award of summary judgmentd &a party may not rely on his pleadings
to avoid [summary] judgment against him(¢itations and intera quotation marks
omitted)); see alsoBrasseler, U.S.A. |, L.P. v. Stryker Sales Coij82 F.3d 888, 892
(Fed. Cir. 1999) (“[A]ssertionmade in the pleadings (e.g., complaint or answer), but not
made in opposition to a mot for summary judgment, neeat be considered by the
district court or the appellate court faling on the motion fo summary judgment.”);
Resolution Trust Gp. v. Dunmar Corp 43 F.3d 587, 599 (11ir. 1995) (“There is no
burden upon the district coud distill every potential argumethat could be made based
upon the materials before it on summary judgmBather, the onus is upon the parties to

formulate arguments; grounds alleged in ¢henplaint but not reli@ upon in summary

activities addressed in thHeA/8 404 documento be broader than é¢hscope of the activity
presented in thpermit application For example, regulatiorgoverning NEPA implementation
in COE’s EA/404(b)(1)/FONSI analysis provideathin some situations when COE is called
upon to review a permit application for a specdativity that is part ofa larger project, COE
must address not only the “specific activity’r fahich the permit is sought, but also “those
portions of the entire project over which thistrict engineer hasufficient control and
responsibility to warrant Fedeéreeview.” 33 C.F.R. Pt. 325, gp. B T 7(b). The existence of
such regulations confirms that the scope @& #ttivity that must be included in the permit
application is not necessarily coextensive with sbope of the activitieontemplated in COE’s
8§ 404 or NEPAanalysisof the permit application. To thextent that Plainff argues thathe
scope of COE’s § 404 analysiss improperly narrowed to tie86-mile section of highway for
which the permit was sought, that argumenpiisperly addressed iSection VI.B., which
contains the discussion éflaintiff's challenge to COE’s 804 analysis. To the extent that
Plaintiff relies on 33 C.F.R. Pt. 325, App. B | 7€) other regulation$o argue that COE’s
NEPA analysisfocused too narrowly on the activifpr which the permit is sought, those
arguments are properly analyzed in SectiorCV/lwhich covers Plaintiff's claim that tlsgope
of theEA (rather than the scope of the pérapplication itself) violated NEPA.
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judgment are deemed abandoned.”).

Plaintiff also contends #i the issuance of a petnfor less than the entire
Northern Beltline violates 4@.F.R. § 1508.210)(7). (Doc. # 164 at 44). Section
1508.27(b)(7) does not prohilpermittinga manageable segmentaoproject. Rather, 8
1508.27(b)(7) provides thafpr purposes of NEPA's requimeent that an EIS must be
prepared for major federal actions that digantly affect thequality of the human
environment, 42 &.C. 8§ 4332(c), dinding of significance(and, by extension, the
decision to issue a SEIS) “cannot be avdidy terming an action temporary or by
breaking it down into small component parts.” 40 C.F.R. § 1508.27(b)(7).

In its summary judgment brief, Plaintiff aleogues that the issuance of the permit
violates 23 C.F.R. § 771.111(f). (Doc. # 16414}. Section 771.111(f) does not require
that a COEpermit must issue for the entire NortheBeltline or not at all. Rather, §
771.111(f) provides thattHe action evaluated in each Elor finding ofno significant
impact (FONSI)” must connect logical terminbe of sufficient length to address
environmental matters on a broad scope, andeasttict considerationf alternatives for
reasonably foreseeable transportation alteress 23 C.F.R. &71.111(f) (emphasis
added).

Thus, 40 C.F.R. § 15@8(b)(7) and 23 C.F.R. §71.111(f) prohibit improper
segmentation of an agency actiin the preparation of (or dsion not to prepare) a SEIS
or FONSI. To the extent th&tlaintiff raises the relateargument that COE improperly
segmented the 1.84-mile section in ortteavoid issuing a SEIlfer the entire Northern

Beltline andin issuing an EA and FONSthose contentions are raised in Counts Il and
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IV of the complaint in the 8 404 action andll be evaluated separately. (Doc. # 1 in
Case No. 12:13-cv-794, 11 119-131). wdwer, Defendants are entitled to summary
judgment on Count | of theomplaint in the 8§ 404 #on because 40 C.F.R. 8
1508.27(b)(7) and 23 C.F.BR.771.111(f) do notequire that the ALDOT must include
the entire Northern Beltling its permit applicatn, or that COE musssue or deny a
permit if at all, for the etire Northern Beltline.

B.1. Count II: Plaintiffs Claim that COE Violated § 44 by Impermissibly
Narrow Public Interest Reviewand Alternatives Analysis

Section 404 permits must meet the glieess (the “8 404(b)(1) Guidelines,”
codified at 40 C.F.R. pt230) developed by the Adminiator of the Environmental
Protection Agency (“EPA”), inconjunction with COE. 33J.S.C. § 1344(b)(1). In
relevant part, the 8§ 404(b)(Guidelines specify that COE msiuensure that the proposed
fill will not cause significant advse effects on human healthwelfare, aquatic life, and
aquatic ecosystems. 40 KR. 8 23010(c)(1)-(3). COE must make a written
determination of the effects of a propdsactivity “on the physial, chemical, and
biological components of the aquaticveonment.” 40 C.F.R. § 230.11. COE's
implementing regulations incorporate eth8 404(b)(1) Guidames. 33 C.F.R. §
320.4(b)(4); 33 C.F.R. 8 328&#(6). Under the applicablegulations, “[t]he decision
whether to issue a permit wilbe based on an evaluati@i the probable impacts,
including cumulative impacts, of the proposestivity and its inteneld use on the public
interest.” 33 C.F.R§ 320.4(a). Further, a pait generally will not bassued “if there is

a practicable alternative to the proposedlthsge which would haviess adverse impact
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on the aquatic ecosystem.” 40 QRF§ 230.10(a). In Count Il, Plaintiff contends that
COE violated 8§ 404 by conducting inadequeggiew of the impacts of the proposed
activity on public interest and by failing tdequately consider the existence of other
practicable alternatives.

B.2. Alternatives Analysis

The prohibition on the permittingf projects “if there is @racticable alternative to
the proposed discharge which would haws ladverse impact on the aquatic ecosystem,
so long as the alternative does not hantber significant adverse environmental
consequences,” 40 C.F.R. § 230a), is often referred to dke “least environmentally
damaging practicable alternative” requirememb be “practicable,’an alternative must
be “available and capable of being dontemtaking into consideration cost, existing
technology, and logistics in light of overalioject purposes.” 40 CIR. § 230.10(a)(2).

For projects that are not water dependém, Guidelines establish a presumption
that practicable alternatives are availatilat do not involvewetlands unless clearly
demonstrated otherwise. 40 C.F.R. § 230.10(&}(3)n addition, where a discharge is
proposed for a special aquatic site, all prablealternatives to the proposed discharge
which do not involve a dischagginto a special aquatic sitge presumed to have less

adverse impact on the aquatic ecosystengasntlearly demonstrated otherwiséd”

34 COE determined that the projectrist water dependent. (USACOE00480%ke40
C.F.R. 8§ 230.10(a)(3) (providingaha project is not water depdent if it “does not require
access or proximity to or siting thin the special aquatic site guestion to fulfill its basic
purpose). In addition, after reviewg the alternative roas of the Beltline, COE, concluded that
“there are no practicable alternatives that would not involve a discharge into a special aquatic
site.” USACOE004853.
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At the administrative stage of review of ALDOT’'s § 404 permit application,
ALDOT had the burden of fearly demonstrating” toCOE that no practicable
alternatives exist that avoidsgharges to wetlands. 40RCR. § 230.10(a)(3). However,
COE must “conduct|[] its own independent exsdlon [of available alternatives], and its
practicable alternative analysis is not spible to numericaprecision, but instead
requires a balancing of the applicantieeds and environmental concerngzund for
Animals, Inc. v. Rige85 F.3d 535, 543 (11th Cir. 189 Thus, at the stage pfdicial
review, Plaintiff bears the burden of denstrating that COE acted arbitrarily or
capriciously in analyzing the altextives and granting the permigee id at 544
(“[lInsofar as the CWA practicaé alternatives analysis oncerned, we hold that the
Plaintiffs failed to demonsite that the Corps acted arérily and capriciously in
granting a permit to fill saeenty-four acres of wettals on the Walton Tract.”see also
Alliance For Legal Action v. U.S. Army Corps of Eng'8d4 F. Supp. 2d 534, 543
(M.D.N.C. 2004) (“[T]he court's inquiryis not whether the Corps has clearly
demonstrated a lack of practicable alsgives, but whether its decision that [the
applicant] had done so wasclear error of judgment.”).

In this case, COE requested ALDOT t@yde information showing that no less
environmentally damaging practidalalternatives to the proped project were available.
(USACOEO004846.) ALDOT provided the requetinformation regaling alternatives
to the proposed project. (USACOEQO03HE USACOEQ003619-26.) COE evaluated
the alternative locations for éhproject and four alterna@von-site design plans for the

project and found two of them impraable. (USCOE00484%2). COE also
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considered a no-actigrlan, but noted that ¢hno-action plan would not meet the project
purpose. (USACOE4852). Qhe alternative locations deteined to be practicable,
COE concluded that ALDOT preferred location (“Alternative A”) for the project was
the least environmentally dagiag practicable alternativeebause it would impact fewer
acres of wetlands and would have fewer streaossings than either of the other two
practicable alternative locations. (USAC@H52-53.) Of the practicable alternative
design plans, after discussions with COY,DOT agreed that, ther than using its
original proposed plan fathe project, it would use the plan that would minimize the
impacts to aquatic resourcesdaensure that the project would have logical termini and
independent utility by removing pions of the project that vubd have extended west of
SR 79 and east of SR 75. (USACOE004807-10, -4853.)

In its summary judgment reply brief (Do# 170 at 14), Plaintiff argues that a
letter in which “the EPA d&ribed the negative enwmmental consequences” of
Alternative A is evidence thadlternative A is not theehst environmentally damaging
practicable alternative. Plaifi then quotes from a Septemt®® 1997 letter in which the

LI 11

EPA opined that “Alternative A . . . has theost impacts to natal resources,” “will

disrupt streams at 14 crossingsll impact over 4050 acresf forested lands located
within the [right-of-way],. . . will destroy up to 68 aceof wetlands at 114 different
sites,” and “will have the greatest impact wildlife of all the algnments discussed.”

FHWA 01998. The EPA prefemeAlternative D, which was nda feasible alternative.

As explained by COE, “Altemative D wabminated from further consideration because
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it involved the use of land from a Section 4(f) properfy.”Further, COE provided
information showing that, of the remainingakible alternatives, Alternative A was “the
least environmentally damaging practicableernative because it would impact fewer
acres of wetlands and would have fewer streanssings than either” of the remaining
feasible alternative routé8and Plaintiff has not submitteany evidence demonstrating
otherwise. (USACOE4853-57.) SeeN. Buckhead Civic Ass’n v. Skinn&03 F.2d
1533, 1539 (11th Cir. 1990) (*“‘When specialistgoress contrary views, an agency must
have discretion to rely on the reasonable opisiof its own qualified experts even if, as
an original matter, a court might findroary views more persuasive.” (quoti@y. Nat.
Res. Councjl490 U.S. at 378)).

Plaintiff also argues that COE failed tonsider numerous other alternatives to

% Section 4(f) of the Transportation Actopides: “[T]he Secrairy [of the FHWA] may
approve a transportation program or project requiring the use of publicly owned land of a
public park, recreation area, ovildlife and waterfowl refuge ofnational, State, or local
significance, or land of an historic site of natipri&tate, or local significance (as determined by
the Federal, State, or local officials having gdiction over the park, area, refuge, or site) only
if— (1) there is no prudent anédsible alternative to using that land; and (2) the program or
project includes all possible planning to minimtzam to the park, recreation area, wildlife and
waterfowl refuge, or historic site resulting fraime use.” 49 U.S.C. § 303(c). COE explained
that Alternative D was not feasthin light of the requirementsf Section 4(f) because other
feasible alternativesxisted. (USACOE(004849.)

% The court recognizes that, for Alternatifke the estimated number of floodplains and
wetlands has been revised since 1997 due to meadediedesign for that alternative and that the
estimated acres of affected wetlands Hasreaseddue to a difference in the way impacted
streams and wetlands are rdpdy and those changes wetensidered in the 2012 Re-
evaluation. (USACOEG605-06; WEOE000623-25.) Further, these numbers may change again
in the future because, as more detailed designs are developed, additional wetland and stream
surveys will be conducted. (USACOEO000625.)aiRtff does not argue that Defendants are
obligated to similarly (and perpetually at evestage of environmental review) create equally
more detailed designs for the previously rejecéd@rnative routes fothe entire Northern
Beltline in order to re-compard af the alternatives, and, in amyent, such an argument would
have no merit.

95



building the entire Northern Beltline, su@s pursuing other transportation projects
instead or extending Corridarfarther into the City oBirmingham. (Doc. # 164 at 41-
45.) However, a “practicable alternative”ase that is “available and capable of being
done after taking intoansideration cost, existing technology, and logisiicéight of
overall project purposes 40 C.F.R. § 230.10(a)(2) rfgphasis added). Thus, COE
“analyzes practicable alternatis in light of a project’'sdverall purpose,” which is more
particularized to the applicastproject than is the basic poase, and reflects the various
objectives the applicant is trying to achievesierra Club v. Van Antwer@09 F. Supp.
2d 1254, 1264 (S.D. Fla. 2009¥f'd, 362 F. App’x 10q11th Cir. 2010).

In this case, “[tlhe overall project purg® as determined kiyre Corps, is the
construction of a limited acss, divided highway linking SR9 and SR 75 in Jefferson
County, Alabama (Figures 2 aBd Attachment 1). The projets part of a larger project
to construct a 50.01-mile expressway frord5B/59/20 in Bessemer to 1-59 north of
Trussville, to enhance cross-region accelgsili (USACOE004805) COE used “the
overall project purpose . . . as a basis fegeasing the practicable alternatives for the
proposal.” (USACOEOQ004%.) Plaintiff has not explained how its preferred alternatives
(such as pursuing other tragmostation projects or extenty Corridor X farther into the
City of Birmingham) further the overall gject purpose of building a limited access,
divided highway linking SR 75 and SR79 part of a larger expressway connecting
Bessemer and Trussville. Plaintiff also has demonstrated that any of its preferred

alternatives are “available and capable ohgalone after taking into consideration cost,
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existing technology, and logisticst light of this overall purpos¥.

In conjunction with its argument that COEBs104 alternatives analysis is arbitrary
or capricious, Plaintiff offers a conclusogrgument that the “plib interest review
requirements” of 8 404 have not been metause COE allegedly relied on “outdated”
data, specifically with respect to its analysisthe economic impacts of the Beltline.
(Doc. # 164 at 55.) COE did consider anlg mn the alternativeomparison in the 1997
FEIS that was used to selele Beltline route. The outconuoéd the alternatives analysis
was based on the relative costs of each aligmavhich were roughly equal. (AR 1203.)
Thus, the cost was not a deciding factor inaging an alternative, and as explained in
Section V.E.2.viii., Plaintiff has failed to ebtesh that the updated cost estimate for the
current preferred Beltline alignment requif@sfendants to re-consider the continuing

validity of that alteratives analysis.

37 “For actions subject to NEPA, where tBerps of Engineers is the permitting agency,
the analysis of alternatives required for NEPA environmental documents . . . will in most cases
provide the information for the aeiluation of alternatives undénese Guidelines. On occasion,
these NEPA documents may address a broadegeraf alternatives than required to be
considered under [the § 404(b)(@yidelines] or may not have considered the alternatives in
sufficient to respond to the requirements of ¢h&uidelines. In the latter case, it may be
necessary to supplement these NEPA documeititstis additional infomation.” 40 C.F.R. §
230.10(a)(ii)(4);see alsoUtahns for Better Transp. v. U.S. Dep't of Transg05 F.3d 1152,
1163 (10th Cir. 2002as modified on reh’g319 F.3d 1207 (10th Cir. 2003) (“For actions subject
to NEPA, the analysis of alternatives required for the NEPA environmental documents will in
most cases provide the information for tleealuation of alteratives under the CWA
Guidelines.”). Plaintiff contends that NER&gulations prohibiting segmentation require that
COE’s EA include a broader analysis of altives than those that would serve the overall
purpose of the proposed adtyvas defined by COEi.€., overall purpose of the 1.86 mile
section).See40 C.F.R. § 1502.14, 33 C.F.R. Pt. 325, ABpf 7(b). Because Plaintiff frames
that argument in terms of thgroper scope of the EA, and &void unnecessidy duplicative
analysis, the court will evaluatdat argument in conjunctionitit Counts Il and IV of the
complaint in the 8 404 action.
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In its summary judgment reply brief, R&if argues that COE *“is charged with
studying economics as well as environtaénimpacts in its [8] 404 public interest
review,® and that COE “unequivocally failed to analyze the project's skyrocketing
economic costs and responddioect comments on this point from Plaintiff and others
during the permitting process thttis change in cost affects the project’'s purpose and
practicable alternatives.” (Doc. # 170 at)15 However, COE did respond to comments
on the issue. As COE explained those respsnit was not required to include in its a
study of the economics of the entire Northern Beltline or a determination as to whether
the 1.86-mile project should lparsued in light of the ovdtaost of the entire Beltline.
(USACOEO004820; USACOED4828-29 (explaining that ahOCHS center report about
the costs of the entire Beltlindid not affect the alterti@es analysis because the
alternatives analysis wasased on the project's “overall purpose,” which was “the
construction of a limited acss, divided highway linking SR9 and SR 75 in Jefferson
County, Alabama”))seeSierra Club v. Van Antwer @09 F. Supp. 2d at 1264 (noting

that a project’s alternatives are analyzederms of a project’s overall purpose, not its

3 See33 C.F.R. § 320.4(a)(1) (“All factors whiahay be relevant to the proposal must
be considered including the cumulativéfeets thereof: among ¢se are conservation,
economics, aesthetics, generavieonmental concerns, wetlandsstioiric properties, fish and
wildlife values, flood hazards, floodplain val land use, navigation, shore erosion and
accretion, recreation, watsupply and conservation, water qtalienergy needs, safety, food
and fiber production, mineral needs, consideratiminproperty ownership and, in general, the
needs and welfare of the peeg). Plaintiff also cites/an Abbema v. FornelB07 F.2d 633,
639 (7th Cir. 1986), which held that, “[w]here.a proposal’s benefits are entirely economic and
its costs environmental, the Corps must mak&east a minimally reliable effort to establish
economic benefit. Obviously, the Corps is noteapert in every busineseeking a permit, but,
as guardian of the public welfare, it must credibly attempt to appraise economic benefit.”
Plaintiff has not explained why (contrarjo COE'’s public interst review findings
(USACOEQ004857)), this is a case where the qutg benefits are “pely economic,” or how
COE failed to “make at least a minimally eddie effort to establish economic benefit.”
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basic purpose)ee also S. Louisiana Envtl. Council, Inc. v. S&#9 F.2d 1005, 1011
(5th Cir. 1980) (holding thatid]etermination of economic Imefits and costs that are
tangential to environmental consequenca® within th[e] wide area of agency
discretion” in policymaking decisions). Fra@OE’s perspective, costas considered in
the 8 404 alternatives analysslely “to ensure the costould not be prohibitive or
impractical.” (USACOEO004848.) Plaifiti has demonstrated neither that COE
“unequivocally failed to analyzethe costs, nor thahe increased coststimates for the
preferred alternative render that alternatiimpracticable. Thus, Plaintiff has not
established that COE’s alternatives analys@s arbitrary or capricious in light of
updated cost estimates of the Beltline.

Plaintiff also argues that COE erred in fajlito consider alternatives to building
the 1.86-mile section as a two- or fourdaparkway instead of a six- or eight-lane
interstate. (Doc. # 164 at 35However, COE did not fail toomply with a procedural
duty to consider the need for the numbernasfes requested or whether the requested
number of lanes presented the least envirotatigrdamaging practicable alternative. As
part of its independent review of thisue, COE specifically requested, and ALDOT
provided, documentation justifying “a sixd@ Beltline as opposed to the original four-
lane design analyzed in the Final Environtaémmpact Statemengs well as the need
for the six-lane highway for this [1.86#@] portion of the project.” (USACOE004846-
47). As COE explained in the4®4(b)(1) Guidelines Evaluation:

e “[COE] requested docuemtation for the neetbr 6 lanes, as opposed to 4 lanes.

ALDOT explained thatthe Beltline, once completeavill become part of the
National System of Interstate and fBese Highways. The FHWA, therefore,
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requires ALDOT to design the roadyan accordance with the American
Association of State Highway and Temortation Officials ‘(AASHTO’s) ‘A
Policy on Design Standards-Interstatest®yn.” This policy requires that
interstates must be desighavith control of accesgo ensure thir safety,
permanence and utility, andittv flexibility to provide for predicted growth. The
policy further sets the design year to dieleast twenty yearand requires the
number of lanes shall be sufficientaoscommodate the pretikd volumes at an
acceptable level of service. The curramaffic projections, supplied by the
Birmingham Metropolitan Planing Organization (MPO), were analyzed using the
2010 version of Highway Capacity Softweor Basic Freeway Segments, Release
6.1. The results indicate that six lanes reeded to achieve level of service “C”,
which is the minimum acceptable standafte analysis is lo¢ad in the project
file. The Corps defers to FHWA's decision the number of lanes required as it is
not up to the Corps to make that deteraion. As discussed, the Corps gave an
objective review of the need by requestihg analysis and restving the analysis.
The Corps ultimately defete FHWA for this determination.” (USACOE(004821.)

“The alternatives analysis and [leasnvironmentally damaging practicable
alternative] determination is providad Section 4 of this document. ALDOT
addressed the comment regarding why ané-lmterstate or a 2-lane or 4-lane
parkway could not satisfy the project pureos. . This explanation addresses why
a 4-lane interstate or 2-or 4-lane paay could not be used’he Corps required
ALDOT to provide the numbers and analypi®ving that 6 lanes are needed to
provide the appropriate level of servidéis was provided iALDOT's letter to
the Corps dated December,18012. FHWA is ultimatel the lead agncy that
determines appropriateness of the need feflane interstate. s not within the
Corps purview to dispute that FHWA hdstermined that the need is there.”
(USACOEO004828.)

“Regarding the comparison of environnenimpacts associadl with 4 lanes
versus 6 lanes, the direct impacts toatt resources remain the same regardless
of the number of lanes. ALDOT stated thia¢ footprint assoated with the road

Is the same with the 4 lasi@s the 6 lanes and ultimateB lanes. The project was
planned to conduct all direct impacts guatic resources when the project is first
constructed, allowing for the expansion8danes in the futurevithout having to
come back and acquire additional right-of-way (ROW) and expand culverts.
Conducting all of the impacts upfront nmmies the amount of ground disturbance
that would be required if they were tmme back at a latedate to conduct
additional impacts. The cumedesign has six lanes - terel2-foot lanes in each
direction with a 26-foot medn and 14-foot outer sho@s. The road would be
graded for all eight lanesyhich would ultimately consisof four, 12-foot travel
lanes in each direction with a 26-foot adreen and 12-foot der shoulders. The
reason there is not an increase in thepioot of the roadways because of the
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decrease in the median vwhidirom what was shown in ¢h1997 EIS. Figures 3 a
and 3b on pages 5-4 and ®bthe Re-evaluation depithe typical sections for
each design. The concern may be regerdhe increase in impervious surfaces
and the environmental effect that yndave. ALDOT states the additional
impervious areas resulting from the dishal 2 lanes amount to less than one
tenth of one percent of the affected drgmarea. It does not appear that the small
amount of increase in impervious surfacgould have an adverse effect on the
environment.” (USACOE004830.)

“The need for the six lanas approved by FHWA, as ¢hlead federal agency. It

has been shown that regardless of the number of lanes proposed to be paved,
ALDOT planned from the beginning to aggdbr a permit for tle entire width that

IS being proposed now, jugiith two fewer lanes. Sdrom the Corps perspective,

the direct impacts to aquatic resources would be the same, whether four lanes or
six lanes are being paved.” (USACOE004837.)

“The EIS proposed four lasewith a wide median to accommodate four additional
lanes on the inside in thetfwe. The current proposedapl calls for six lanes with

a graded area to accommodate two additional lanes on the outside, rather than the
inside, when needead the future. The additional jpervious surface for six lanes
versus four amounts to less than one teftbne percent of the affected drainage
area. The plan to widen to the outsidéhea than the inside is now a standard
practice by highway departments, aceogdto ALDOT. This method provides a
safer construction area for the workers th@struct the new lanes as well as the
traveling public. ALDOT also stated thabnstructing the six lanes now versus
four would decrease safety concernsidoth the traveling pule and construction
workers. Regardless, ALDOT provided theabpsis showing that based on current
traffic projections, six lanes are requiréor the Beltline. Tk Corps defers to
FHWA's determination that six lanesre appropriate for this project.”
(USACOE004839-40.)

“ALDOT noted that there is no increasgcading associatedith the additional
two lanes. The project has always beenviltith that is proposed. It has been their
plan from the beginning to grade foretimaximum eight lanes (four in each
direction); therefore, thewould not have to come badk the future to perform
additional clearing and grading activitiasdaextend culverts, which would require
re- exposing the soil to add the additiotetes. ALDOT says this is standard
practice with highway departments, dlear and grade for the maximum number
of lanes and not necessarily pave all tabat leave it grassed and ready to add a
lane in the future if needed. This wahey will not have tocome back to the
Corps to get another permit for atiwhal fill in waters of the U.S.
(USACOE004840.)
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Thus, COE considered angiptained why a two- or fodiane interstate “could not
be used,” (USACOEO00428; USACOE004821; AC3DE004839-40), rrd why, from its
perspective, a four-lane highway wouldtneecessarily be dess environmentally
damaging practicable alternagithan the final six-lane degsi (with the built-in potential
for expanding the road to eight lanesSACOE004829-30; USAGE004837). Plaintiff
has provided no evidence and no substardiggiment to the contrary. Accordingly,
Plaintiff has not demonstrated why, contreoyCOE'’s findings, a 2- or 4-lane highway is
either “practicable” or “less environmentaljamaging.” There is no clear error in
COE’s judgment.

Accordingly, Plaintiff has not met itselavy burden to demonstrate that COE’s §
404 analysis of alternatives was arbitrary or capricioBee Fund for Animals, In&5
F.3d at 544 (holding that plaintiffs failed ¢arry their burden to demonstrate that COE’s
practicable alternatives analysis was arbitrary or capricious).

B.3. Public Interest Analysis

In processing 8§ 404 permits, COE condwctpublic interest review.” 33 C.F.R. §
320.4(a). Public interest review requir€OE to evaluate “the probable impacts,
including cumulative impacts, of the proposettivity and its inteneld use on the public
interest,” and to balance “the benefits whieasonably may be expected to accrue from
the proposal . . . against itsasonably foreseeable detrimeh®3 C.F.R. § 320.4(a)(1).
Thus, while the “least environmentally daging practicable li@rnative” focuses on
impacts on the aquatic ecosystem, theblipuinterest review involves broader

considerations. Id. “The decision whether to authze a proposal, and if so, the
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conditions under which it will ballowed to occur, are . . . g@mined by the outcome of
this general balancing process” of the public interest revidw.

Plaintiff argues that COE’s public intstereview for the penit was inadequate
and skewed because, “[o]netfone hand, the Corps muste data and assumptions
associated with the entire 52-mile Beltlinejtstify the project’'s overall need and the
supposed benefits of the interstate,” bub]ri[the other hand, when it comes to analyzing
the Northern Beltline’s total direct, indirec@nd cumulative environmental impacts to
water resources, the Corps adotbis fiction that this 1.86-fe interstate is actually a
stand-alone project.” (Doc. # 164 at 53.) wéwer, Plaintiff has not provided a citation
to the record showing that &3 public interest analysiselied on the need for and
benefits of the entire NorthefBeltline as the justification fothe benefits and need for
the 1.86-mile sectioff. In fact, COE found that thegject had utility independent of the
rest of the Beltline, and therefore, with redptecthe direct effects of the project, COE
considered the direct impacts of th&@mile segment. (USACOE004819; USACOE
4857-59.) For example, COfoted that “[t]he project wdd provide a more efficient
and safe east/west conneatidbetween SR 75 and SR9 and provide increased
accessibility for emergency rempse vehicles” and that “[t]heroject would create new
jobs and businesses and provide a more effi@ast/west connectidbetween SR 75 and
SR 79, reducing travel times and allanecreased accessibility for emergency response

vehicles.” (USACOE4819.)

% The citation provided by Pliiff in its brief (Doc. #164 at 53 n. 43 (citing USACOE
4848-51)) is COE’s alternativeanalysis. COE’s public interest analysis is located at
USACOE004856 — 72.
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The language defining the focus of the puibhterest reviewimits that focus to

“the proposed activity,” “the proposed structarework,” and “the particular proposal.”
33 C.F.R. § 320.4(4f. Thus, the language of 33 § (RF:320.4(a) makes clear that the
public interest review is tbe conducted with respect to the proposal for which COE is
considering issuing a perfiit- in this case, the 1.86-mitead between SR 79 and SR
75. (SeeUSACOE004804 (defininthe “proposed work”))see als8B3 C.F.R. § 323.2(q)
(“The term individual permit means a Depaent of the Army authorization that is
issued following a case-by-case evaluatiora &fpecific project involving the proposed
discharge(s) in accordance with the procedofethis part and 3XFR part 325 and a

determination that the proposed dischargeithe public interst pursuant to 33 CFR

part 320.”). With respect to that activit€ OE did conduct a public interest analysis.

0 COE’s NEPA implementation proceduresjuize that, generally, the EA should be
combined in the same document as the § 404 pirikcest analysis, as was done in this case.
33 C.F.R. Pt. 325, App. B 1 7. Arguably, therefétiee extent of the entire project reviewable
by the Corps under its [§ 404] public interest reviewessentially the same as the extent of
review permitted under the NEPA [EA/FONSI] analysi/ater Works & Sewer Bd. of the City
of Birmingham v. U.S. Dep’t of Army, Corps of Eng®83 F. Supp. 1052, 1067 (N.D. Ala.
1997)aff'd without opinion sub nonWater Works v. U.S. Army Corps Enginedr82 F.3d 98
(11th Cir. 1998). In certain circumstances whe&404 permit is soughtrféa specificactivity .

. . which is merely one component of a largesject,” the scope of }hEA must “address the
impacts of the specific activity requiring a [8 4@8rmit and those portiortd the entire project
over which the district engineer has sufficiauntrol and responsibility to warrant Federal
review.” 33 C.F.R. Pt. 325, App. B. 7(b). In conjunction witlts argument that the EA and
FONSI violate NEPA, Plaintiff arges that, pursuant to 33 C.FIR. 325, App. B. § 7(b), the EA
and FONSI should have included an analysithefdirect, indirect, and cumulative impacts of
the entire Northern Beltline. Because Plaintifées that argument in conjunction with Count IV
alleging NEPA violations, but nah conjunction with its § 404 plib interest analysis claim,
that argument is addressed in Section Vic&Creduce unnecessarily duplicative analysis and
discussion.

1 Plaintiff's argument that the proposed aitfivas presented in the permit application
should not have been limited to the 1.86-mile highwetween SR 75 and SR 79 is discussed in
Section VI.A.
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(USACOEA4856 -72.) Even if, its public interest analysis, COE did consider that one of
the benefits accruing fromehproposed action would beetliacilitation of the Northern
Beltline project (although Plaiiff does not prowde a citation tothe record to
demonstrate that this was in fact the case)t tloes not mean th#te analysis of the
direct effects of the proposadtion is impermissibly skewedf. Hoosier Envtl. Council

v. U.S Army Corps of Eng’r&o. 1:11-CV-0202-LIJM-DML, 2012 WI3028014, at *12-

13 (S.D. IndJuly 24, 2012)aff'd, 722 F.3d 1053 (7th Cir. 28) (rejecting an argument
similar to Plaintiff's).

Moreover, simply because COE determitieat “[e]valuation of the [§] 404(b)(1)
Guidelines for remaining portiored the 50.01 mile road will be conducted at the time the
permit application is submitted for review(USACOE004853) this does not mean that
COE'’s public interest analysis failed tckéainto consideration the Northern Beltline’s
total direct, indirect, and cumulative enviroantal impacts to water resources. Although
33 C.F.R. 8 320.4(a) focusehe public interest inquirpn the proposed project, 33
C.F.R. 8§ 320.4(a) requires tH@a]ll factors which may be tevant to the proposal must
be considered including ¢h cumulative effects thereo” Consistent with this

requirement, COExpressly consideretthe Northern Beltline’sndirect and cumulative

“2 Similarly, NEPA provides that, to deterreinvhether an action “significantly” affects
the quality of the human environment, thereby ssitating the preparation of an EIS, an agency
may first prepare an EA, which must take clative effects into consideration. 40 C.F.R. §
1501.4(c). NEPA requires that an EA must take gawosideration “the environmental impacts of
the proposed action,” 40 C.F.R. § 1508.9(b),iclwhwould include cumulative impacts. 40
C.F.R. 8 1508.7. NEPA's requirements are dsed in Section VI.Cin conjunction with
Plaintiff's NEPA claims.
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effects in its public interest analysisCOE stated that, “[b]Jecause the 50.01 mile
[Northern Beltline] is a reamably foreseeable futuraction, [COE’s] scope for
cumulative and [indirect ] effestinclude[d]” not just the warsheds crossed by the 1.86-
mile section, but “all threavatersheds that the Beltlineowld cross: the Upper Black
Watrrior, Locust Fork, and Caba.” (USACOE004860.) Therefore, COE considered the
indirect and cumulative effects of the8@-mile section in conjunction with the
environmental effects of entire Beltline. SYCOE4859-72.) Withrespect to indirect
effects, COE “largely defer[red] to the aysib in the FHWA 2012 Re-evaluation” and
COE provided a discussion in the EA/8 4041lYFONSI document #t summarized that
analysis. “For the in-depth analysis” of indirect effe@©E referred readers “to Section
6.5 in the 2012 Re-evaluationyhich was “located in the pregt file and included in the
administrative record for this project(USACOE004860.)For cumulative effects, COE
also relied on and provided a summaryF6fWA'’s cumulative efécts analysis, noting
that “[tlhe full description othe cumulative effectanalysis is locateth Section 6.6 of
the Re-evaluation.” (USACOEQ04861.) EQilso requested and analyzed additional
information from ALDOT regamthg cumulative effects and independently performed its
own additional analysis of certain cumulatetects of the projecin conjunction with
the effects of the Northern Beltline. (USACOEO004827; USACOEQ004846-47;
USACOE4862-72.)

Thus, contrary to Plaintiff's argument, €Qlid not compromise its public interest
analysis by “adopt[ing] the ficin that the 1.86-mile interdais actually a standalone

project” or by ignoring the direct, indirect, and cumulative effects of the Northern
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Beltline as a whole. (Doc. # 164 at 53.)
B.4. Count Il - Conclusion

Accordingly, for the reasons stated tims memorandum opinion, and for the
reasons more fully expressed in Defendant€fgr Plaintiff has notarried its burden to
show that COE’s public intereand alternatives analysisolates § 404 of the CWA, and
Defendants are entitled to summary judgn@nCount Il of Plaintiff's complaint.
C. COUNT IV: NEPA

In Count IV,*® Plaintiff argues that COE*SEA/FONSI document violated NEPA
in two ways. First, Plaintiff claims th&OE improperly segmented its analysis of the
1.86-mile section to avoid reming a SEIS for the NortherBeltline. Second, Plaintiff
claims that COE failed to take a hard laldirect, indirect, and cumulative impacts.

C.1. Count IV: COE’s EA/FONSI Did Not “Segment” the Beltline In Violation of
CEQ or FHWA Regulations

NEPA prohibits the “segmentation” of @roject when it is done to mask the

overall significance of the project’'s impactsarticularly its cumulative impacts. 40

3 The purpose of the EA is to deténm whether an EIS is necessa§ee33 C.F.R. Pt.
325, App. B 1 7 (“The [EA] . . . shall conce with a FONSI (See 40 CFR 1508.13) or a
determination that an EIS is required. . . tHose cases where it is obvious an EIS is required,
an EA is not required.”). Thushe disposition of Counv of Plaintiff's , which challenges the
validity of COE’s EA analysis under NEPA, |alg controls the disposition of Count Ill, in
which Plaintiff alleges that COEhould have concluded that alSBEvas needed for the entire
Northern Beltline. Accordingly, the analysis of Count IV is presented before the analysis of
Count Ill.

4 Plaintiff asserts in # last paragraph of Count IV th@efendants” inthe § 404 action
violated NEPA by creating a deficient EA aRONSI. Defendants in the § 404 action include
not only COE and COE’s District Commandédmyt also ALDOT andALDOT’s Director.
However, all factual allegations @ount IV pertain to the alledeconduct of COE. Therefore, it
does not appear that Count IV is directed aDAIT or its Director. Moreover, for the reasons
stated in this Section and in Section V., Rii#fi has not demonstratetthat ALDOT violated
NEPA.
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C.F.R. § 1508.27(b)(7). Tdully evaluate whether a project has been improperly
segmented for purposes of evading a dbgh NEPA analysis, FHWA regulations
require that the project “connect logical termini,” “have indeeemditility,” and not
“restrict considerations of alternativesr fother reasonably foseeable transportation
improvements.” 23 G.R. 8§ 771.111(f).

ALDOT originally submitted arapplication for a 3.6-ite highway that extended
beyond SR79 and SR 75, but COE rejecteat filan because it did not have logical
termini and independent utility. (USACOEBED9.) ALDOT then revised its design so
that it would connect SR 7&8nd SR 79. (USACOEO004809.) COE concluded that, as
revised, the 1.86-mile project connects logteamini and has indepeadt utility even if
the remainder of the Beltlline is neveconstructed. (USACOE004808-09;
USACOE004819; USACOE@®24; USACOE0048375eeUSACOE USACOE004819
(“[R]egulations allow for the consideration permit applications foprojects that are
phased as long as they hawmelependent utility. This pregt begins and ends at two
major roads, SR 79 and SR 75, so it hasclgiermini. This project does not rely on
other phases because it @itwo roads. It is not ‘aad to nowhere.”)).

Plaintiff argues that the 1.86-mile sectimn“located at the top of the Northern
Beltline’s arc” and, therefore, “locks in sulstial portions of the route, particularly the
eastern section.” (Doc. # 164 at 49.) Hortation projects have to begin somewtigre.

The Northern Beltline is roughly half of allipsis; Plaintiff does not explain why the

> To paraphrase G.K. Chesterton on moralithjghways,] like art, consist[] of drawing
a line somewhere.”
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fact that, on a map, the 1.86-mile sectionoisated roughly at the “top” (northernmost
area) of the Beltline gives that section anytipatar controlling significance compared to
any other section of that half-ellipsis. Qfucse, either end of thEhased construction of
any nonterminal section of éhNorthern Beltline will, in b likelihood, establish two
connection points for the Beltline, but this does not mean that phased construction
impermissibly “restrict§] consideration of alternativder other reasonably foreseeable
transportation improvements” by “locking irthe rest of the Beltline’s route. If 23
C.F.R. 8 771.111(f)(3) necessarily requitSE’'s EA/FONSI to ecompass the entirety
of a larger project every time transportatiorgjes seek a § 404 permit for a road that
has independent utility and logicermini and that also happemo have ends that will
eventually connect to loér phases of a larger projectetthall interstatdighways would
have to be built and permittedl at once, or COE would brequired to perpetually issue
comprehensive EAs fdahe entire interstate projectamatime a new phase is built — a
result that is neither possibter what the law requiresCf. Hoosier Envtl. Council v.
U.S. Army Corps of Eng’f€ 722 F.3d 1053, 106(rth Cir. 2013) (“Tke Tier Il analysis
required sectioning in order tie manageable. . . . Theghway wasn’t going to be built

all at once. Construction wallstart at its southernmogbint and Clean Water Act

% Hoosier involved a challengéo the scope of COE’s § 4Qternatives analysis. In
Hoosier, the plaintiffs did not argue &l the interstate project was “sectioned in order to prevent
consideration of its total environmental harms” in violation of NEPAoosier, 722 F.3d at
1063. Neverthelessjoosieris cited here because its discossof the practicalities of tiering is
relevant to the point that COE is not legallguged and cannot reasonably be expected to issue
an EA/8 404 document that encompasses all phases entire interstate project in every
circumstance where a permit is sought for one phase of that pr6ee33 C.F.R. Pt. 325, App.

B 1 7. (“The EA should normally be combined with other required documents
(EA/404(b)(1)/SOF/FONSI)."
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permits would be granted or dediwhen the analysf the wetland effects of alternative
configurations was completed for each segment.”).

Aside from the fact that énNorthern Beltline wil eventually conect to the ends
of the 1.86-mile section, ¢hrecord does nosupport Plaintiff's argument that the
construction of the 1.86-milesstion will pose any meaningfaéstriction for considering
construction alternatives for the remaindethd Northern Beltline. COE independently
considered ALDOT’s analysis of the altative conceptual alignment routes for the
Northern Beltline, and COE’'sanalysis demonstrated thdhe currently preferred
alignment (which includes the 1.86-mile 8en) presents the &st environmentally
damaging practical alternay (USACOEQ004847-53.) Again, the precise alignment of
much of the remainder of the Beltline has get been determined, and environmental
and other public interest facs will be taken into consadation as selection of the
precise route and design of the remdar of the Beltline progress. Sde,
e.g,USACOEQ004837; USACOEO004844;USACOE000517-18; USACOEO000520;
USACOEO000522; USACOED0558;  USACOE000595; USACOE000000609;
USACOE000612.)

In ruling on Plaintiff's motion for prelinmary injunction, the court previously
determined that “the SR 79/75 projesatisfies NEPA regulations because it has
independent utility, logical terimi, and does not foreclosether alternatives for the
overall project.” (Doc. # 157 at 11). ditough consideratiorof Plaintiff's and
Defendants’ summary judgment argumentgarding segmentation of the 1.86-mile

section has not provided any basis for the tctu@lter its previougonclusions on the
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subject. Accordingly, for the reasons sthtin the January 172014 Memorandum
Opinion and Order (Doc. # 157 at 6-12)r fhe reasons stated in this memorandum
opinion, and for the reasons stated in Defertsf summary judgment briefs, Plaintiff has
not demonstrated that the EA/FONSlocument violated NEPA by improperly
segmenting the 1.86-mile roaddtween SR 75 and SR 79.

C.2. Count IV: COE’s EA/FONSI Did Not “Segment” the Beltline in Violation of
Its Own NEPA Implementation Procedures

On summary judgment, in addition tolyieg on 8 771.111(f)(3) to make a
traditional segmentation argument, Ptdinalso argues that COE’'s own NEPA
implementation procedures required COEctmnduct its EA analysis for the entire
Northern Beltline. Specifically, Plaintiff cise33 C.F.R. Pt. 325App. B 1 7(b), which
provides:

In some situations, a permpglicant may propose to conduct
a specific activity requiring a [§8 404] permite.§,
construction of a pier in a navigable water of the United
States) which is merely one raponent of a larger project
(e.g, construction of an olil rafery on an upland area). The
district engineer should esigsh the scope of the NEPA
document €.g, the EA or EIS) to address the impacts of the
specific activity requiring a [304] permit and those portions
of the entire project over wihcthe district engineer has
sufficient control and respesibility to warrant Federal
review.

Plaintiff also cites 33 C.F.R. Pt. 32Bpp. B 1 7(b)(2) and (3), which provide
guidelines for determiningvhen COE has sufficient émtrol and respnsibility for
portions of the project beyondethimits of Corps jurisdictionto argue that COE should

have concluded that it was required to conduct a NEPA review of the entire Northern
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Beltline.

Plaintiff's argument fails because, @&xplained in Section VI.B.3, COHid
consider the indirect and cumulative effestd¢he 1.86-mile seatin in conjunction with
the environmental effects of emtiBeltline. (USACOE4859-72.)

Moreover, Plaintiff's interpretation df 7 would prohit COE from ever limiting
its EA analysis of direct effects to one phasedstruction section @n interstate project
whenever the remainder of the interstate gubplso crosses wetlands and streams, even
if the phased section does ratherwise run afoul of ruleand regulations that prohibit
segmentation. (Doc. # 164 at 51.) Althougaintiff's interpretation of § 7(b) would
severely (if not completely) foreclose COEbility to conduct arEA and issue permits
for anything less than an entire interstate gubpll at once, Plaintiff has not offered any
relevant’ legal authority for its interpretation §f7(b) other than its own representation

of the meaning of the text of the paragraph fitsBlssentially, Plaintf interprets 1 7(b)’s

*"In support of its argument that COE’s implentation procedures require it to conduct
an EA for the entire NortherBeltline, Plaintiff citesSwain v. Brinegar542 F.2d 364, 368 (7th
Cir. 1976), in which the Seventh Circuit held thatEIS prepared by the lllinois Department of
Transportation and reviewed by FHWA violat8dEPA because it was confined to a 15-mile
segment of a 42-mile freeway that did not h&gical termini or independent utility, and that
foreclosed other reasonable alternatives. The porti@waincited by Plaintiff is not applicable
to Plaintiff's argument regarding COE’s NEPA ptamentation procedures because it relies on
regulations that are no longer current, becausi®es not address the proper scope of an EA
issued by COE in conjunction with a permit Bggtion for one phase afonstruction of an
interstate for which an EIS hasready been completed, and besmit was decided before the
existence of COE’s current NEPA implementatwacedures upon which Plaintiff relies. 49 FR
1387-01;seeWilliam L. Want,Law of Wetlands Regulatip88 6.24-25 (Westlaw 2015) (2015)
(noting that COE’s NEPA impmentation regulations were amended in 1988, and that “the
principal aspect of [the amendment] was to limit the scope of review in evaluating permit
applications”). Furthermor&waindoesnot prohibit segmentation of a project that has logical
termini and independent utilignd that does not foreclosther reasonable alternatives.
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reference to “the specific taty requiring a 8 404 permitto mean the specific 1.86-
mile project for which this perinis sought, and § 7(b)’s referee to “the larger project”
and “the entire project” to refer to the entierthern Beltline. Plaitiff also interprets
7(b)(2)’s reference to “the limits of Corpsrisdiction” as refeiing to the geographic
boundaries of the 1.86-mile section thatthe subject of the permit, and T 7(b)(2)’s
reference to “portions of the project beyadhe limits of Corps jurisdiction” as referring
to any larger project outside of the 1.86-nskction that may one day incorporate that
section.

COE addressed the scoping requirements of I 7(B) in the EA, and, on summary
judgment, all Defendants presented argumeagarding the applicability of | 7(b).
(USACOE004815-16; Doet 166 at 11-13, 32; Doc. # 16849-51.) COE's analysis of
1 7(b) is in direct conflict with Plaintiff'anterpretation of { 7(b). In the EA, COE
evaluated the requirements of f 7(b) and kated that the scope of NEPA analysis must
encompass not only “the footprint of theyuéated activity withinthe delineated water,”
l.e,, the specific portions of th&.86-mile project that involve regulated activities that
cross or directly affect the waters of tHaited States, but also “the entire property’,

all portions 1.86-mile project. (USACOE00481%.)rhus, under COE’s approach, { 7's

*8 The copy of the EA/FONSI document attachedPkaintiff's is not a final copy and it
differs materially from the final version withgpect to the section analyzing the scope of NEPA
considerations for the EA. (Doc. # 1 in ca$e. 2:13-cv-794 at 14 n.Doc. # 1-2 at 13-14;
USACOEQ004815-16.) COE’s NEPA aysis, even those portionsathdid not change between
the draft and the final version, was consist€@E’s determination that it was obligated to
perform the NEPA analysis not onlyith respect to the specific disarge and fill ativities that
required a permit, but also over those portiofisthe 1.86-mile section that did not cross
wetlands and streams.
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reference to “portions of the project beyahd Corps’ jurisdictia” means those upland
“portions” that are part of the specific “projéthat is the subject of the permit, but that
are not located within the jurisdictional limits of the waters of the United States.
COE’s interpretation of § 7(b) is notconsistent with the language of COE’s
regulations or the purpose of | 7(I9ee, e.9g.33 C.F.R. § 323.2 (“Téterm waters of the
United States and all other terms relatingthhe geographic scope of jurisdiction are
defined at 33 CFR part 328.”); 33F.R. § 328.4 (“The limitsf jurisdiction in non-tidal
waters: (1) In the absence of adjacent wel$a the jurisdiction extels to the ordinary
high water mark, or (2) When adjacent wetlaads present, the jwdiction extends . . .
to the limit of the adjacent wlands. (3) When the water tiie United States consists
only of wetlands the jurisdiction extends te timit of the wetland.”); 33 C.F.R. Pt. 325,
App. B 1 7(b)(2) (“The districengineer is considered kave control and responsibility
for portions of the project beyond the limit§ Corps jurisdictbn where the Federal
involvement is sufficient to tm an essentially private agti into a Federal action. These
are cases where the environr@nconsequences of the largproject are essentially
products of the Corps permit action.”); 33 ®FPt. 325, App. B {1 7(b)(1) (“In some
situations, a permit applicant may proposecémduct a specific activity requiring a [8
404] permit €.g, construction of a piein a navigable wateof the United States) which
is merely one component of a larger projexg( construction of awil refinery on an
upland ared.” (emphasis added)); 33 C.F.R. Pt532pp. B 1 7(b)(3) (discussing when
NEPA review shouldbe “extended tahe entire projectincluding portions outside

waters of the United States. if sufficient Federal cordl and responsibility over the
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entire project is determined to exist” anding that “[flor those regulated activities that
comprise merely a link in a transportation . . . project, the scope of analysis should
address the Federal actiore., the specific activity requiring a [8 404] permaind any
other portion of the project & is within the control oresponsibility ofthe Corps of
Engineers” (emphasis addedpnvironmental Quality, Procedles for Implementing the
National Environmental Policy Act(NEPA), 49 FR 1387-01explaining that, where a
utility line crosses waters ofehUnited States, the “specifictadty” requiring the permit
Is “the crossing itself,” and “the entire prajecs the entire length of the utility line);
William L. Want, Law of Wetlands Regulatip88§ 6:24-25 (Westlaw 2015) (explaining
that | 7 was introduced to limit COE’s previousbry broad scope @éview of an entire
project of which the regated dredge or fill site was merely a part).

Further, unlike Plaintiff's preferred integtation, COE’s interpretation avoids the
illogical effect of prohibiting tiering with respect to highway projects (which CEQ
regulations encourageee40 C.F.R. § 1502.20) and does not prevent COE from issuing
permits for individual, manageable phasd@smassive highway projects that do not
otherwise run afoul of other regulatiotisat prohibit segmentation and overly narrow

permit applications.

9 “Tiering refers to the covage of general matters in broader environmental impact
statements (such as national peog or policy statements) wigubsequent narrower statements
or environmental analyses (such as regional or basinwide program statements or ultimately site-
specific statements) incorporating by refereneeghlneral discussionsié concentrating solely
on the issues specific to the statement subseiguarepared.” 40 E.R. § 1508.28. “Agencies
areencouragedo tier their environmental impact satents to eliminate repetitive discussions
of the same issues and to focus on the acwmles ripe for desion at each level of
environmental review.” 40 €.R. § 1502.20 (emphasis added).
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Accordingly, the court finds that COEisterpretation of | 7(b) is persuasive,
reasonable, not clearly erronspand not inconsistent with the regulation. Moreover,
because Plaintiff has not proed any relevant legal authority to support its preferred
interpretation, which is contrary to that GOE’s interpretation, Plaintiff has not shown
that COE acted arbitrarily or capriciousily determining the proper scope of NEPA
review. SeeFla. Wildlife Fed’'n v. US. Army Corps of Eng’rs401 F. Supp. 2d 1298,
1311-12 (S.D. Fla. 200%)(“The Corps’ determination ahe appropriate scope of the
environmental review proes is entitled to deferenc8ee Or. Nat. Res. Counc#90
U.S. at 375-76;Robertson v. Methow Valley Citizens Coundi®0 U.S. 332, 359
(1989)."); see also Robertspd90 U.S. at 359 (upholding an agency’s interpretation of
its own regulation as “controlling” where thaterpretation was not “plainly erroneous or
inconsistent with the regulation”gierra Club, Inc. v. Leavit488 F.3d 904, 912 (11th
Cir. 2007) (“[Clourts must giveleference to an agency’'sasnable interpretation of its
own regulations.”).

C.3. Count IV: Hard Look Analysis

In Count 1V, Plaintiff claims that CORE’EA/FONSI “fail[ed] to properly examine
the direct, indirect, and cumuledi project impacts, either bgnoring them altogether or
by merely listing them with no analysis(Doc. # 1 in case No. 2:13-cv-794 at { 128.)

On summary judgment, Plaintiff puts forthveeal arguments to pport its contention

*% In Florida Wildlife, the court held that 7 did not allow COE to confine its EA to the
first phase of a project to build a research institakerida Wildlife is distinguishable on its facts
(seeDoc. # 168 at 55 (distinguishing the case)) and, perhaps for that reason, Plaintiff did not cite
Florida Wildlife in support of its 7 argument.
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that the EA failed to take a halabk at the project’s impacts.

First, Plaintiff argues that COE had &mcomplete picture” of the Northern
Beltline's direct, indirect, and cumulativenvironmental impast because COE used
“improper segmentation” to evaluate the 1lrle segment “as a standalone project.”
(Doc. # 164 at 49-50.) However, SectiofisC.1 and VI.C.2 eglain why COE did not
improperly limit its EA/FONSI angkis to the 1.86-mile project.

Second, Plaintiff argues that “much ofQE’s] EA is merelya listing of impacts
with no analysis whatsoever.{Doc. # 164 at 50.) Plaifitispecifically points to only
one particular portion of the EA/FONJUSACOEQ004862-68) as allegedly “listing
impacts with no analysis wisatever.” (Doc. # 164 at 5099.) The section of the EA
that spans the page numbers cited by Plaintiff consists of COE’s own independent
cumulative effects analysis, which addresske cumulative effects of the Northern

Beltline in combination with ¢ter COE-permitted projectsn each of the relevant

watersheds. The cideportion is concis&: but it does provide datnd brief explanations

1 So long as an EA/FONSI contains sufficient information and analysis to support
COE's decision whether to issue BIs or a FONSI, brevity ancbncision in the document are
not defects, but a required feaurBy law, an EA is aconcisé public document thatBriefly
provide[s] sufficient evidence and analysis fotedmining whether to prepare an environmental
impact statement or a finding of no signifitampact.” 40 C.F.R. § 1508.9(a)(1) (emphasis
added). It “include[sprief discussions of theeed for the proposal, . . . of the environmental
impacts of the proposed action adternatives, and a listing of age@s and persons consulted.”
40 C.F.R. 8§ 1508.9(b) (emphasis addesbe also33 C.F.R. § 230.10 (“An EA is brief
document which provides sufficient inforttan to the district commander on potential
environmental effects of the proposed action #nappropriate, its alternatives, for determining
whether to prepare an EIS or a FONSI . . . ilgvho special format is required, the EA should
include abrief discussion of the need for the proposeibacior appropriate alternatives if there
are unresolved conflicts concerning alternative udessailable resourcesf the environmental
impacts of the proposed action aaiternatives and a list of thegencies, interested groups and
the public consultedThe document is to be conciéer meaningful review and decision.”
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supporting COE’s conclusions diris not simply a “listing oimpacts with no analysis
whatsoever.” Plaintiff has not explaineshat “analysis” is lacking from COE'’s
discussion. Accordingly, Plaintiff has nafarried its burden to show that COE’s
independent cumulative effects an@ywas arbitrary or capriciousSee Motor Vehicle
Mfrs. Ass’n 463 U.S. at 43 (holding that an agengyequired to consider the relevant
data and articulate an explanation of itcacthat demonstrates rational connection
between the facts found and the choice made,“@eal clarity” is not required if the
basis of the agency’s decisi@an be reasonably discerne&)erra Club v. U.S. Army
Corps of Eng’'rs 295 F.3d 1209,223 (11th Cir. 2002) (“Absent evidence to the contrary,
we presume that an agenbgs acted in accordanweath its regulations.”). Cf. Pres.
Endangered Areas of ColsbHistory, Inc. v. US. Army Corps of Eng’rs87 F.3d 1242,
1248 (11th Cir. 1996) Rlthough the plaintiffs disagreeith the conclusiorof the Corps,
they can point tmothing that would make the Corps decision arbitrary and capricious.”).
Third, Plaintiff argues thaCOE “bases its FONSI in gaon past environmental
studies that are “either out date or themselves lacking pmobative analysis.” (Doc. #
164 at 50.) The only use tdut of date” information Plaitiff specifically mentions is

COE's reliance on the cost projections in #1997 FEIS. As explained in Section VI.B.2,

(emphasis added)). A FONSI‘is document by a Federal agermmefly presenting the reasons

why an action . . . will not have significant effect on the human environment and for which an
environmental impact statement therefore will not be prepared.” 40 C.F.R. § 1508.13 (emphasis
added);see als33 C.F.R. § 230.11 (“The FONSI will bebaef summarydocument as noted in

40 CFR 1508.13.” (emphasis added)). COE’s NERglementation procedas providehat the
combined EA/8 404(b)(1)/FONSI document “notimahould not exceed 15 pages,” 33 C.F.R.

Pt. 325, App. B T 7, although, inishcase, the document is Pages in length, excluding
appendixes.

118



COE did not act arbitrarily or capriciously in iise of the cost projections in 1997 FEIS.
Fourth, Plaintiff argues th&OE cannot rely on the 20Re-evaluation because it
is a “flawed document.” (Doét 170 at 12.) However, foréhreasons stated in Part V.,
Plaintiff has not demonstrated that 2@12 Re-evaluation & “flawed document.”
Thus, Plaintiff has not shown that COEldd to take a hardook at direct,
indirect, and cumulative impacts oktlproject in issuing the EA/FONSI.

D. Count Ill: COE’s Decision Not to Prepare a SEIS For the Entire Northern
Beltline

In Count Ill of the comiaint in the § 404 actionPlaintiff alleges that COE
violated NEPA by failing to independentlytdemine that a SEIS was necessary for the
entire Northern Beltline€? In its summary jdgment motion and initisupporting brief,
Plaintiff does not discuss this claim agai@DE. In its summaryudgment response
brief, Plaintiff argues thasomebodyshould have determinedatha SEIS for the whole
Northern Beltline was neededand that COE should have concluded that a
comprehensive SEIS waneeded for all the same reasons that the Highway Defendants
should have come to that conclusion. Heere as explained in Section VI.C., Plaintiff
failed to demonstrate that NEPA obligdt the Highway Defendants to create a
comprehensive SEIS for thentire Northern Beltline; therefore, Plaintiff has not
demonstrated that, if COE had independeatigessed the issue, COE would have been

obligated to require a comprehensive SEIGthe entire Northern Beltline. Therefore,

>2 Also in Count IIl, Plaintiff asserts th&OE’s decision not to conduct a SEIS for the
entire Northern Beltline was the product of imper segmentation. COE is entitled to summary
judgment on that issue because, for the reastated in Sections V.1.C.1 and .2, COE did not
improperly segment the Beltline.
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COE is entitled to summary judgment on Count Ill.

Alternatively, summary judgent should be granted ddount Il for the reasons
given by Defendants, wehdo address Count Il in theirmmary judgment briefs. (Doc.
# 166 at 25-31; Doc. # 168 40.) Defendants argueathCOE is entitled to summary
judgment on Plaintiff's claim because FHWA,ths lead federal agency on the Northern
Beltline Project, was responsible for prepgrithe FEIS and ensuring its continuing
validity, and COE properly deferred to FHWA'’s determination that no SEIS was needed
for the entire Northern Beltline.

In response to Defendants’ summary juéginarguments, Plaintiff argues that
COE acted arbitrarily and capriciously indaways when it relied on FHWA's decision
not to supplement the EIS foretlentire Northern Beltline. (Do¢ 170 at 12-13.) First,
Plaintiff argues that FHWA'’s decision not sapplement the EIS was wrong because the
FEIS is outdated and becausdid not include an analysef the indirect and cumulative
effects of the Beltline. (Doc# 170 at 12-13.) See33 C.F.R. § 23Q@1 (“[COE] will
normally adopt another Federal agency’s EI® @mnsider it to be adequate unless [COE]
finds substantial doubt as to technical ppocedural adequacy amission of factors
important to the Corps decision.”). However, for the reasons stated in Section V.,
Plaintiff has not shown th&HWA'’s decision not to suppteent the FEIS was arbitrary
or capricious.

Second, Plaintiff arguesah COE could not have retleon FHWA's conclusion in
the 2012 Re-evaluation that no SEIS was eddibcause because the Re-evaluation itself

was a “flawed document” a@nbecause, in any evenEOE was not a cooperating
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agency?® in the preparation of the Re-evaluation. (Doc. # 170 at 12.)

For the reasons stated in Section V., iRifiihas not demonstrated that the Re-
evaluation was a “flawed document.” FurthPlaintiff does not cite any authority to
support its contention that COE was requitedserve as a coodmg agency in the
preparation of the 2012 Re-evaluation in oridedefer to FHWA’ddecision that no SEIS
was needed for the entire Northern Beltline. It appdlaat Plaintiff is conflating the
issue of whether COE was allowed to defeFkdVA’s conclusion abut the necessity of
a SEIS for the Northern Bkne with Defendants’ (sepate) argument that COE was

allowed to “tier” to the 1997 FEIS. “Tierng” allows a cooperating agency to adopt an

>3 In fact, COE was asked to cooperatetiom Re-evaluation, although ALDOT did not
coordinate with COE outside diie permitting process. (USAOE004818.) Plaintiff does not
explain what “cooperation” COE ought to haywovided in the 2012 Re-evaluation.
Cooperating agencies normally assist lead egenwith information concerning which the
cooperating agency has specigpertise. 40 C.F.R. § 1501.6(c)(3ge alsi3 C.F.R. Pt. 325,
App. B 1 8(c) (“If another agency is the lead ageas set forth by the CEQ regulations . . . , the
district engineer will coordiate with that agency as @operating agency under 40 CFR
1501.6(b) and 1508.5 to insure that agency’sltieguElIS may be adopted by the Corps for
purposes of exercising its regulatory authoriys a cooperating agency the Corps will be
responsible to the lead agency for providing environmemnfiaimation which idirectly related
to the regulatory matter involved and which is reqlii@ the preparation of an EIS.”). There is
no evidence that the project designs were suffilyieadvanced for COE’s expertise to be useful
in evaluating the necessity of a SEIS for the entire Northern Beltliseee YSACOE4844
(“Regarding working with ALDOT on the potentiaidirect effects for thentire project, if and
when the future phases progress (it is reasoriatdssume they will), the Corps will work with
ALDOT at the time the project is submitted dssess avoidance and minimization of impacts.
ALDOT has a general idea of the footprintr fthe remainder of the Beltline, but final
engineering is not complete and the ground waters adhe US determinations have not been
conducted. This is because the funding is notlava to get this famlong in the planning
stages. They have a general idea of the direct impacts, but until they get to the stage where they
have the funding for in-depth studies, this tyeroject planning canndie conducted at this
time. The Corps will work witALDOT when the appropriate time comes.”). Thus, Plaintiff has
not demonstrated that COE failed in any ofrésponsibilities as “cooperating agency” in the
2012 Re-evaluation to ensure tlia¢ 1997 FEIS was still valid.
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EIS of a lead agency,and, in the EA/FONSI, COE statéluht, as a co@yating agency
in the 1997 FIES, it was “adoptjiithe FEIS. (USACOE00480¢

A Re-evaluation, however, is not an&land, in the EA/FONSI, COE did not
purport to “tier” to that document, and itddnot purport to “adoptthe Re-evaluation on

the same grounds or under the samgalleauthority that it adopted the EIS.

> 40 C.F.R. § 1502.20 (“Agencies are encoathdp tier their environmental impact
statements to eliminate repetitive discussions @fséme issues and to focus on the actual issues
ripe for decision at each level of environrtarreview.”); 23 U.S.C. § 101(b)(4) (“Congress
declares that it is in the national interestexpedite the deliverpf surface transportation
projects by substantially reducinige average length of the eramimental review process. . . .
Accordingly, it is the policy of the United Statésat . . . the [Department of Transportation]
Secretary shall have the lead role among Fédeyencies in carrying out the environmental
review process for surface transportation projectSigrra Club v. U.SArmy Corps of Eng'’rs
295 F.3d 1209, 1215, 1223 (11th Cir. 2002) (“Ageneaies not required to duplicate the work
done by another federal agency which also joasdiction over a pr@ct. NEPA regulations
encourage agencies to coordinate on such effégsearly as possible, a lead agency should be
designated. Other involved agencies are dasggh‘cooperating agencies.” 40 C.F.R. § 1501.6.
A lead agency, who ultimatelyggis the EIS, is responsible fensuring the involvement of all
other agencies involved andpervising the EIS preparatiof0 C.F.R. 88 1501.5(a), 1501.6(a). .

. Cooperating agencies are permitted to adoIS signed by the lead agency, provided they
undertake ‘an independent review of the statemand determine that their ‘comments and
suggestions have been satisfied.” 40 C.F.R5@6.3(c). . . . . The Cospacted as a cooperating
agency in the development of the 1994 EIS . In such a ituation, the Corg' regulations
require the district engineer twordinate with a lead agency ‘tosure that agency’s resulting
EIS may be adopted by the Corps for purposesxefcising its regulatorguthority.” 33 C.F.R.

Pt. 325, App. B 1 8(c). . . . In addition, NEPA regjidns require an agency to undertake an
independent review of a lead agency’s EIS ke#mopting it. 40 C.F.R. 8 1506.3(c). If the Corps
undertook no independent consideration of the [EIS], it would be in violation of both NEPA and
its own regulationsSee40 C.F.R. § 1506.3; 33 C.F.R. B25, App. B 1 8(c). However, it is
apparent from the administrative record that the Corps amply fulfilled its independent review
duty. Moreover, we presume that the Corps dadpwith all regulatory requirements; Sierra
Club has adduced no evidento the contrary.”).

In addition to specifically providing for i&ring” an EA to a previous EIS, CEQ
regulations also more generally provider fthe adoption of “appropriate environmental
documents” (which, by definition, include EISs, EAZNSIs, and notices of intent) that have
been prepared by other agenci€&eeD’Agnillo v. U.S. Dept of Hous. & Urban Dey 965 F.

Supp. 535 (S.D.N.Y. 1997) (discusg relevant regulationsyee alsat0 C.F.R. § 1506.4 (“Any
environmental document in compliance with NEPA may be combined with any other agency
document to reduce dupliea and paperwork.”).
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(USACOEO004804; USAOE004818; USACOE4860-62.) Instead, COE “made [the
2012 Re-evaluation] a part of [its] adminisiva record and [the Revaluation] serve[d]

as a source of some data related tb& Northern Beltline.” (USACOE004804;
USACOEO004818; USACOE4860-62.) In tBA/FONSI, COE considered the data from
the Re-evaluation along with other data @sdwn independent analysis and conducted
an independent NEPA evaluati that focused on whethan EIS was needed for the
1.86-mile section. (USACOEO004804; AGOE4860-72; USACOE004876.) COE also
“assessed additional items not considerednduthe EIS and Re-evaluation process to
satisfy Corps regulations.” (USACOEO®B USACOEO004862-72.) The regulations
do not prohibit COE from relpg on data from the Re-evaluation so long as COE

conducted its own independeassessment of the datand Plaintiff does not argue that

> 33 C.F.R. Pt. 325, App. B  (3The district engineer may require the applicant to
furnish appropriate information that the distréctgineer considers necesséor the preparation
of an Environmental Assessment (EA) Bnvironmental Impact Statement (EIS).Hiposier
Envtl. Council v. U.S. Army Corps of Eng'f&22 F.3d 1053, 1061 (7th Cir. 2013) (“Although
the Corps has an independergp@ansibility to enforce the Cleaiater Act and so cannot just
rubberstamp another agency’s assurances aungepracticability and environmental harm, it
isn’t required to reinvent therheel. If another agency has contiuta responsible analysis the
Corps can rely on it in making its own decisiddter all, it is permitted to rely (though not
uncritically) on submissions byrivate permit applicants andn consultants . . . and it
necessarily relies heavily on them—so why not on federal agencies that have relevant
responsibilities and experience?ge alsd-riends of the Earth v. Hint800 F.2d 822, 834 (9th
Cir. 1986) (“The Corps’ regulations do not reguithe Corps to und@ke an independent
investigation or to gather its ownfammation upon which to base an EA.Save the Bay, Inc. v.
U.S. Corps of Eng'rs610 F.2d 322, 325 (5th Cir. 1980) ({f[lis clear that the Corps had
testimony, evidence and comments from individuand governmental agencies which could
lead it to reasonably conclude that an EIS would not be necessary. The Corps received and
reviewed comments from sevegavernmental agencies as wadl from quasi-governmental and
business organizations. . . . We cannot agree that consulting with these agencies was
improper. [NEPA] requires that federal agencies consult with other agencies whose area of
expertise is superior toeir own.” (footnote omitted)).Cf. 40 C.F.R. § 1506.5(a) (“If an agency
requires an applicant to submit environmentdbrimation for possible use by the agency in
preparing an environmental impact statemergntthe agency shouldssist the applicant by
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they do.

In addition to relying on # Re-evaluation as a source of data, COE also stated
repeatedly throughout ¢hEA that it deferred to FHWA'sattision, as the lead agency for
the Northern Beltline Project, thaho SEIS was needed (USACOE004804;
USACOE004818-20; USACOE@821; USACOE004829-30; USACOE004834.) Taken
in context, however, these statements rbfesefer to COE’s deference to FHWA's
administrative decision regangy whether a SEIS was needit the entire Northern
Beltline. More specifically, COE deferred to ®¥A’s decision that no SEIS was needed
for the entire eastern portiasf the Beltline and also defed to FHWA's decision to
reserve for future consideian whether a SEIS will béssued “on just the western
section and not the entire route SeeUSACOE004819-20.)

However, COE did not defer to or adopeth012 Re-evaluatiowith respect to
whether an EIS (or SEIS) wasetd for the 1.86-mile sectidimat was the subject of the
permit. See, e.g. USACOE004818; USACOEO0028; USACOE004876 (“Having
reviewed the information provided by thepdicant and all interested parties and an
assessment of the environmental impact©HECinds] that thispermit action will not
have a significant impact on the qualitf the human environment. Therefore, an

Environmental Impact Statemeuntll not be required.”). COE gpained in the EA that it

outlining the types of information required. The agency shall independently evaluate the
information submitted and shall be responsible ifsraccuracy. . . . It is the intent of this
paragraph that acceptable work not be redbuoethat it be verified by the agency.”)
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was not responsible for determining wheth&ES was needed for the entire route, but
COE maintained that its obligation was determine whether the significance of the
impacts of the 1.86-mile s&on required an EIS.Sge, e.g. USACOEO004817-21;
USACOEO004876.) As explained Section VI.C., Plaintiffhas not demonstrated that
COE'’s decision to focus its NEPA analysistbe necessity of agIS for the 1.86-mile
section was arbitrary or capricious.

Accordingly, regardless of COE’s statosactual participation as a “cooperating
agency” in the 2012 Revaluation, Plaintiff has failetb demonstrate that COE acted
arbitrarily or capriciously in declinlp to second-guess FHWA's lead-agency
determination regarding whether a SEIS wasded for the entifdorthern Beltline. Cf.
Sierra Club v. U.S. Army Corps of Eng’'r895 F.3d 1209, 1222 (11th Cir. 2002)
(“[Plaintiff] makes three additional claims vah are essentially @flenges to decisions
by other agencies. [Plaintiff] bears a difficburden in proving the Corps was arbitrary
and capricious in relying othese decisions, which weretieely within those agencies’
areas of expertise.”).

For the reasons stated in this memotandpinion, the January 17, 2014 Order,
and Defendants’ briefs, Plaintiffas not demonstrated that CORiled to follow proper

procedures or acted arbitrarily and capricigusl declining to consider whether a SEIS

*° plaintiff asserts in the laparagraph of Count IIl th4Defendants” in the § 404 action
violated NEPA. Defendants in the 8§ 404 awtiinclude not only COEnd COE’s District
Commander, but also ALDOT dnALDOT’s Director. However, all factual allegations in
Count Ill pertain to the alleged conduct of COEnerefore, it does not appear that Count Ill is
directed at ALDOT or its Direot. Moreover, for the reasonsasgd in this Section and in
Section V., Plaintiff has not deonstrated that ALDOT violateMNEPA by not preparing a SEIS
for the entire Northern Beltline.
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was required for the entire Northern Beltline. Defendants are entitled to summary
judgment on Count Il of the ooplaint in the § 404 action.
E. The § 404 Action: Conclusion
Accordingly, Defendants arentitled to summary judgment on all claims asserted
in the complaint in the 8§ 40dction, and Plaintiff's motion for summary judgment on the
claims in that complains due to be denied.
VIl. CONCLUSION
Finally, for the reasons stated in tihh&emorandum Opinie and Order, in the
January 17, 2014 Memorandum Opiniamd&Order (Doc. # 157)and in Defendants’
summary judgment briefs, it is ORDERED:
1. that Plaintiff's motion for summaiudgment (Doc. # 163) is DENIED;
2. that the motion for summary judgment (Doc. # 165) filed by ALDOT and ALDOT
Director, John R. Cooper, is GRANTED;
3. that the motion for summary judgmt (Doc. # 167) filed by FHWA, Mark
Bartlett, COE, and Colah J. Chytka is GRANTED;
4, that judgment is granted irviar of Defendants on all claims; and
5. that these consolidated cases DISMISSED with prejudice.
A separate final judgment will be entered.
DONE this 19th day of January, 2016.

/s/ WKeith Watkins
CHIEFUNITED STATESDISTRICT JUDGE
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