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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION
DORISMCCALL,
Plaintiff,

V. CIVIL ACTION NO.:2:12cv641-WC

N N N N N N

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

Defendant. ;
MEMORANDUM OPINION

l. INTRODUCTION

Plaintiff, Doris McCall, applied for supgmental security income (“SSI”) and
disability insurance benefit§“DIB”). Her application was denied at the initial
administrative level. Plaintiff then geested and received hearing before an
Administrative Law Judge (“ALJ”). Followinthe hearing, the ALksued a decision in
which he found Plaintiff not disabled at atime through the date of the decision. The
Appeals Council rejected Plaintiff's request feview of the ALJ'ecision. The ALJ’s
decision consequently became the final siea of the Commissionef Social Security
(“Commissioner”): See Chester v. Bowero2 F.2d 129, 131 (11th Cir. 1986). The case

is now before the court for review under 45\C. § 405(g). Pursoato 28 U.S.C. §

! Pursuant to the Social Security IndependencePaagram Improvements Act of 1994, Pub. L. No. 103-
296, 108 Stat. 1464, the functions of the Secretary of Health and Human Services with respect to Social
Security matters were transferred to the Commissioner of Social Security.
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636(c), both parties have consented to thedaot of all proceedingand entry of a final
judgment by the undersigned United Statdagistrate Judge. Pl.’s Consent to
Jurisdiction (Doc. 7); Def.’s Consent to &dfiction (Doc. 8). Based on the court’s
review of the record and the briefs oktparties, the court REMANDS the decision of
the Commissioner.
I. STANDARD OF REVIEW

Under 42 U.S.C. 823(d)(1)(A), a person is entitldd disability benefits when
the person is unable to

engage in any substantial gainfattivity by reason of any medically
determinable physical or mental pairment which can be expected to
result in death or which has lasted can be expected to last for a
continuous period of not less than 12 months.

42 U.S.C. § 423(d)(1)(A).
To make this determination, the i@missioner employs a five-step, sequential
evaluation processSee20 C.F.R. §§ 404.7%), 416.920 (2011).

(1) Is the person presently unemployed?

(2) Is the person’s impairment severe?

(3) Does the person’s impairment meetqual one of the specific
impairments set forth in 20 C.F.R. Pt44&ubpt. P, App. 1[2he Listing of
Impairments]

(4) Is the person unable to perfohis or her former occupation?

(5) Is the person unable to perfoamy other work within the economy?
An affirmative answer tany of the above questioteads either to the next
guestion, or, on steps three and fiveatbnding of disability. A negative

2 A “physical or mental impairment” is one réting from anatomical, physiological, or psychological
abnormalities which are demonstrable by medicallyceptable clinical and laboratory diagnostic
techniques.
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answer to any question, other than die@e, leads to a determination of
“not disabled.”

McDaniel v. Bowen800 F.2d 1026, 103@ 1th Cir. 1986}.

The burden of proof rests @nclaimant through Step 45ee Phillips v. Barnhart
357 F.3d 1232, 1237-39 (11th Cir. 200 A claimant establishesmima faciecase of
qualifying disability once thelpave carried the burden ofgaf from Step 1 through Step
4. At Step 5, the burden shifts to t@emmissioner, who must then show there are a
significant number of jobs in the natidreeconomy the claimant can perfornd.

To perform the fourth and fifth stepthe ALJ must determine the claimant’s
Residual Functional Capacity (RFC). at 1238-39. RFC is whalhe claimant is still
able to do despite his impairments andbesed on all relevant medical and other
evidence. Id. It also can contain both exential and nonexerti@l limitations. Id. at
1242-43. At the fifth stephe ALJ considers the claimant's RFC, age, education, and
work experience to determiné there are jobs availablin the national economy the
claimant can perform.id. at 1239. To do this, thaLJ can either use the Medical
Vocational Guidelingés(grids) or call a vocational expert (VE. at 1239-40.

The grids allow the All to consider factors such as age, confinement to sedentary

or light work, inability to speak English, educationdkficiencies, and lack of job

® McDaniel v. Bowen800 F.2d 1026 (11th Cir. 1986), is a supplemental security income case (SSI). The
same sequence applies to disability insurance benefits. Cases arising undlear€idgpropriately cited
as authority in Title XVI casesSee, e.gWare v. Schweike651 F.2d 408 (5th Cir. 1981).

* See20 C.F.R. pt. 404 subpt. P, app. 2.



experience. Each factor camé@pendently limit the number @bs realistically available
to an individual. Phillips, 357 F.3d at 1240. Combinaiis of these factors yield a
statutorily-required finding of “Dsbled” or “Not Disabled.”ld.

The court’s review of the Commissionedscision is a limited one. This Court
must find the Commissioner’'s decision corsthe if it is supported by substantial
evidence. 42 U.S.C. § 405(¢raham v. Apfel129 F.3d 1420, 142@.1th Cir. 1997).
“Substantial evidence isore than a scintillahut less than a prepondace. It is such
relevant evidence as a reasonable persowldvaccept as adequate to support a
conclusion.” Richardson v. Peralest02 U.S. 389401 (1971);see also Crawford v.
Comm’r of Soc. Sec363 F.3d 11551158 (11th Cir. 2004f“Even if the evidence
preponderates against the Corssioner’s findings, [a reviewingpurt] must affirm if the
decision reached is supporteddnpbstantial evidence.”). Beviewing court may not look
only to those parts of the recdowhich support the decision tife ALJ, but instead must
view the record in its enety and take account of eeidce which detracts from the

evidence relied on by the ALHillsman v. Bowen804 F.2d 1179 (11th Cir. 1986).

[The court must] . . . sctmize the record in itentirety to determine the
reasonableness of the [Commissioner’s] . . . factual findings. ... No
similar presumption of validity attaeb to the [Commissioner’s] . . . legal

conclusions, including determination thfe proper standards to be applied
in evaluating claims.

Walker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).



lll.  ADMINISTRATIVE PROCEEDINGS
Plaintiff was fifty years old at the timef the hearing beforéhe ALJ and had a
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limited education. Tr. 34. &ntiff's past relevant workvas as a “packer,” “cook,” and
“lanitor.” 1d. Following the administrative hearingnd employing the five-step process,
the ALJ found Plaintiff “has not engagedsnbstantial gainful activity since November
14, 2008, the alleged onset datéStep 1) Tr. 27. At Step, the ALJ found that Plaintiff
suffers from the following severenpairments: “degenerative disc disease; history of
asthma; osteoarthritis; and history of gdmhrenia with no auent treatment or
symptoms.” Id. The ALJ then found that Plaintiff “does not have an impairment or
combination of impairments that meets medically equals one of the listed
impairments.” (Step 3) Tr. 28. Next,ethALJ found that Plaiiff has the RFC to
perform light work, but she could only havecasional contact with the general public
Tr. 29. The ALJ then concluded that Ptdim‘is unable to perform any past relevant
work.” (Step 4) Tr. 34. At Step 5, the Alfound that, “[clonsideng the claimant’s age,
education, work experiencand residual functional capagcityand after consulting with
the VE, “there are jobs that exist in sigogént numbers in the tianal economy that the
claimant can perform.”ld. The ALJ identifiedthe following occupations as examples:
“gate tender,” “production inspector,” and “shprtesser.” Tr. 24. Accordingly, the ALJ

determined that Plaintiff ‘4 not been under a disabilitgs defined in the Social

Security Act, from Novembet4, 2008, through the date tbie decision.” Tr. 35.



IV. PLAINTIFF'S CLAIMS

Plaintiff presents two issues for thisut's consideration in review of the ALJ’'s
decision: (1) whether “[tthe Commissionedgcision should be reversed because the
ALJ failed to apply the propelegal standards in addressing [Plaintiff's] subjective
complaints of debilitating pa’; and (2) whether the @omissioner properly evaluated
Plaintiff's deficiencies in intellectual functiomg. Pl.’s Br. (Doc. 12) at 5. Because the
ALJ committed reversible error with regamlo issue two, which requires a remand for
additional consideration, the court will decline to review issue one.
V. DISCUSSION

At the center of the secomssue presented by Plaintiff the opiniorrendered by
Dr. King in 1991, wherein hdiagnosed Plaintiff with “sakhophrenia, undifferentiated,
chronic and severe mental retardationrSeeTr. 30. In his opinion, the ALJ makes
mention of the diagnosis, but nothing more.fdat not only doethe ALJ make only one
passing mention of the diagnosis, he makes nihdu references to mental retardation.
While the ALJ does disss the examination dtlaintiff by a consultative examiner, an
osteopathic physician, the exia@r diagnosed Plaintiff witlschizophrenia by report, but
performed no intelligence t@sg. Another consultativeohysician opined there was
insufficient evidence tadetermine mental impairmemnd the opinions of two other
consultative physicians, both whom were rejected by the AL were that Plaintiff had

no medically determinable impairments. Tr. 31.



Plaintiff argues that it was error for tid.J to fail to discuss or consider the
severe mental retardation and whether it metiae 12.05(B) of the Listings. Pl.’s Br.
(Doc. 12) at 12. The Commissioner concedes that the ALJ “adkdged Plaintiff's
1991 1Q score and that she had been ssesk with severe mental retardation” and
“acknowledged that Plaintiff llkanother severe impairment.” Def.’s Br. (Doc. 15) at 8-
9. The Commissioner then invites the court“ttfer that the ALJ, in finding that
Plaintiff's impairments did notmeet the requirements ofeth.istings, concluded that
Plaintiff had a valid 1Q score that met theueements of sectiori2.05B and 12.05C of
the Listings, and another impairment thatt e requirements afection 12.05C of the
Listings.” Id. at 9. The Commissioner further ites the court to ssume then, that
because the ALJ did not makesthinding that Plaintiff me # Listing, it must be because
the ALJ found that Plaintiff had not satisfied the introductory pardégofd2.05. Thus,
in order to affirm the ALJ’s decision, thewr® must assume (1) the ALJ did undertake an
analysis of Plaintiff's mental impairmentsxder Listing 12.05; (2the ALJ found that
Plaintiff had a valid 1Q that met the listingsind that (3) the reason the ALJ did not
award benefits was based on his finding tRintiff was unable to show deficits in
adaptive functioning manifested prior toea@2. Then, after making all of those

assumptions, the court is tovirew the ALJ’s supposed findings for substantial evidence.

> The importance of this finding cannot be overstatedreflit is “critical that an ALJ specifically address
and resolve the validity of an 1.Q. score; if the IsQore is valid and meets or equals the criteria of a
listed impairment, the ALJ can go no furthefhomas v. Barnhar2004 WL 3366150, *2 (11th Cir.
2004).
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The court will decline the Commissionerisvitation. Instead, the court finds it
appropriate to remand the cdssck to the Commission forfall and reviewable decision
which explains why, after finding that f&ntiff had a valid 1Q score that met the
requirements of sections 12.08Bd 12.05C of the Listingand another impairment that
met the requirements of section 12.05C ofltistings,” Plaintiff dd not meet a Listing.
VI. CONCLUSION

The court has carefully and independenglyiewed the record and concludes that,
for the reasons given above, the derisbf the Commissioner is AFFIRMED. A
separate judgment will issue.

Done this 20tlday of December, 2013.

/s/WallaceCapel,Jr.

WALLACE CAPEL,JR.
UNITEDSTATESMAGISTRATE JUDGE



