Bing v. Colvin (CONSENT) Doc. 15

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

WHITNEY L. BING,
Plaintiff,

V. CIVIL ACTION NO.:2:12cv978-WC

— N N N

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

Defendant. ;
MEMORANDUM OPINION

l. INTRODUCTION

Plaintiff, Whitney L. Bing applied for disability isurance benefits, but her
application was denied at the initial administrative level. As a result, Plaintiff requested
and received a hearing before an Admmaiste Law Judge (“ALJ”). Following the
hearing, the ALJ issued a dsicin in which she found Plaiffti'not disabled” at any time
through the date of the de@si Plaintiff then sought véew from the Appeals Council,
but that request was rejected. The ALJ'sisien consequently became the final decision
of the Commissioner of Social Security (“Commissionér$ee Chester v. Bowen92
F.2d 129, 131 (11th Cir. 1986).

The case is now before theucbfor review under 42 U.6. 8§ 405(g). Pursuant to

! Pursuant to the Social Security IndependencePaagram Improvements Act of 1994, Pub. L. No. 103-
296, 108 Stat. 1464, the functions of the Secretary of Health and Human Services with respect to Social
Security matters were transferred to the Commissioner of Social Security.
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28 U.S.C. 8 636(c), both gaes have consented to the conduct of all proceedings and
entry of a final judgment by the undersigndited States Magistrate Judge. Pl.’s
Consent to Jurisdiction (Doc. 8); Def.’s Censto Jurisdiction (Doc. 9). Based on the
court’s review of the record and the briefdlué parties, the court AFFIRMS the decision
of the Commissioner.
I. STANDARD OF REVIEW

Under 42 U.S.C. 823(d)(1)(A), a person is entitldd disability benefits when
the person is unable to

engage in any substantial gainfattivity by reason of any medically
determinable physical or mental pairment which can be expected to
result in death or which has lasted can be expected to last for a
continuous period of not less than 12 months.

42 U.S.C. § 423(d)(1)(A).
To make this determination, the i@missioner employs a five-step, sequential
evaluation processSee20 C.F.R. §§ 404.7%), 416.920 (2011).

(1) Is the person presently unemployed?

(2) Is the person’s impairment severe?

(3) Does the person’s impairment meetqual one of the specific
impairments set forth in 20 C.F.R. Pt44@&ubpt. P, App. 1 [the Listing of
Impairments]?

(4) Is the person unable to perfohis or her former occupation?

(5) Is the person unable to perfoamy other work within the economy?
An affirmative answer tany of the above questioteads either to the next
guestion, or, on steps three and fiveatbnding of disability. A negative

2 A “physical or mental impairment” is one réting from anatomical, physiological, or psychological
abnormalities that are demonstrable by medicallyceptable clinical and laboratory diagnostic
techniques.
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answer to any question, other than die@e, leads to a determination of
“not disabled.”

McDaniel v. Bowen800 F.2d 1026, 103@ 1th Cir. 1986}.

The burden of proof rests @nclaimant through Step 45ee Phillips v. Barnhart
357 F.3d 1232, 1237-39 (11th Cir. 200 A claimant establishesmima faciecase of
qualifying disability once thelpave carried the burden ofgaf from Step 1 through Step
4. At Step 5, the burden shifts to t@emmissioner, who must then show there are a
significant number of jobs in the natidreeconomy the claimant can perfornd.

To perform the fourth and fifth stepthe ALJ must determine the claimant’s
Residual Functional Capacity (RFC). at 1238-39. RFC is whalhe claimant is still
able to do despite his impairments andbesed on all relevant medical and other
evidence. Id. It also can contain both exential and nonexerti@l limitations. Id. at
1242-43. At the fifth stephe ALJ considers the claimant®FC, age, education, and
work experience to determiné there are jobs availablin the national economy the
claimant can perform.id. at 1239. To do this, thaLJ can either use the Medical
Vocational Guidelingés(grids) or call a vocational expert (VE. at 1239-40.

The grids allow the All to consider factors such as age, confinement to sedentary

or light work, inability to speak English, educationdkficiencies, and lack of job

® McDaniel v. Bowen800 F.2d 1026 (11th Cir. 1986), is a supplemental security income case (SSI). The
same sequence applies to disability insurance benefits. Cases arising undlear€idgpropriately cited
as authority in Title XVI casesSee, e.gWare v. Schweike651 F.2d 408 (5th Cir. 1981).

* See20 C.F.R. pt. 404 subpt. P, app. 2.



experience. Each factor camé@pendently limit the number @bs realistically available
to an individual. Phillips, 357 F.3d at 1240. Combinaiis of these factors yield a
statutorily-required finding of “Dsbled” or “Not Disabled.”ld.

The court’s review of the Commissionedscision is a limited one. This court
must find the Commissioner’'s decision corsthe if it is supported by substantial
evidence. 42 U.S.C. § 405(¢raham v. Apfel129 F.3d 1420, 142@.1th Cir. 1997).
“Substantial evidence isore than a scintillahut less than a preponderance. It is such
relevant evidence as a reasonable persowldvaccept as adequate to support a
conclusion.” Richardson v. Peralest02 U.S. 389401 (1971);see also Crawford v.
Comm’r of Soc. Sec363 F.3d 11551158 (11th Cir. 2004f“Even if the evidence
preponderates against the Corssioner’s findings, [a reviewingpurt] must affirm if the
decision reached is supporteddnpbstantial evidence.”). Beviewing court may not look
only to those parts of the recowhich support the decision tife ALJ, but instead must
view the record in its enety and take account of eeidce which detracts from the

evidence relied on by the ALHillsman v. Bowen804 F.2d 1179 (11th Cir. 1986).

[The court must] . . . sctmize the record in itentirety to determine the
reasonableness of the [Commissioner’s] . . . factual findings. ... No
similar presumption of validity attaeb to the [Commissioner’s] . . . legal

conclusions, including determination thfe proper standards to be applied
in evaluating claims.

Walker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).



lll.  ADMINISTRATIVE PROCEEDINGS

Plaintiff was fifty-four years old whethe ALJ’'s decision was issued. Plaintiff
had a high school educationdapast relevant work experience as a laboratory tester and
general office clerk. Tr. 18. Followintpe administrative hearing, and employing the
five-step process, the ALJ found that Pldin‘has not engaged in substantial gainful
activity since the alleged onsettedd (Step 1) Tr. 10. At Step 2, the ALJ found that
Plaintiff suffered from the following severe impaents: “degenetve disc disease of
the cervical spine with mild spondylosis@5-6 and C6-7; degenénze disc disease of
the lumbar spine with nd spondylosis at L5-S1; fibromyalgia; monoclonal
gammopathy; obesity; depression; and anxietyd: At Step 3, tb ALJ found that
Plaintiff's impairments, impairment or omination of impairmets did not meet or
medically equal any listed impairmentd. Next, the ALJ found @t Plaintiff retained
the RFC

to perform light work as defined 20 CFR 404.1567(b) except she cannot

climb ladders, ropes, or scaffoldShe should stay away from hazardous

machinery and unprotected heighteSfhould not be exposed to extreme

cold and heat and no concentrategpasure to rain ohumidity. She can

only do unskilled tasks witlsVP1 or 2 and have bncasual contact with

the public and co-workers. She shoulave supportive supervision that is

non-confrontational and changes slobe introducedinfrequently and

gradually.
Tr. 12. Following the RFC datmination, the ALJ found thalaintiff could not perform
her past relevant work. (Step 4) Tr. 18. S&p 5, the ALJ founthat, “[c]onsidering the

claimant’s age, education, vkoexperience, and residualrictional capacity,” and after
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consulting with the VE, “there are jobs thetist in significant numbers in the national
economy that the claimaman perform.” Tr. 19. Tdn ALJ identified the following
occupations as examples: “Inspector H&datkager,” “Small Pduction Assembler,”
and “Garment Folder.d. Accordingly, the ALJ determinetiat Plaintiff “has not been
under a disability, as defined in the Sociak@&rity Act, from June 1, 2011, through the
date of th[e] decision.ld.
IV. PLAINTIFF'S CLAIMS

Plaintiff requests the court reverse theJA._decision because: (1) “the ALJ erred
in rejecting the pain testimormprovided by Ms. Bing”; (2) “théALJ failed to consider the
effects of Ms. Bing’s medicains upon her ability to work’and (3) “ the ALJ arbitrarily
pick and chose [sic] facts frothe evidence to suppdher administrative findings.” Pl.’s
Br. (Doc. 12) at 11. All tree of these bases for rewarsevolve around the ALJ’'s
credibility determinations. Theaims are raised in one section, defended in one section,
and, to avoid confusion, wille addressed as one section.
V. DISCUSSION

In her decision, the ALJ made credibility determinationgarding Plaintiff's
subjective complaints of pairPlaintiff's testimony regaidg the side-effects of her
medication, and Plaintiff's reported menthitations. In making the credibility
determinations the ALJ firstdetermined that Plaintiffs“medically determinable

impairments could reasonably be expectechiase the alleged syptoms.” (Tr. 15);See



20 C.F.R. 8 41620(c). However, the ALJ also detanad that Plaintiff's “statements
concerning the intensity, persistence anditing effects of these symptoms are not
credible to the extent they ameconsistent with the” RFC.Id. Plaintiff does not take
issue with the pross by which the ALJ arrived at hdecision, but, rather, with the
decision—that Plaintiff’'s statents were incredible.

In evaluating the ALJ’s determination,etlcourt is mindful of the limits of its
review. That is, the court determines whetine ALJ applied the correct legal standards
and whether the decision is supported by substantial evideGcaham,129 F.3d at
1422. “Even if the evidence prepondesatggainst the Commissioner’s findings, [a
reviewing court] must affirmif the decision reached is supported by substantial
evidence.” Crawford, 363 F.3d at 1158.Thus, Plaintiff's burde is tall where she
challenges the ALJ's edibility determination. She must show that the decision is
unsupported by “more than airsila, but less than a prepderance” of the evidence.
Richardson402 U.S. at 401. The court finds tiaintiff is unable to carry that burden.

The ALJ found Plaintiffscomplaints regarding the \s&ity of her pain from
fibromyalgia to be incredibleThis is not to say that th&lLJ found that Plaintiff did not
suffer pain from the condition.Indeed, the ALJ deternad that the condition was
“severe” and took its effectstmconsideration when formating the RFC. Additionally,
the ALJ clearly articulated her reasons fiading the Plaintiff’'stestimony regarding the

severity of the pain incredible, stating,ciFexample, [Plaintiffhas received treatment



for this impairment, but that treatment Hasen essentially routine and conservative in
nature, consisting primarily of medication mgament that have been relatively effective
in controlling her symptoms.” (T 16). Plaintiff argues thdhis is the on} rationale for
the ALJ’s decision and that it conflicts withetlevidentiary record agvidence. Pl.’s Br.
(Doc. 12) at 13.

The court does not agreetlwvPlaintiff's characterizatin. The ALJ first set forth
and summarized the medical evidence of record. Next, the ALJ explained that based on
the evidence set forth abovihe record did not support ghseverity of Plaintiff's
complaints, then the ALJ prowd the example quoted abovEhe ALJ is not required to
set forth all of the evidence, reference thatlence in making her decision, then repeat
all of the evidence again in eguohing her decision. The cdus able tdollow the ALJ’s
rationale, and her decision spported by the evidence ofcord set out before her
finding. Certainly the evidence of recordosls that Plaintiff suffers severe pain from
fiboromyalgia. However, the record also supgpdhe ALJ’s finding that the treatment has
been relatively conservative and routine nature. Plaintiff points the court to her
complaints in March of 2l that her nerves felt kkthey were “on fire.”ld. However,
the record also reflects that Plaintiff's paivas treated, and successfully, with pain
medication. For example, in May of 20 Hlaintiff was admitted tohe Jackson Hospital
Emergency room with suicidal ideation, complaining that shedepsessed and wanted

to go to sleep to stop all tfie pain. Tr. 14. Shwas transferred to a behavioral center,



treated with medication and discharged afiiee reported that she was sleeping better,
denied suicidal ideationsnd her condition had stabilizedd. Then, on July 11, 2011,
Plaintiff reported feeling okay on her presamdication. Tr. 362. The court cannot find
reversible error with the AL3’ determination, because thecord contains substantial
evidence in support.

Plaintiff also takes issue with whateslecalls the ALJ's failte to consider the
effects of Plaintiff’'s medicatins on her ability to work. PI'Br. (Doc. 14). Here again,
Plaintiff points the court to her own testimoras well as the opinion of Dr. Kent, that
Plaintiff would be severely limited by heripaand medications.The court finds this
argument to be without merit.First, the ALJ did considethe effects of Plaintiff's
medications. The ALJ listed the effects toiethPlaintiff testifiel and discussed them
within the section where shmade the credibility determation regarding Plaintiff's
symptoms. SeeTr. 13. Much of the ALJ's desion revolves around the medication
Plaintiff takes, and its effects.

Further, the ALJ discussed and rejectezidpinion of Dr. Kent, stating that it was
“so extreme” and “conclusory,” unsupported tifie clinical findings of record,” and
“inconsistent with Claimant’s admitted activity level.” Tr. 17. Thus, the ALJ provided
“good cause” for the rejectin of Dr. Kent's opinion. SeePhillips, 357 F.3d at 1240
(“[G]Jood cause’ exists when ¢ (1) treating physician’spinion was not bolstered by

the evidence; (2) evahce supported a contrary findinor (3) treating physician’s



opinion was conclusory or inconsistentittwthe doctor's own medical records.”).
Plaintiff's argument that the ALJ failed to adds or provide rationale for the rejection of
Dr. Kent’s opinion is simply without merit.

Finally, Plaintiff argues the ALJ impperly picked and chose facts from the
evidence of record to pport her decision. Pl.’s Br. (Doc. 12) at 14. Plaintiff points this
court to the ALJ’s credibility findings regding Plaintiff's mental impairmentsid. In
support of this argument, Plaintiff points tbe ALJ's referencdo Plaintiff's Global
Assessment Form (“GAF”) score of 70 from 2011, while failing to mention earlier GAF
scores of 45 and 50, and to the ALJ’s refieesto portions of Dr. Brantley’s opinion and
not others.

With regard to the GAF scores, this is not a case where the ALJ relied on the
direct GAF scores to make her determinati®ather, the ALJ discussed Plaintiff's GAF
score of 70 in the context of Plaintiff's adtance to the hospital fcsuicidal ideations.
That is, the ALJ said, “In regards to [Plaif's] mental impairments, [she] did try and
commit suicide; however, shep@ted later that day that she was feeling better and it
would not have made thingstter. Within two months of thagtay, the record shows her
Global Assessment of Functioning (GAF), wated at 70, indicating no more than mild
limitations (Exhibit 16F).” Tr. 16. Inother words, the ALJ was describing the
improvement of Plaintiff's mmtal condition, starting witlthe suicidal ideations and

progressing to the GAF score . The GAF score of 40 waaken just a few days after
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Plaintiff was admitted to thieospital for suicidal ideation, Tr. 328-29. The GAF score of
70 was assessed on July 12120 Then, on JulyL3, 2011 Plaintiff stopped taking her
medications, and received a GAEore of 50 on July 25, 2011SeeTr. 590-91. By
August 31, 2011, Plaintiff reported thateswas again taking her medicine, sleeping
better, and felt “ok.” Tr. 383. The court doest find that the ALJ picked and chose
specific facts in support of her decision,t llbat she merely listed the bases for her
reasoning and explained why she did netdfiPlaintiff's complaints to be entirely
credible.

As to the Dr. Brantley’s statements, Bt&f points to thisportion of the ALJ’s
decision:

Dr. Brantley noted thafMs. Bing] had an unremarkable mental status

examination and he could not findyasupport for a clear pain disorder

with features of anxiety or demson. He opined that the medications

prescribed to [Ms. Bing] is effecev and she is responding nicely. He

further opined that she is improvirand has the potential for significant

improvement with her current regen of medication and counseling

services. Additionally, [Ms. Bing] hasdescribed daily activities that are not

limited to the extent one would expggiven the complaints of disabling

symptoms and limitations. She reported that she cares for her pet, read, play

soduko, visit with family and friendgoes to ladies dinners, handle money,

drive, walk, shops in stores, do hebsld chores, and uses the computer.
Pl.’s Br. (Doc. 12) at 15 (citing tbr. 16-17). To thisPlaintiff states that she “fails to see
where Dr. Brantley writes that ‘he could rfotd any support for a clear pain disorder

with features of anxiety or geession’™ and that the “ALJ aldailed to mention that Dr.

Brantley expressed that “Prognosis was diffita predict due to a multitude of health-
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related problems.”ld. (citing Tr. 363). As to the misgy quote from Dr. Brantley, that
can be found on page 362 of the record.tcABr. Brantley’s assessment that a prognosis
would be difficult to predict, the ALJ dinot rely on Dr. Brantley’s opinion for a
prognosis, other than to say that Plaintiff had gb&ential for significant improvement.
Rather, the ALJ relied on D Brantley’s assessments fallmg Plaintiff's suicidal
ideations. SeeTr. 16-17. As the Commissiong@oints out, there were many other
opinions expressed by Dr. Bty regarding Plaintiff's sKs, response to medicine,
concentration, attention, and memory, amaltiht and processing,atsupport the ALJ’'s
determination and were not mentioned ie ftthecision. If the ALJ were required to
mention every piece of evidendbe decision would simplgnirror the record. The court
does not find that the ALJ pied and chose facts in suppofther decision, and that the
record as a whole supports the ALJ’s findings.
VI. CONCLUSION

The court has carefully and independenglyiewed the record and concludes that,
for the reasons given above, the derisbf the Commissioner is AFFIRMED. A
separate judgment will issue.

Done this 6tlday of February, 2014.

/s/WallaceCapel,Jr.

WALLACE CAPEL,JR.
UNITEDSTATESMAGISTRATE JUDGE
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