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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

GARNET TURNER
individually and on behalf of all others
similarly situated, et al.,
Plaintiffs,
V.

ALLSTATE INSURANCE COMPANY,

Defendant.

CASE NO. 2:13-CV-685-WKW
(WO)
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JOHN E. KLAAS
on behalf of himself and all others
similarly situated, et al .,
Plaintiffs,
V.

ALLSTATE INSURANCE COMPANY,

Defendant.

CASE NO. 2:15-CV-406-WKW
(WO)
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ORDER

On October 28, 2016, Allstate InsurariCempany (“Allstate”)filed a motion to

guash a ED. R. Civ. P.45 third party subpoena servedthg plaintiffs on Minnesota Life

Insurance Company and Securian FinanGabup (“Minnesota Life”). The subpoena

(doc. # 29-2) is remarkably dad in its scope, requestiige production of literally all

documents relating to Allstate’s provision of life insurance to its employees. On

November 29, 2016, the court heard argumerthermotion. Based on the court’s review

of the briefs and exhibits, aluding material produced fon camera inspection, the court

Dockets.Justia.com


https://dockets.justia.com/docket/alabama/almdce/2:2013cv00685/51596/
https://docs.justia.com/cases/federal/district-courts/alabama/almdce/2:2013cv00685/51596/152/
https://dockets.justia.com/

concludes that the motion to quakle subpoena is due to be geahin part as reflected in
this order. Before getting to the heart obtHispute, there are a few preliminary issues
which the court will resolve first in no particular order.

A. Timeliness of the Motion to Quash. The plaintiffs argue that the motion to
quash is untimely becaused: R. Civ. P. 45(d)(2)(B) requires that an objection be served
the earlier of the time for comphae or 14 days after the adena is served, and Allstate
did not file its motionwithin those parameters. Thisrdention is frivolous. Rule 45
plainly imposes its timeconstraint only on the “person commanded to produce
documents.” Allstate was not that person. aAall back position, the plaintiffs argue that
in any event Allstate’s motiowas unreasonably late. The cougjects this argument. At
the time the motion was filed, no scheduling ortigd been entered in this case. Thus, no
deadlines were affectednd the plaintiffs suffered no prejudice.

B. Work Product. Allstate contends that the ma#ts sought by tl plaintiffs are
protected work product as defined bgoER. Civ. P. 26. Following oral argument,
Allstate provided to the court fan camera review the document®hich are at issue.
After review of those documen#d upon consideration obunsels’ argument, the court
concludes that to the extent the subpoem@mmands production afommunications and
documents prepared by or for Allstate a& tlequest of its counsel the motion to quash
should be granted. Firsthere is no question that the documents were prepared in
anticipation of litigation since #se cases had already bedsdf and the documents were
requested in preparation for mediatio®ee e.g., United Sates v Adiman, 134 F.3d 1194,
1196 (11th Cir. 1998). The documents shmwvthe nature of the various requests do

indeed reflect the thoughts a@bunsel regarding information needed for the mediation.
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While there is no direct disssion of litigation strategyee Hickman v. Taylor, 329 U.S.
495 (1947), any astute lawyer would be ableecognize counsel’'s underlying approach
based on the requests.

Along with the materials digered to the court for itsn camera review, counsel for
Allstate delivered a letter to the court inialn counsel represented that “Allstate has not
seen the documents Minnesota Life has cakbdor production, and therefore cannot be
sure that this is the entirety of documept®tected by the workproduct doctrine.”
Consequently, the couwtill order that Allstateconduct its privilegeeview of all of the
documents, including thdocuments produced fon camera review, which Minnesota
Life intends to produce in sponse to the subpoena, notdaten January 17, 2017, and
serve a ED. R.Civ. P. 26(b)(5)(A) privilege log on the ghtiffs on or before January 23,
2017.

C. Information Not At Issue. As already noted, the breadth of the plaintiffs’
request is large. However, at oral argumiat plaintiffs confirmd that they are not
seeking information about current employeesAtiftate or former Allstate employees
who retired before 1990 ortaf 2014. Thus, to the extiethat the subpoena covers
information about this groupf employees, the motion to quash will be granted.

D. The Heart of the Matter. The plaintiffs contend that Allstate provided
employees with a company-paietiree life insurance plan thatas to provide them with
life insurance at no cost to them after retiemt. In 2013, Allste notified the retirees
that beginning in 2016, it would no longerypghese insurance prenmis. That notice led

to these consolidated class actions.



Allstate does not seeks wuash the entire subpoen&ather, Allstate seeks a
protective order only as to itgork product and the persondéntifying information about
the Allstate retirees who are putative classniners. The court Isaresolvedthe work
product issue. So, all that is left is whettiee plaintiffs can obtain information about the
putative class members.

In Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340 (1978), the Court addressed a
similar question.

Respondents' atterhgo obtain the class memis' names and addresses

cannot be forced into the concept ‘welevancy” described above. The

difficulty is that respondentdo not seek this inforation for any bearing that

it might have on issues in the caBeespondents had sought the information

because of its relevance to the issilesy would not havdéeen willing, as

they were, to abandon their requesthé& District Court would accept their

proposed redefinition of the class andthod of sending notice. Respondents

argued to the District Court that theysded this informatn to enable them

to send the class notice, and not foy ather purpose. Taking them at their

word, it would appear that respondentxjuest is not within the scope of

Rule 26(b)(1).

Id. at 352-53 (citations and footnotes omitted).

There is no question thahe information sought canh be for the purpose of
establishing ED. R. Civ. P. 23 numerosity. All parties egp that the classes are in the
thousands. At oral argument, the court asked counsel to identifgabens the plaintiffs
sought the personally identifying informai about putative class members. Counsel's
responses are illuminating. First, counseltest he just needed the names and then

admitted that he did not knowhat he was going to do witthat information. Then

counsel said some of thesegmns may be witnesses regaginepresentations made at a

' The plaintiffs argue that Allstate lacks standingéek a protective order through its motion to quash.
Simply put, for the various reasons put forth by Allstate (doc. # 130 at 7-8) the court finds the plaintiffs’
arguments unpersuasive.
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meeting about the retired employegsting “paid up” insurance.

At the time this order will be enteredp motion for class certification has been
filed. Counsel’'s answers to the court’s questions first underscore that, at this juncture, the
information sought is based maly on speculation. Secondlif Allstate did make
representations at a meeting with retiréeasmatter about which discovery would be
permissible), obtaining a list of name®owid shed no light on who among the people
identified on the list would beavithesses. That information appropriately should be
obtained from Allstate.

In short, the plaintiffs have not id&ired how the informaon they seek would
have any bearing on the issues in this cadge court will grant ta motion to quash with
respect to the personally identifyimformation about Allstate retirees.

Accordingly, it is

ORDERED that the motion to quash bed is hereby GRANTED as to the
following information:

1. Current employees of Allstate orrwer Allstate employees who retired before
1990 or after 2014;

2. Documents which Allstate finds restitute work product after conducting a
privilege review as specified in this order; and

3. Personally identifying information about members of the putative classes.

It is further

ORDERED that (1) on or before Januar, 2017, Allstate shall conduct a further
privilege review of the documents produced to the doucamera and a privilege review

of any other documentshich Minnesota Life will producen response to the subpoena,
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and (2) on or before January 23, 2017, Allstéi@| serve on the pldiffs a privilege log
in accordance with#b. R.Civ. P. 26(b)(5)(A).

It is further

ORDERED that in all other respect®tmotion to quash is DENIED and that on
January 17, 2017, Minnesota Life may resptmdhe subpoena in egrdance with this
order.

Done this # day of December, 2016

K/Charles S. Coody

CHARLES S. COODY
UNITED STATESMAGISTRATE JUDGE




