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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

GWENDOLYN MCCURDY, )
)
Plaintiff, )
)
V. ) CaseNo. 2:13-cv-934-DAB
)
STATE OF ALABAMA )
DISABILITY DETERMINATION )
SERVICE, )
)
Defendant. )

MEMORANDUM OPIN ION AND ORDER

This employment discrimination case is broughtPlaintiff Gwendolyn McCurdy (hereinafter
“Plaintiff”) against the State of Alabama DisabiliBetermination Service (hereinafter “Defendant”),
the only remaining named defendant. The individudeébaants named in the original complaint (which
was filedpro sg, as well as Defendant State of Alabamaengismissed pursuant to this court’s order
dated March 31, 2014. (Doc. 10)he First Amended Complaint ike operative pleading. (Doc. 32).
While not set out in traditional counts, the Amended Complaint purports to state claims arising out of
the following statutory provisions: Title VII of éhCivil Rights Act of 1964; 42 U.S.C. § 1981, by and
through the remedial vehicle of 42 U.S.C. § 1988;Alge Discrimination in Employment Act (ADEA);

and the Americans with Disability Act (ADA).

Before the court is Defendant’s motion for suamnjudgment. (Doc. 56). For the reasons stated
herein, that motion ISRANTED. Also beforethe court is Plaintiff's motiorto strike the Affidavit of

Norman Ippolito and all references to said A#fvit used to support the Defendant’s Motion for
Summary Judgment. (Doc. 65). Pl#instates that “[o]n the day of said noticed deposition of Mr.

Ippolito he did not appear and no formal objectiorsaid deposition was sed on Plaintiff or her
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counsel prior to said datdd. at I 3. Plaintiff furtheargues that “the submissi of said affidavit after
the fact without the beniébf being able to cross examine saithess amounts to surpe and is highly
prejudicial to Plaintiff'sability to respond to saisubmission in her response to Defendant’s motion for
summary judgment.id. at § 4. However, Plaintiff did not filan objection or motion to compel the
deposition of Ippolito. Moreover, toalextent that any fact in the aféivit conflicts with other evidence,
the facts are construed in the lightst favorable to RIntiff as the non-mowig party. Accordingly,

Plaintiff's motion to strike théffidavit of Norman Ippolito iSDENIED.

l. JURISDICTION

Subject matter jurisdiction over Plaintiff’'s fedecéims is conferred by 28 U.S.C. 8§ 1331. The
parties do not dispute venue or meral jurisdiction, ad there are adequeaallegations in Plaintiff's
First Amended Complaint to support both. Orntdber 5, 2015, the parties consented to Magistrate
Judge Jurisdiction for all matters pursuant to Rit8eFed. R. Civ. P., and 28 U.S.C. 8§ 636(c). (Doc.
44),
. PLAINTIFF'S CLAIMS

Plaintiff brought the following @ims: § 1981 claims for race-le@kdisparate #atment in job
duties, assignments, job evaluations, pay, workomglitions, hiring, promotion, discipline, and “other
terms and conditions of employment;” a 8 1981naléar hostile work environment; a § 1981 claim for
retaliation; Title VII claims for race, sex, and national origin-based disparate treatment in job duties,
assignments, job evaluations, pay, working conditibir®)g, promotion, disciiine, and “other terms
and conditions of employment;” a Title VII claimrfbostile work environment; a Title VII claim for
retaliation; an ADEA claim; and an ADA claim.

The presiding District Judgeéismissed the following claims:

“the Title VII claims based on sex and natb origin; the TitleVIl and § 1981 claims
for race-based discrimination as to pay, hiring, working conditions, and other terms and

! This order was entered prior to the partiessenting to Magistrate Judge Jurisdiction.



conditions of employment ¢adefined in the magistrajadge’s recommendation); the

Title VII and § 1981 claims for hostile wodnvironment; the Title VIl and § 1981 claims

for retaliation; the ADA claim; and the ADEA claim.”
(Doc. 41). Accordingly, only the following clais survive for summary judgment reviéwlaintiff's §
1981 claims: race discrimination inr@nation, job duties, assignmsnjob evaluations, promotion,
and discipline; and Plaintiff's Title VII claims: racexded disparate treatment in termination, job duties,

assignments, job evaluations, promotion, and discipline.

. SUMMARY JUDGMENT STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56msnary judgment is proper “if the pleadings,
depositions, answers to interrogatories, and admiseiofike, together with the affidavits, if any, show
that there is no genuine issas to any material faghd that the moving party entitled to judgment as
a matter of law.” SeeCelotex Corp. v. Catretd77 U.S. 317, 322 (1986Fhapman v. Al Transpqrt
229 F.3d 1012, 1023 (11th Cir. 2000). The party askingdonmary judgment alwa bears the initial
responsibility of informing theawrt of the basis for its motionnd identifying thoseportions of the
pleadings or filings which it believes demonstrate #bsence of a genuingsue of material fact.
Celotex 477 U.S. at 323. Once the moving party imes its burden, Rule 56 requires the nonmoving
party to go beyond the pleadings and, by its afiidavits, or by the depositions, answers to
interrogatories, and admissions on file, designate spdaidts showing that theiis a genuine issue for
trial. Celotex 477 U.S. at 324. “Where ‘the advegsaty does not respond, summary judgmént,
appropriate shall be entered against the adverse pdfgd. R. Civ. P. 56(e) (emphasis added). Thus,
summary judgment, even when unopposed,ardy be entered when ‘appropriateUhited States v.
One Piece of Real Prop. Locatati5800 SW 74th Ave., Miami, FI&63 F.3d 1099, 1101 (11th Cir.

2004).

2 Plaintiff includes an argument regarding her hostile workrenwment claim in her brief in response to the motion for summary
judgement. (Doc. 66 at p.55ff). Wever, that claim has already begismissed. (Doc. 41 at | 2).
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The substantive law will identify whiclaéts are material and which are irreleva@hapman
229 F.3d at 1023Anderson v. Liberty Lobby, Inc177 U.S. 242, 248 (1986). All reasonable doubts
about the facts and all justibike inferences are resolved in favor of the non-mov@at Chapmar229
F.3d at 1023Fitzpatrick v. City of Atlanta2 F.3d 1112, 1115 (11th Cir. 1993). When opposing a
motion for summary judgment, however, the nonmowamt no longer rest on mere allegations, but
must set forth evidence of specific factSee Lewis v. Case$18 U.S. 343 (1996) (citingujan v.
Defenders of Wildlife504 U.S. 555, 561 (1992)). A dispute is genuine “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving padnderson477 U.S. at 248 hapman
229 F.3d at 1023. “If the evidence [presented l®yrtbnmoving party to bt the moving party’s
evidence] is merely colorable, or is not signifittg probative, summary judgment may be granted.”
Anderson477 U.S. at 249 (interhaitations omitted).
V. BACKGROUND AND FACTS

Plaintiff is a black female ovéne age of forty. (Doc. 32 at § Plaintiff was hired by Defendant,
which operates as a component of the Aladb&@tate Department of Education (“ALSDE”jDoc. 32
at 7). Plaintiff was employed as a disabibyecialist until August 15, 2012, when her employment
was terminated. (Doc. 32 at 1 7, 14-16; D=7 at 21). During her engyment with Defendant,
Plaintiff filed at least one other Equal Emphognt Opportunity Commission (“EEOC”) charge—in
2006—alleging discriminadin. (Doc. 34-2).

Plaintiff alleges that during her tenure withfBedant she performed her duties in an “exemplary
and highly competent manner,” areteived—up until 2010— performes appraisal raigs of “Meets
Standards,” “Exceeds Standards,” and on one amta&tonsistently Exceeds Standards.” (Doc. 32 at

11 8, 10-12). However, the recordveals evaluations at variousages of Plaintiff's tenure with

3 Plaintiff's EEOC charge states she va@red in 1998 (Doc. 34-2), as does her first complaint (Doc. 1) and her affidavitZ®dcat
1 2), and she claimed to have been hired in 1997 in her depog@fioc 58-20 at p.9). For the purposes of this motion fomsm
judgment, it is assumed that she was hired in or before 2000, as that is what is stated in the First Amended Compl&rat {Doc. 3
The date of her hire is not a fact material to the dispositidhheoflaims in this case, nor has it been considered in makinguling.
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Defendant that included instances of failing to ns¢gtdards or only partially meeting standards. (Doc.
58-15 at 26-27; Doc. 59-1 atl; Doc 59-1 at 22; Doc2%9-18; Doc. 59-3 at 10). The evidence indicates
that although Plaintiff received averall rating of “Meets Standastland a “Performance Appraisal
Score” of 20 (out of a possible 460 her evaluation for 2009, she rieegl a rating of “partially meets
standards” in the respobdlity category of “Developrantal Quality.” (Doc. 67-6)Plaintiff received an
overall rating of “Partially Meets Standards” aad'Performance Appraisal 8&” of 10 (out of a
possible 40) on her evaluation for 2010, and recetvedting of “does not meet standards” in the
responsibility categories of “Dewvigdmental Quality” and “Control oAged Claims,” and “partially
meets standards” in the responsipitiategory of “Productivity.” (Doc. 67-5)

Plaintiff alleges that in 2011, Beth Jondsmmy Warren, and Norman Ippolito became her
direct supervisors, after which theubsequent appraisals continueddecline. (Doc. 59-7 at 4-13).
Plaintiff complained about thesappraisals, and contends thiiey were the product of race
discrimination. (Doc. 32 at 1 9-12)

Plaintiff claims she was never promoted to thgifpan of senior disability specialist, while white
counterparts received promotions. (Doc. 32 at 124-26). She identifies 13 white and/or male and/or
younger employees who she contends were “routipedynoted,” while she reained in her same
position. (Doc. 32 at 11 16, 26; Doc. 63}. Plaintiff alleges that underefsupervision of Beth Jones,
she was given a higher case load than comparatoogegd. (Doc. 32 at | 13Rlaintiff further states
that she was “discriminated and retaliated againstith respect to job dies, and assignments, job
evaluations, pay, working conditiortsring, promotion, hostile work emanment, discipline, and other
terms and conditions of employment.” (Doc. 32 at { 18).

On July 20, 2012, Defendant sent Plaintiff a “idef Pre-Termination Action” which informed
Plaintiff that that a recommendation to terminatedrmaployment had been made and was based on her
failure to perform her job duties and to comply witkes. (Doc. 59-7 at 2). Following a hearing on July

27, 2012, which Plaintiff did not attend (Doc. 66 at 20, § 56), Defendant terminated Plaintiff's
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employment effective August 15, 2012. (Doc. 59-2h122). After Plainfi’'s 2012 termination, she
filed another EEOC charge. (Doc. 34-2). In this geadated November 6, 2012, she alleged as follows:

I am Black. | was hired by the above naneeaployer on or about September 10, 1998,
as a disability specialist. On Octaob&0, 2006, | filed a charge of employment
discrimination after | was denied a not putin [sic]. In December 2011, | was given
a Performance Improvement Plan (PIP) armd@]d] on probation for a period of at least
six (6) months. | was assigned to work fwo White supervisors with a history of
terminating Black employees. | was given a daad that exceeded the number of cases
assigned to similarly situated white empeg. My supervisors kept giving me mixed
instructions on how | was expected to peri my job. | had 98.6% accuracy rate on the
cases that | worked. | was dischargedAugust 15, 2012, as a probationary employee.

Norman Ippolito, Manager, told me | was hgiterminated due to my lack of production,
which | deny.

| believe | was discriminated against becaaseny race, Black and in retaliation for
having filed a previous charge of discrimation in October 2006, in violation of Title
VIl of the Civil Rights Act of 1964, as amended. | have no knowledge of a similarly
situated White employee who is still employed.

(Doc. 34-2). The EEOC issued to Plaintiff a rigxsue letter on Septdoar 20, 2013. (Doc. 34-2).
Plaintiff initiated this lawsit on December 20, 2013 by filingpeio secomplaint. (Doc. 1). Attorney
Tyrone Townsend entered an appearance on helf lmeh®ay 27, 2014. (Doc. 21). Pursuant to this
court’s order, the First Amended Complaivas filed on December 22, 2014. (Doc. 32).

On September 30, 2015, the District Judge entmegdrder granting in part Defendant’s motion
to dismiss as to several claims. (Doc. 41).@aober 11, 2016, Defendant filed a motion for summary
judgment as to all remaining claims. (Doc. SB)at motion has been fully briefed and argued.

V. DISCUSSION

A. Eleventh Amendment Immunity

Defendant first argues that it “is entitled te#tnth Amendment immunity for plaintiff's racial
discrimination claims brought under 42 U.S.C. § 198% Office of Disability Determination Services
(DDS) is a component of the AlabarBtate Department of Educati@xLSDE) which is a state agency.
Manders v. Lee338 F.3d 1304 (11th Cir. 2003).” (Doc. 57pa24). Although Plaintiff stated in her
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First Amended Complaint that Defendant is aestajency (Doc. 32 at | 2) and Defendant has
represented to her that it is a state agency (B®at | 2), she contends in her brief in response to
Defendant’s motion for summary juahgnt that Defendant “is merely leg or subsidiary of a state
Agency and does not qualify under federal or dtateas immune.” (Doc. 66 at 41). The Defendant
bears the burden of establishing that it is ewtitie Eleventh Amendment Immunity from sustee
Misener Marine Const., Inc. v. Georgia Ports Auth99 F. App'x 899, 900 (11th Cir. 2006)(per
curiam)(affirming denial of defendant’s motion dismiss where it “failed tesatisfy its burden of
establishing Eleventh Amendment Immurstythis procedural juncture.”).

The Eleventh Amendment provides imnity by restricting federal courts'
judicial power:

“The Judicial power of the United S¢stshall not beanstrued to extend
to any suit in law or equity, commencedprosecuted against one of the
United States by Citizens of anotheat8t or by Citizens or Subjects of
any Foreign State.”

U.S. Const. amend. XThe Eleventh Amendment protects a State from being sued in
federal court without the State's consent.&Assult, parties withlaims against a non-
consenting State must resort to the State's courts. The Eleventh Amendment is “a
recognition that states, thoughrpaf a union, retain attributes of sovereignty, including
immunity from being compelled to appeatlie courts of another sovereign against their
will.” McClendon v. Georgia O¥t of Cmty. Health261 F.3d 1252, 1256 (11th Cir.
2001).

It is also well-settled that Elevenfimendment immunity bars suits brought in
federal court when the State itself is sued and when an “arm of the State” iISeseiddt.
Healthy City Sch. Dist. Bd. of Educ. v. D@9 U.S. 274, 280, 97 S.Ct. 568, 50 L.Ed.
2d 471 (1977). To receive Eleventh Amendment immunity, a defendant need not be
labeled a “state officer” or “state official,” birtstead need only kecting as an “arm of
the State,” which includes agentsdainstrumentalities of the Statéee Regents of the
Univ. of Cal. v. Doe519 U.S. 425, 429-30, 117C3. 900, 137 L.Ed.2d 55 (1997).
Whether a defendant is an “arm of the State%ifue assessed in light of the particular
function in which the defendant was engagehen taking the acins out of which
liability is asserted to aris&ee Shands Teaching Hosp. & Clinics v. Beech St. i@
F.3d 1308, 1311 (11th Cir. 2000) (“The pertinemuiry is not into the nature of [an
entity's] status in the abstract, but itgétion or role in a péicular context.”).

Manders v. Leg338 F.3d 1304, 1308 (11th Cir. 2003).



The issue at bar — whether the entity sued sramof the state — “must be assessed in light of
the particular function in which the defendant wagaged when taking the actiomgt of which liability
is asserted to ariseld. To determine whether a defendant, wieitggaged in the relevant function, acts
as an arm of the state, the Eletre@ircuit has set out a four-factorquiry, taking into account: (1)
how state law defines the entity; (2) what degreeowitrol the state maintains over the entity; (3) the
source of the entity’s funds; afd) who bears financiaesponsibility for judgments entered against the
entity. See Manders338 F.3d at 1309.

1. How State Law Defines the Entity

The first factor in the Eleventh Amendment gsa is how Alabama law defines the Defendant.
The Social Security Act as codified at 42 U.S.C. § 421(a)(1) — (2) specifizalydes that disability
determinations “shall be made by a State agencinder Alabama law, Defendant DDS serves as a
State agency as contemplated by 8ocial Security Act as a compohef the ALSDE as authorized
under the broad organizationaladéating statute for the ALSDESee§ 16-2-3, Ala. Code 1975 (“By
action of the State Board of Education, upon recomntenrdaf the State Superiendent of Education,
the department shall be organized into such dimssiand services as may be found necessary to carry
on its work efficiently.”). Moreover, since Jurd®80, Alabama law has specifically provided that
employees of the Defendant “shall be covered utidestate Merit System ... in the classified service
of the state...” and that “all the bdiig of the State Merit System shall be extended to such employees.”
836-26-65, Ala. Code 1975.

“Although the specific duties the é&é& assigns to [an entity] eth considerable light on the
character of the [entity],” the court’s analysis “must focus on the nature of the particular function at
issue,” which in this case is not, as Plaintiff argues, the administration of Federal disability benefits
(Doc. 66 at 44), but whether the employment densiand conditions creatadd implemented by the
Defendant resulted in racialsdgrimination against PlaintifManders 338 F.3d at 1319n this case,

regardless of the tasks the Defendant undertakegenntaing whether applicants will be entitled to
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Federal disability benefits, the 2adant clearly acts as a State axyawhen it creates and implements
its organizational structure, makes employmesttigions, and evaluates its Merit System employees.
Neither the Federal government raoy other State or private entity makes employment decisions for
Defendant DDS; rather, the Defendant makes aldisttins regarding the ganizational structure,
employment, and quality assurance of those employébeut regard to Federal control, specifically
because those actions are deledjtdghe Defendant as a Stateagy pursuant to 20 C.F.R. § 404.1620,
which provides in pertinent part:
(a) The State will provide the organizatibrsdructure, qualified personnel, medical
consultant services, and a quality assurdnoetion sufficient to ensure that disability
determinations are made accuratetynd promptly. We may impose specific
administrative requirements in theseeas and in those under “Administrative
Responsibilities and Requirements” in ordeestablish uniforrmational administrative
practices or to correct theeas of deficiencies which mdster cause the State to be
substantially failing to comply with ouegulations or othewritten guidelines...

(b) The State is responsible for making actaieand prompt disality determinations.

(c) Each State agency will designate expemehdisability examiners to handle claims
we refer to it under 8§ 404.1619(a).

2. Degree of Control the State Maintains Over the Entity

“The second factor of the Eleventh Ameredrh analysis examines where [State] law vests
control.” Manders 338 F.3d at 1320. In conducting this analysi§h{ pertinent inquiry is not into the
nature of [an entity's] status in the abstract, but its function or role in a particular coSteads
Teaching Hosp. & Clinigs208 F.3d at 13115ee Manders338 F.3d at 1319 (“Based on our review of
Georgia law, we conclude that the sheriff weafstate hat” when he creates and implements force
policy in the jail.[] Thus, this first factor weighs hdsnn favor of immunity.”). As noted above, in this
case the Defendant is directly respitate for the organizational strucéyrselecting qudied personnel,
and performing quality assurance functions in compliance with Federal regulations for the purpose of
uniformity with other State entés performing under the same stasut The record indicates that

Plaintiff's responsibilities and ehevaluation criteria of her perimance were determined by DDS.



(Doc. 67-3, 68-4). Each #laintiff's annual “Employee Perforance Appraisal[s]” was conducted on
State of Alabama Personnel Department “Form 13” which designated fPlagtiClassification:
Disability Specialist” in “Agency008/Education.” (Doc. 67-6). In a letter written by Plaintiff to DDS
Director Norman Ippolito, Plaintifstated that “Because of my teeuwith the State of Alabama, |
accumulate the maximum amount of annual and sicleleééoc. 67-12 at 2) Plaintiff further wrote
that “A review of the agency’s personnel filallvehow an excessive number of terminations and
resignations from DDS. Which is a grave injustional extensive waste ofxtgpayers monies for the
State of Alabama.” Doc. 67-12 at ®laintiff received her Notice of Termination on ALSDE letterhead,
signed by then State SuperintendehEducation Tommy Bice, “purant to Rule 670-X-18-.02 of the
Alabama State Personnel Board Rules and Regokati (Doc. 59-7 at 21-22). Accordingly, the
evidence in the record is clear that the ALSDEeresed direct and substal control over the
employment, evaluation, and termination DDS employaed “this control factor also weighs heavily
in favor of [Defendant’s] entitlemend Eleventh Amendment immunityManders 338 F.3d at 1322.

3. Funds

“The third factor in the Eleanth Amendment analysis is whkethe entity devies its funds.”
Manders 338 F.3d at 1323. Plaintiff argues that thédddant “is funded by the Federal Government
and administers it[s] duties on behalf of the Federal Government, under Federal Law.” (Doc. 66 at 44).
Federal regulations are clear titfa¢ funds for State entities likeettbDS derive exclusively from the
Treasury of the United State:

(a) We will give the Stateuhds, in advance or by way mimbursement, for necessary
costs in making disability detemations under these regulations. ...

(d) The State may not incur or make expaméis for items of cs&t not approved by us
or in excess of the amount weke available to the State.

10



(f) Any monies paid to the 8te which are used for purposes not within the scope of these
regulations will be paid back tbe Treasury of the United States.

20 C.F.R. 8 404.1626. It is clearathalthough funds are received aamministered by the State of
Alabama, Federal regulations restrighéling of DDS exclusively to Federal funds.

4. Liability for and Payment of Adverse Judgments

The fourth factor considersdtsource of the funds that why any adverse judgment against
Defendant. This factor creates a double-bind for Plaintiff. Plaintiff @rtha DDS is not a State agency.
(Doc. 66 at p.44). However, if DDS is not a Stateray, then neither the &e of Alabama nor the
Federal Government would be under an obligatmsatisfy a judgment against DDS. Specifically,
although the thirdMandersfactor would seem to tilt against Eleventh Amendment immunity because
of the express Federal regulations mandating limiting the funding ofDDS to those amounts
budgeted, approved, and provided by the Treasurth@fUnited States for the costs of making
determinations, those very regulasomake it clear that no othamids would be aviable to satisfy
any judgment against DDS, whether from Treasury of the United States, the State of Alabama, or any
private entity.

In other words, if the court finds that DDS idactt a State entity, such that the State of Alabama
could be called upon to satisfyjumgment against DDS, then Eleventh Amendment immunity clearly
applies to prevent precisely th#t.on the other hand, the court were to find that DDS was not a State
entity for purposes of Eleventh Amendmentmunity solely because DDS receives its funding
exclusively from the Treasury die United States for approved, budgeted expenditures, DDS would
literally be prevented by 20 C.F.R. § 404.1626(a) featisfying a judgmertecause such judgments
are not contemplated as “necessary costs in maksadpility determinations under these regulations.”

Plaintiff argues that pursuant tilee Supreme Cotls holding inHess v. Port Authority Trans—

Hudson Corp.513 U.S. 30, 35-39, 115 S.Ct.43930 L.Ed.2d 245 (1994), “DDS is merely a leg or
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subsidiary of a state Agency and does not qualifger federal or state lasms immune.” (Doc. 66 at
p.41). The Eleventh Circuit analyzed the imporHeksin theMandersdecision:

In Hess.., the Supreme Court denied EletrerAmendment immunity to an
interstate railway-port authority, created unithee U.S. Constitution's Interstate Compact
Clause and controlled by the federal goweent and two states. Because the federal
government was one of the “multiple creatontrollers,” the fivgustice majority in
Hessconcluded that the states had ceded tguoof their sovereigty to Congress and
that having the “Compact Clause” entity respond in federal court did not affront “the
dignity” of the statedld. at 47, 115 S.Ct. 39#essfurther concluded that “both legally
and practically” neither statwas obligated to pay any judgment against the erditgt
51-52, 115 S.Ct. 394. Rather, the entity wasniimaly independentwith funds from
private investors, tolls, fees, and investment incocheat 36, 49-50, 115 S.Ct. 394.
Although weighing this source-gfayment factor heaviljjlessnever suggests that for
Eleventh Amendment immunity a stateasury drain is required per se athekssnotes
that “current Eleventh Amendment jurisprade emphasizes the integrity retained by
each State in our federal systemdgss 513 U.S. at 39, 115 S.Ct. 394.

Manders 338 F.3d at 1324-25 (footnote omittedgssis clearly distinguishablfrom this case. There

is no argument that Defendant DDS is a “Compact Clause” entity nor is there any evidence in the record

that DDS, as an entity, implicates any other sister State. Moreover, unlike the interstate railway-port

authority inHess there is no evidence that Defendant DDSimancially independst, with funds from
private investors, tollsekes, and investment incoméd: at 1325. Quite the caatry, Defendant has no
other source of funds than those mandated for the costs of making determinations.

Further,asMandersheld, ‘Hessnever suggests that for EletleiAmendment immunity a state
treasury drain is required per se addssnotes that ‘current Elevédn Amendment jurisprudence
emphasizes the integrity retained by each State in our federal syldt=s8.513 U.S. at 39, 115 S.Ct.
394.” Manders 338 F.3d at 1325. Similarly in this casé#though the Defendant®urce of funding is
exclusively Federal and the funds to pay fojudgment are nil, a judgment against DDS would
ultimately implicate the integrity of the State of Alakmrand “[t]he State's ‘integrity’ is not limited to
who foots the bill..."Id. at 1328.

The first two factors weigh heavily in favor mimunity. The third and fourth factors create a

double-bind and an empty pocket from which Ri#i cannot seek judgnme without unavoidably
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interfering with a state program famction. Accordingly, Defendant is entitled to Eleventh Amendment
immunity for Plaintiff's racialdiscrimination claims brought undé2 U.S.C. § 1981, and Defendant’s
motion for summary judgment is duelie granted as to those claims.

B. Race Discrimination Claims

Plaintiff's remaining Title Vliclaims are not subject to Eleventh Amendment Immunity and are
as follows: race-based dispardteatment in termination, job dusigassignments, job evaluations,
promotion, and discipline. Title VII of ehCivil Rights Act of 1964, 42 U.S.C. § 200@¢ seqg, makes
it unlawful for an employer to “fail or refuse ture or to dischargery individual or otherwise
discriminate against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual’s race, rcakdigion, sex, or national origin.” 42 U.S.C. §
2000e-2(a)(1). “A plaintiff may establish a claim ibégal disparate treatmetitirough either direct
evidence or circumstantial eviden&ee Schoenfeld v. Babbt§8 F.3d 1257, 1266 (11th Cir.1999).”
Wilson v. B/E Aerospace, In&76 F.3d 1079, 1085 (11th Cir. 2004).

Direct evidence is generally defined as evaewhich, if believed, proves the existence of a
fact in issue without the need of an inference or presumpti®ee, e.g.Bass v. Board of County
Commissioners256 F.3d 1095, 1111 (11th Cir. 200byerruling on other groutts recognized by
Crawford v. Carrol] 529 F.3d 961 (11th Cir. 2008)olding that the term ‘icect evidence,” when used
in the context of Title VII race discrimination claifnefers to a type of eviehce which, if true, would
require no inferential leap in ordéor a court to find discrimination”)Carter v. Three Springs
Residential Treatmen132 F.3d 635, 642 (11th Cir. 1998) (“Direxstidence, by definition, is evidence
that does not require ... an inferentedp between fact and conclusionB)rrell v. Board of Trustees
of Georgia Military College 125 F.3d 1390, 1393 (11th Cir. 1997kfiding direct evidence of
discrimination as evidence whichf ‘believed, proves [the] existenad [a] fact in issue without
inference or presumption”Merritt v. Dillard Paper Co, 120 F.2d 1181, 1189 (11th Cir. 1997) (same);

Earley v. Chamption Int'l Corp 907 F.2d 1077, 1081 (11th Cir. 1990) (sam®llins v. TechSouth,
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Inc., 833 F.2d 1525, 1528 n.6 (11th Cir. 1987) (sameg; v. Russell County Board of Educati684
F.2d 769, 774 (11th Cir. 1982) (“Where the evidence farima facie case consists ... of direct
testimony that defendants acted with a discrimiryabaotivation, if the trier of fact believes tipeima
facie evidence the ultimate issue of discrimion is proved; no infeence is required.”)See generally
Black’s Law Dictionary577 (7th ed. 1999) (defining “direct evideyi as “[e]videncedhat is based on
personal knowledge or observation dndlt, if true, proves a fact withit inference or presumption.”).

In the context of employment discrimination cas#igect evidence of an employer’s intent to
discriminate on the basis of sommhibited characteristic — in this case Plaintiff's race — is more
specifically defined as “evidence whiceflects ‘a discriminatory or retaliatory attitude correlating to
the discrimination or retaliation owlained of by the employee.’'Damon v. Fleming Supermarkets of
Florida, Inc., 196 F.3d 1354, 1358 (11th Cir. 1999) (quot@eayter, 132 F.3d at 641 (in turn quoting
Caban-Wheeler v. Else®04 F.2d 1549, 1555 (11th Cir. 1990)). As such, “direct evidence of
discrimination is powerful evidence capable of making optima faciecase essentially by itself.”
Jones v. Bessemer Carraway Medical Certéd F.3d 1321, 1323 n.11 (11th Cir. 1998r(curian).

“In the face of direct evidence, amployer must prove that the same employment decision would have
been made absent any discriminatory inte@aftter v. City of Miami870 F.2d 578, 582 (11th Cir.
1989).

In the absence of direct evidence, the eatbn of disparate treatment claims turns to
circumstantial evidence.

In evaluating disparate treatment oiai supported by circumstantial evidence,

we use the framework established by the Supreme Cadconnell Douglas Corp. v.

Green 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973),Taxds Department of

Community Affairs v. Burdinet50 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1981).

Under this framework, the plaintiff first has the burden of establishprgrea faciecase

of discrimination, which creates a rebbl@a presumption that the employer acted

illegally. SeeCombs v. Plantation Pattern$06 F.3d 1519, 1527-28 (11th Cir. 1997). A

plaintiff establishes arima faciecase of disparate treatmdayt showing that she was a

qualified member of a protected class and subjected to an adverse employment action
in contrast with similarly situateémployees outside the protected cléSse, e.g.
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McDonnell Douglas411 U.S. at 802, 93 S.Ct. at 182Wlifield v. Reng115 F.3d 1555,
1562 (11th Cir. 1997).

Wilson v. B/E Aerospace, In&76 F.3d 1079, 1087 (11th Cir. 2004).
1. Termination

Plaintiff argues that this casevblves direct evidence of discrination in the termination of her
employment. (Doc. 66 at p.54). Hegament that the termination of hemployment involves direct
evidence is as follows, in its entirety:

Direct evidence of the discrimination against McCurdy & Rre-
termination letter from Dr. Bice whicfalsely claims McCurdy received discipline

(Doc. 58-15 pp 24-25 { Ill). These are spdied examples of direct evidence of

discrimination making summary judgenmemproper as a matter of law.

“Direct evidence is evidence, which believed, proves the existence of the

fact in issue without inference or presuroptiIf a plaintiff offers direct evidence and

the trier of fact accepts thaevidence, then the plaifithas proven discrimination.”

[Jenkins v. Tuscaloosa City Bd. of Educ., 72 F. Supp. 3d 1238, 1244 (N.D. Ala. 2014)].
(Doc. 66 at 54).

Plaintiff argues that the pre-termination letsamt by Superintendeice “falsely claims
[Plaintiff] received discipline (Doc. 58-15 pp 24-25 1 11#¥id that this reflects an “undisputed” example
of direct evidence of discrimination. (Doc. 66 at 5&his assertion misapprehends the nature of direct
evidence—mistakes, misjudgments and inaccurate information may reflect poor management, but they
do not directly show discrimination. The pre-tamation letter in question reflects that the
recommendation to terminate Plaintiff’'s employmeas based on her failure to perform her job duties
and to comply with rules. (Doc. 5Rat 2). The letter refers tormmber documents in the record as
evidence of Plaintiff's “past disciplinary historyld. However, whether those documents reflect
performance appraisals or “discipling’irrelevant to the fact thaeither the pre-termination letter nor
any part of the “disciplinary histgt referenced in the letter caih any evidence that would permit a

court to find discrimination withown inferential leap or presumgti. Even construing the evidence in

the light most favorable to the Plaintiff, Plaintdffargument that the disciplinary history was “false” is,
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in and of itself, an inferential leagmd a presumption which negatesdrmgument that the record reflects
direct evidence of discrimination. Because Plainti hat presented direct evidence of discrimination,
the evaluation turns to circumstantial evidence.

Defendants argue thatamar cannot meet hegrima facie requirements for her Title VII
disparate treatment claim as to terminatibhe parties do not disputeathPlaintiff was a qualified
member of a protected class and was subjected dverse employmentten. However, Plaintiff
fails to direct the court to any evidence that shas'weplaced by a person outside h[er] protected class
or was treated less favorably thansimilarly-situated individuabutside h[er] protected clasSee
McDonnell Douglas Corp. v. Greed11 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).”
Maynard v. Bd. of Regents of Dof. Universities of Florida Dep't dEduc. ex rel. Univ. of S. Florida
342 F.3d 1281, 1289 (11th Cir. 2003). Moreover, in her deposition, when asked “Can you tell me one
person that's graded differentlyatt's a disability specialist whilgou were working there?” Plaintiff
responded that “I| cannot testify iwat.” (Doc. 58-8 at p.4). EhEleventh Circuit has stated:

As part of the Title VII plaitiff's prima facie case, the plaintiff must show that his

employer treated similarly situated employeesside his classdation more favorably

than herselfCoutu v. Martin Cty. Bd. of Cty. Commissionets F.3d 1068, 1073 (11th

Cir. 1995). To make a comparison of the piéi's treatment to that of non-minority

employees, the plaintiff must show that Inel he employees are similarly situated in all

relevant respectSmith v. Stratus Computer, Ind0 F.3d 11, 17 &k Cir. 1994)Mitchell

v. Toledo Hospital964 F.2d 577, 583 (6th Cir. 199&mith v. Monsanto Chemical Co.

770 F.2d 719, 723 (8th Cir. 198%)ert. denied 475 U.S. 1050, 106 S.Ct. 1273, 89

L.Ed.2d 581 (1986). In determining whethemployees are similarly situated for

purposes of establishing a prima facie caisés necessary to consider whether the

employees are involved in or accused ofghme or similar conduct and are disciplined

in different ways. Williams v. Ford Motor Co., 14 F.3d 1305, 1309 (8th Cir.1904).

plaintiff fails to show the esience of a similarly situatl employee, summary judgment

is appropriate where no other evidence of dismation is present. See, e.g., Mack v.

Great Atlantic and Pacific Tea G871 F.2d 179, 182 (1st Cir.1989).

Holifield v. Renp 115 F.3d 1555, 1562 (11th Cir. 1997)(emphasis in original).

In this case, Plaintiff has failed to demongdrtie existence of a similarly situated employee

who was treated more favorably or that she wataced by a person outside her protected class.
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Accordingly, Plaintiff has failed to satisfy the prima facie requirement as to termination, and
Defendant’s motion for summary judgmemt this issue is due to be granted.
2. Promotion

Plaintiff alleges that Defendadiscriminated against her withgard to promotions. (Doc. 32
at 1 18). Plaintiff alleges thathe is African-American and that despite her “exemplary,” “highly
competent,” and “often superior” performance, iEny situated white disability specialists were
promoted in her stead. (Doc. 328t 14, 16). She names thirteen whitenparators whom she contends
were promoted during her tenure with Defendant ([3@cat {16) and anothehite comparator, Sheila
Guthrie, during her deposition (Doc. 58-21 at 5). té\Rlaintiff's claim of Title VII discrimination for
failure to promotePlaintiff argues that

There is no evidence in thecord to support the claimsibfe Defendant that the

selectees possessed any more experiegiecation, or performed any better than

McCurdy, to the contrary the record clearly shows McCurdy was equally or even more

qualified in several othe groups promoted yshe was not selected.

This is direct evidence of discrimination.
(Doc. 66 at 48-49). However, the bail&egation that other selecteesreipromoted instead of Plaintiff
would still require an inferentiaelp or presumption in order for a court to find that such a selection
was clearly the result of discrimination.

Because Plaintiff has not presented direct eva@ of discrimination, the evaluation turns to
circumstantial evidence.

Under the McDonnell Douglas framework, to prevail on a claim of failure to promote, a

plaintiff may establish a prima facie casesek discrimination by showing that: (1) she

is a member of a protected class; (2) she gualified and applied for the promotion; (3)

she was rejected despite her qualificaoasd (4) other equallyr less qualified

employees who were not members of the protected class were proSesdde v. GTE

Florida, Inc, 226 F.3d 1249, 1253 (11th Cir.2000).
Wilson 376 F.3d at 1089. Defendant argthest Plaintiff “failsto make a prima faeicase of failure to

promote because she was not qualified for themption and the white comparators did meet the

qualifications.” (Doc. 57 at 52).
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Of the comparators listed by Plaintiff, onlydlerwere promoted during the period when Plaintiff
was on the State of Alabama Cedifie of Candidates for the positiohSenior Disability Specialist.
(Doc. 67-13). Plaintiff appearmn certificates dated Nawber 3, 2004, through January 23, 20a7at
4-14. During that same period, three candidatese vinred for the position of Senior Disability
Specialist: Sheila Guthrie on November 12, 2005; Si&th Jones on Febmyal8, 2006, and Harold
McKee on June 16, 2006, each of whom are whiterafldct a lower grade than Plaintiff on the
respective certificates. (Doc. 58-17 at 2; D6¢-13 at 9, 10, and 12). Although the certificates list
candidates and rank them either by a numerical graoegnade “bands,” the certificates only designate
the names as “candidates” and do not address théicaiens for the positiorof Senior Disability
Specialist or whether each candidptssesses any or all thiose qualifications. Meover, there is no
information on the certificates themselves or elsawhn the record regarding the factors used to
determine candidate rankings and whether thosengskiorrespond in any material way to the specific
qualifications for Senior Disability Specialist.

Defendants argue that pursuant to the testymof former DDS District Supervisor Norman
Ippolito,

In order to be eligible to be promoted frardisability specialist to a senior disability

specialist, a disability specialist had tovha (1) 6 years of seiese as a disability

specialist; (2) had tapply for the position through thea® of Alabama Department of

Personnel; (3) had to have his or her namea certification ofcandidates register

(eligibles) from the State Personnel Boardd@meeting or exceeding standards in each

respon_sibility; and (5) the applicant musiceive a recommendation from their unit

supervisor.

(Doc. 58-15 at 1 42). Ippolito further testified tlaatthe time of each of the promotions in question,
each of the candidates who were promoted were meeting standards and were recommended for
promotion by their supervisors, but that Plaintifhs “partially meeting standards in developmental
quality” and that she “never received a recommendétoon her supervisor that she be promoted to the

position of senior disability specialist.” (Doc. 58-13f&§t33-37). In a letter wtén by Plaintiff to DDS

Director Tommy Warren on Jurdg, 2005, Plaintiff acknowledged that she was “confused by the ‘poor
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quality of service’ assessment made” regarding @inker cases. (Doc. 67-2 &). Plaintiff further
acknowledged that her supervisor “does feml comfortable in recommending me for a senior
disability specialist position...” antthat “[t]his is the second timighe supervisor] did not recommend
me for a senior disability specialist position...” (Doc. 67-2 at 2)(emphasis in original).

Although the qualifications as for the position eruated by Ippolito would clearly disqualify
Plaintiff, viewing the evidence in the light mostéaable to Plaintiff, the certificates and rankings on
them would, if believed, create latast a prima facie case thaaintiff was qualified for the position,
that she was not promoted, and that qualified eng@sywho were not membearkthe protected class
were promoted. Accordingly, Plaiffthas met her prima facie burden.

When the plaintiff establishes a prif@aie case, which creates the presumption
of discrimination, the burden of productionifsh to the employer to articulate a
legitimate, nondiscriminatyg reason for its actionSee Roja285 F.3d at 134Z;ombs
106 F.3d at 1528. The employer “need not pade the court that it was actually
motivated by the proffered reasonBlirding 450 U.S. at 254-55, 101 S.Ct. at 1094. If
the employer satisfies its burden by artitimg one or more reasons, then the
presumption of discrimination is rebutteghd the burden of production shifts to the
plaintiff to offer evidence that the allegeshson of the employer is a pretext for illegal
discrimination.ld. at 255-26, 101 S.Ct. at 1094-95.

If the proffered reason is one thaiight motivate a reasonable employer, a
plaintiff cannot recast the reason lmotist meet it head on and rebutSee Chapman
229 F.3d at 1030. Quarreling with that reason is not sufficRe#.id The evidence of
pretext may include, however, the same evidence offered initially to establish the prima
facie caseSee Comhsl06 F.3d at 1528.

Wilson 376 F.3d at 1087-88. In this case, Defendast dl@arly articulatedhat the reason other
candidates were promoted insteadPddintiff is that she was “ptally meeting standards” on her
evaluations (Doc. 58-15 at { 34-36) and that heesrisors did not recommend her for promotion, a
fact which Plaintiff acknowledged. (Doc. 58-15 &7 Doc. 67-2 at 2). Accordingly, the burden of
production shifts to Plaintiff tprove that the articulated reasaare a pretext for discrimination.

“[A plaintiff] cannot prove pretext by asserg baldly that she wabetter qualified than

the person who received the position at isS&= Alexande207 F.3d at 1339. Wilson

must instead adduce evidencattthe disparity in qualifications was “so apparent as

virtually to jump off the page and slap you in the facedfield v. Goldkist, In¢.267
F.3d 1264, 1268 (11th Cir.2001) (citiigenney 247 F.3d at 1187 (11th Cir.2001))

19



(quotingLeg 226 F.3d at 1253-54); accotdexander 207 F.3d at 1339-40 (all quoting
Deines v. Texas Dep't of Protective & Reg. Sei&4 F.3d 277, 280 (5th Cir.1999)).

Wilson 376 F.3d at 1090.

Although Plaintiff argues that meeting stardtaand a supervisory recommendation were not
actually qualifications fopromotion (Doc. 66 at p.53-54), she offers no argument or evidence that the
articulated nondiscriminatory reasooffered by Defendant were pretigai. Accordingly, Plaintiff has
not met her burden of production as to the issugromotion, and Defendant’s motion for summary
judgment as to this issugdue to be granted.

3. Job Duties and Assignments

Plaintiff alleges that Defendardiscriminated against heritv respect to job duties and
assignments. (Doc. 32 at § 18). Plaintiff doesdistinguish between the $aignments” she received
and the “duties” she was required to perform tate the result of race discrimination. However,
Plaintiff alleges in her EEOC charge that she was assigned to work for “two White supervisors with a
history of terminating Black employees” and that sfas given a case load that “exceeded the number
of cases assigned to similarly situated white eng#ay’ (Doc. 34-2). She alleges in her complaint that
because of her race, she was assigned a higheloedsthan her comparator employees. (Doc. 32 at
13).

Defendant argues that Plaintiffaifs to show that similarlyitsiated employees outside of her
protected class were treated méaeorably.” (Doc. 57 aR). Specifically, Defendantotes that at her
deposition, Plaintiff admitted that she did not knowaaf similarly situated disability specialists that
received fewer case assignments. (Doc. 58-2 at 6). Plaintiff admitted that she had no basis for believing
that cases were assigned other than by an autocegedlistribution system. (Ddg8-3 at 7). Plaintiff
further admitted that Beth Jones did not assign hee rmases than other similarly situated employees.
(Doc. 58-3 at 136-37). Plaintiff ha$fered no response to Defendarafgument on this issue. Although

Plaintiff fails to address th issue, the court hasilsconsidered this matter on the merits of the motion.
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See United States v. One Piece of Real Prop. Located at 5800 SW 74th Ave., Migd6i3 H&d 1099,
1101 (11th Cir. 2004)(“[SJummaryudgment, even when unopposemin only be entered when
‘appropriate.”™).

Title VIl is not designed to make deral courts “sit as a super-personnel

department that reexamines an entity's business decisi&h®d v. Sears, Roebuck &

Co, 939 F.2d 1466, 1470 (11th Cir. 1994¢e also Combs v. Plantation Patterh86

F.3d 1519, 1543 (11th Cir. 1997) (stressing tfeateral courts do not sit to second-guess

the business judgment of employers”). Woslsignment claims strike at the very heart

of an employer's business judgment and digeebecause they challenge an employer's

ability to allocate its assets in responsshdting and competing market priorities. The

same concern exists for public entities saslthe Town's Police Department, which must

balance limited personnel resources with the wide variety of critically important and

challenging tasks expected of them by the public.
Davis v. Town of Lake Park, F|&45 F.3d 1232, 1244 (11th Cir. 2001).

In order to set forth a claim of racial disornation, a plaintiff must show that [s]he has

suffered an adverse employment action; tisat[slhe must establish that [s]he has

suffered a “materially adverse” change in the terms or conditions of employment because

of the employer's actionSee Kocsis v. Multi-Care Management, |8¢. F.3d 876, 885

(6th Cir.1996) (citation omitted).
Allen v. Michigan Dep't of Cory165 F.3d 405, 410 (6th Cir. 1999) In this case, Plaintiff fails to offer
any evidence that she suffered an adverse empldyacéion to support heraim of discrimination in
job duties and assignments or thaty similarly situated employewas treated more favorably.
Accordingly, Plaintiff has failed tdemonstrate a prima facie caselistcrimination as to job duties and
assignments, and Defendant’s motion for summaalgment is due to be granted on this issue.

4. Job Evaluations

Plaintiff alleges that Defendadtscriminated against her witkspect to job evaluations. (Doc.
32 at § 18). Negative performaneviews or evaluations, without m&y are not aatnable under the
discrimination clause of Title VII. IDavis v. Town of Lake Park, F|&45 F.3d 1232 (11th Cir. 2001),
the Eleventh Circuit stated that a “Title VII disarhation claim ... rarely may be predicated merely on

employer’s allegedly unfounded criticism of an eaygle’s job performance, where that criticism has
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no tangible impact on the terms, conatiis, or privileges of employmentld. at 1242. The court further
stated:

Employer criticism, like employgpraise, is an ordinary arappropriate feature of the

workplace. Expanding the scope of Title Vllgermit discrimination lawsuits predicated

only on unwelcome day-to-day critiques andemtedly unjustifiedhegative evaluations

would threaten the flow of communicationtlveen employees and supervisors and limit

and employer’s ability to maintain and inope job performance. [...] Simply put, the

loss of prestige or self-estedsit by an employee who receivedat he believes to be

unwarranted job criticism or performanaview will rarely---without more---establish

the adverse employment action necessary to pursue a claim under Title VII's anti-

discrimination clause.
Id. at 1242. The court then drew astilaiction between performanceviews that result in employees
being injured in the “tangible test i.e., with regard to the “ters, conditions, or privileges” of
employment, and those which do not amopthe employee in a material wagl. at 1245-1246.

Plaintiff alleges that after being assignedvark under certain supdasors whom she alleges
had a history of terminating African-Americans, sbeeived negative performance reviews. (Doc. 32
at 1 9). She claims that these negative performengews were without a ¢gtimate basis and were
made on the basis of her race. (Doc. 32 at § 1B .aBéges that she was eventually terminated based
on the performance reviews, with her employer laiting her termination to her failing to meet the
standards of the job. (Doc. 32 at § 12). Terminatian‘“igngible” injury which impacted Plaintiff in a
material way.

Defendant argues that Plaintiff fails to supgbrs claim with probatig evidence. (Doc. 57 at
54). Plaintiff does not directly address the discredercbf discrimination in the form of job evaluations
except in the context of her argunein support of heclaims of discrimination in termination and
promotions. (Doc. 66 at 50-54). However, “[tjo maké a prima facie case ddcial discrimination a
plaintiff must show (1) she belongsa protected class; (2) she wpslified to do thgob; (3) she was
subjected to adverse employmenti@t, and (4) her employer tredtesimilarly situated employees

outside her class more favorablgZiawford v. Carrol] 529 F.3d 961, 970 (11th Cir. 2008). At no point

in her argument does Plaintiff identify any similarigiated employee outside her class that was treated
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more favorably as to job evaluatis nor has Plaintiff provided suekidence in the record. Moreover,
the only adverse employment action claimed by Plaimtifegard to the allegedly discriminatory job
evaluations was the termination of her employnfentvhich, as stated above, summary judgment is
due in Defendant’s favor on thatsue. Accordingly, Plaintiff fails to establish a prima facie case of
discrimination in job evaluations, and summprggment is due ifiavor of Defendant.
5. Discipline

Although Plaintiff's First Amended Compldinalleged discriminatory and “unjustified
discipline,” (Doc. 32 at 1917-18), Plaintiff now asserts that
“Plaintiff McCurdy has never been disciplined irr bareer with DDS. Any asd®n by the Defendant’s
otherwise is pure pretext...” (Doc. &6 62). Plaintiff appears to begaiing again that the “disciplinary
history” relied upon in the pre-termination letteegieceived was “completely fabricated,” “false and
contrived after the fact.” (Doc. 66 at 63). To the extkat Plaintiff denies that she was ever disciplined,
this argument eliminates her claim of disparate treatment discrimination as to dischaedd.
(“Counseling’s and appraiseatings are not disciplenunder the rules.”). Moreover, to the extent that
Plaintiff is arguing that she was ordubject to “false” or “contrived” evaluations later characterized as
“discipline,” that argument has already been askld separately under Pl&#ird claim of disparate
treatment in her job evaluatiosapra Accordingly, Defendant’s motion for summary judgment as to
Plaintiff's claim of disparate treatmeas to discipline is due to be granted.

VI. CONCLUSION AND ORDER

For the reasons stated, iIORDERED:

Defendant’s motion for summajudgment (Doc. 56) ISRANTED.

DONE andORDERED this 17th day of March 2017.

N d . Por

David A. Baker
UnitedStatesMagistrateJudge
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