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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

KARL PETKOVICH, )
)
Plaintiff, )
)
v. )
) CIVIL ACTION NO. 2:14-cv-923-WHA
)
JAMIE REYNOLDS, in his individual ) (WO)
capacity, and GARY HICKS, )
in his individual capacity, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

[. INTRODUCTION

This cause is before the court on thdddeants’ Motion to Dismiss (Doc. # 30) for
failure to state a claim upon which relief cangoanted pursuant to BeR. Civ. P. 12(b)(6.
Also before the court are the Plaintiff’'s RespwfBoc. # 34) and the Bendants’ Reply thereto
(Doc. # 35). The court previously dismissgldclaims against the City of Montgomery on
January 21, 2015 (Doc. # 23). This Motion by tismaining individuaDefendants followed on
February 24, 2015. For the reasons to be disdussew, the Defendants’ Motion is due to be
GRANTED.

IIl. STANDARD OF REVIEW
The court accepts the plaintiff's factual allegations as tiighon v. King & Spalding

467 U.S. 69, 73 (1984), and construesdheplaint in the plaintiff's favoDuke v. Cleland5

! Counsel for the Defendants has shown Defendants in the style of the Motion to Dismiss simplynatd@Rand

Hicks.” The court points out to tladtorney that this is the propemay to style a pleading in court.

2 The Defendants have not specified the subpart of Rule 12(b) upon which they rely. Based on the arguments and
case law contained in the motion, the court construesiledgfursuant to Rule 12(b)(6), even though it does not

say so.
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F.3d 1399, 1402 (11th Cir. 1993). In analyzing thiigancy of pleading, the court is guided by
a two-prong approach: one, the court islmmind to accept conclusory statements of the
elements of a cause of action and, two, whereether well-pleaded facal allegations, a court
should assume their veracity and then determirgthvn they plausibly givase to entitlement
to relief. See Ashcroft v. Igbah56 U.S. 662678—79 (2009). “[A] plaintiff's obligation to
provide the ‘grounds’ of his ‘entitle[ment] tolief’ requires more than labels and conclusions,
and a formulaic recitation of the elements of a cause of action will noBdb.Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007). To survive a mntio dismiss, a complaint need not
contain “detailed factual allegans,” but instead the complaimust contain “only enough facts
to state a claim to relief that is plausible on its fate. &t 570. The factualllegations “must be
enough to raise a right to reliabove the speculative leveld. at 555.
. FACTS
The Plaintiff alleges the following facts, agramarized by the court ia previous order:

Until the events underlying this litigath occurred, Plaintiff was employed
as a City of Montgomery police officer. On August 6, 2002, he was asked to
come to the Montgomery Police Departrhand surrender his badge and weapon.
Plaintiff was interviewed, then transpaitéo his home. His home was searched
pursuant to a search warrant and his personal computer was seized. The
investigatory interview, warrant, and aseh were based on suspicions that
Plaintiff had “sent and/or received salaes images to and/or from a female under
the age of eighteen years.” (Doc. # 13af] 10.) Later inthe same month,
Defendants Reynolds and Hicks (also police officers) and Lt. John McCall came
to Plaintiff's home, entered without warrant, and seize@laintiff's and his
wife’s firearms from a locked safe. Beptember, police department employees
released statements about the allegatiorthe media despite Plaintiff's petition
to the District Court to prevent false information from being released. After a
hearing in Montgomery County Circuito@rt, Plaintiff was terminated. The
Mayor of Montgomery made statementsthe public to the effect that Plaintiff
was terminated because child porngima was found on Plaintiff's personal
computer.

Plaintiff was indicted on two misgneanor counts, Contributing to the
Delinquency of a Minor and Distributiniglaterials Harmful to Minors, on June
12, 2003. The completion of his criminal case, by agreement with the



Montgomery County District Attorney, wadelayed while Plaintiff deployed to
Irag on active military duty. Plaintiff returned in February 2005, and the
following month the Distributing MaterislHarmful to Minors charge was nolle
prossed, on March 23, 2005. Two days la®ajntiff pled guilty, best interest
plea with no admission of guilt, to thedtributing to the Delinquency of a Minor
Charge. He pled guilty because he wealeduled to relocate for a United States
Army position and could not do sdhile the case was pending.

The underlying evidence in the criminprosecution consisted of images
found on Plaintiff's computerbut a witness for the State “testified that the
metadata contained in the image indicatet the image was created or modified
on August 21, 2002—fifteen days after tdsc had been confiscated by the
City.” (Doc. #1 at 4 1 20.) The City and its agents were aware that evidence had
been fabricated and continue@wthe prosecution nonetheless.

After the Plaintiff petitioned for i-conviction relief, the trial court
found that Plaintiff had been indicted aftbe applicable statute of limitations had
run, meaning that the court had no jurisidic to accept Plaintiff's plea. After the
State appealed, the Alabama Court of @mathAppeals affirmed the trial court’s
decision.

(Doc. # 23 at 2-4.)
IV. DISCUSSION

The Plaintiff’'s original Complaint contaed three Counts. €hcourt allowed the
Plaintiff to file an Amended Complaint in ressanto a Motion to Disrss filed by the City. The
Amended Complaint, to which the instant MottorDismiss is addressed, deleted a claim for
unreasonable seizure of property which hadrbincluded in one of those Counts.

At this stage of the case, two of the Pldfigtioriginal three claims remain. The first,
Count 1, is styled “Unreasobbe Seizure of Plaintiff’'s Peos in Violation of the Fourth
Amendment to the United States Constitutiand is brought pursuant to 42 U.S.C. § 1983.
(Doc. # 18-1 at 2.) Count Il was a claim dilenly against the City of Montgomery, and has
been dismissed. The second remaining claioun€lll, is labeled aa state law claim for
malicious prosecution. (Doc. # 18-1 at 4.) Thert will discuss each of the two remaining

claims in turn.



A. Plaintiff's § 1983 Claim

1. Pleading Standard

Before proceeding to theilsstantive claims, the court must address the threshold
guestion of whether there ishaightened pleading standandg 1983 cases. The Defendants
claim in their Motion to Dismisthat the Eleventh Circuit usasheightened pleading standard
requiring “a 8 1983 plaintiff to allege with someesficity the facts whichmake out its claim.”
(Doc. # 30 at 2 1 3 (quotim@JR Invs. v. Cnty. of Escambi32 F.3d 1359, 1367 (11th Cir.
1998)). However, as recognized by the Plaintiébsinsel in brief, tis heightened pleading
standard no longer exists. leatl, as stated earlier, 8 1983 migiare governed by the standards
set forth inTwomblyandigbal. See Randall v. Sco&10 F.3d 701, 709 (11th Cir. 2010)
(“Pleadings for § 1983 cases involving defendartte are able to assert qualified immunity as a
defense shall now be held to complith the standards describedigbal.”). While one panel
decision shortly aftelRandalldid employ the heighted pleading standard, the consensus in the
Eleventh Circuit is thaRandallis controlling precedent and martis to dismiss in cases of this
type are to be governed Byvomblyandigbal. See Washington v. Albrigi&814 F. Supp. 2d
1317, 1320-24 (M.D. Ala. 2011) (summarizing thetdiy of the heightened pleading
requirement and concluding that tRandallapproach was the law of the circugte also Cole
v. City of TarrantNo. 2:14-CV-1737-VEH, 2014 WL 64530,1at *5 (N.D. Ala. Nov. 17, 2014)
(following Randallin deciding a motion to dismiss in wh qualified immunity was raised).

For these reasons, the court will notpdoy the pleading standard set forthGdR as
Defendants’ counsel argues, @ rthat standard is now outdatender more recent case law.
Instead, the court will apply th@eading standard set forth Tivomblyandlgbal, as described

above.



2. Substance of Claim

In support of their Motion to Dismiss theaifitiff's § 1983 claim, the Defendants argue
that they never “initiated a legal proceediragjainst the Plaintiff, and that because his
prosecution was initiated through an indictment, the Defendahtsodlithemselves effect any
seizure of the Plaintiff's persolet alone an unreasonable andamstitutional seizure. Because
of these facts, the Defendants assert, they ditéedrto qualified imnanity and the claim should
be dismissed. In response, the Plaintiff arghasthe Complaint sufficiently alleges that the
Defendants terminated his employmentzedihis personal property, and fabricated
incriminating evidence on his computer;@liwhich combined constitutes a claim for
unreasonable seizure in violation of the Fodmhendment. For the reasons to be discussed
below, the court finds that the Plaintiff hast made a legally sufficient claim that the
Defendants effected an unreadaleaseizure of his person.

The Eleventh Circuit has recognized mialics prosecution as a Fourth Amendment
violation cognizable as a § 1983 claiWood v. Kesler323 F.3d 872, 881 (11th Cir. 2003). It
appears that this is the type of claim set fartthe Amended Complaint, as the Plaintiff pleads
that “Defendants initiated a judicial proceedagginst the plaintiff without probable cause, and
yet with malice.® (Doc. # 18-1 at 2 1 9.) To make suich a claim, the Plaintiff “must prove
two things: (1) the elements of thenmmon law tort of malicious prosecuticemd (2) a violation
of his Fourth Amendment right to be free from unreasonable seizugeglér v. City of

Auburn, Ala, 618 F.3d 1240, 1256 (11th Cir. 2010). Hleventh Circuit has set out the

3 While the Plaintiff does specifically allege that Defendant Reynolds took weapons from his o avi
warrant during the month following the seizure of his computer, his § 1983 claim is nodllabpled as a claim
for unreasonable seizure of his personal property an amreasonable search. el¢ourt infers that this
unreasonable seizure claim, labeled as unreasonable seizure of the person, is intentledraliogous
prosecution variety of Fourth Amendmetaim, as the Plaintiff has not alleyéalse arrest or excessive force and
relies heavily on the allegation that the Defendants “institatgidicial proceeding” agast him for the purposes of
both his § 1983 claim and his state law claim.



elements of the first prong of the test, the camnaw tort of malicious prosecution, as follows:
“(1) a criminal prosecution instited or continued by the presatefendant; (2) with malice and
without probable cause; (3) that terminated in the plaintiff accused’s favor; and (4) caused
damage to the plaintiff accusedWood 323 F.3d at 881-82 (citingboh v. Renpl141 F.3d
1000, 1004 (11th Cir. 1998)). The court notes, as did the pan&ag that these are also the
required elements in Alabama for thatstlaw tort of malicious prosecutiofd. at 882 (citing
Delchamps, Inc. v. Bryan?38 So. 2d 824, 831-32 (Ala. 1999)).

Here, the Plaintiff has sufficiently plede third and fourth elements listedWood The
Amended Complaint states that the proceeding against him “ended in [his] favor and his
conviction was set aside,” andds that the prosecution caused damage because his “career in
law enforcement was destroyeds heputation ruined in his foen community and plaintiff was
caused to incur substantial costsha defense of thisharge.” (Doc. # 18-1 at 2 § 9.) The key
deficiency in the Amended Complaint as to thaimlis the plausibility of the allegations that
the particular individual Defendamin this case “instituted @ontinued” a criminal prosecution
of the Plaintiff.

a. None of the facts alleged by the Plaintif€reate a plausible inference that either

Defendant instituted or any manner initiated the judicial proceeding against the
Plaintiff.

In Alabama, a criminal prosecution beginome of three ways: itiding an indictment,
the issuing of a warrant or by binding otlee offender.” Ala. Code § 15-3-7. Here, the
Plaintiff's prosecution began when he was @teldl on June 12, 2003. (Doc. # 1 at 3 1 15.)
Although the Plaintiff alleges thabefendants initiated a judicigroceeding against the plaintiff

without probable cause, and yet with maliced{D# 18-1 at 2 § 9), the Amended Complaint



does not allege sufficient facts to lead to theupible inference that these remaining Defendants
themselves in fact “initiated a judicial proceeding.”

The Amended Complaifitmakes no reference to actidmsthe remaining individual
Defendants that were at all conreztto bringing about the indictmeott the Plaintiff. Insofar as
the Defendants themselves are concerned;dmeplaint alleges specifically that (1) both
Defendants visited the Plaintiff’'s home in Aug@802 (Doc. # 1 at 3  11); and (2) “[w]ithout a
warrant, Reynolds entered into Plaintiff's hewsd impounded his gunsg¢luding his wife’s
pistol, from the safe in which they were locketlf.). The Plaintiff doesiot allege that either
Defendant was involved in any of the evehtst occurred on August 6, 2002, when the Plaintiff
was asked to relinquish his badge and weapahwas transported back to his home by
Montgomery police officers, who then seized pessonal computer. (Do# 1 at 2-3 { 10.)

The Plaintiff further does not allege any facts t@inect his indictmertb either Defendant.

For these reasons, the Amended Complaint doesufficiently allege the first element
of the unreasonable seizure claim in this case—that “a criminal prosecution [was] instituted or
continuedby the present defendahtWood 323 F.3d at 882. While the Amended Complaint
alleges that a judicial proceeding was instifuagainst the Plaintiff, it contains no factual
allegations sufficient to create a plausible infieethat the named Defeartts were involved in
initiating the proceeding, and thus it does not “raisgght to relief above the speculative level.”

Twombly 550 U.S. at 555.

* The Amended Complaint (Doc. # 18-1) makes reference to and incorporates parts of the original Complaint (Doc.
# 1), albeit in violation of M.D. Ala. Local Rule 15.Therefore, although the court is determining the legal
sufficiency of the Amended Complaint, some citations will be to the original Complaint.
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b. The claim also independently fails becausgone of the Plaintiff's allegations give
rise to a plausible inference of malice on the part of either Defendant.

The second element of the type of unreas@nabizure claim at issue here is that a
judicial proceeding was instituted against therRiii“with malice and without probable cause.”
Even giving the Plaintiff the benefit of assing there was not probable cause, none of his
factual allegations support the inrdace that either Defendant acteith malice. The Plaintiff’s
allegations of malice take the form of “labels and conclusiads,ivhich the court is not bound
to accept because they amount to conclusatgistents made without additional supporting
factual allegations.

Specifically, the Amended Complaint allegeatt(il) “Defendants itiated a judicial
proceeding against the plaintiff without probabhuse, and yet with malice” (Doc. # 18-1 at 2
19); and (2) “Defendants acted willfully, maliagly, under a mistaken interpretation of the law
... (d. at 31 12). These allegat®are not sufficient to sustaeihe claim of malice because
“a formulaic recitation of the elemert$a cause of action will not do.Twombly 550 U.S. at
555.

The factual allegations in the Amended Complaeken as true, faib create a plausible
inference that the Plaintiff is entitled tdie¢ against these individual Defendants under the
Fourth Amendment. The Amended Complaint does not allege facts sufficient to satisfy the first
prong of the Eleventh Circuit test for a § 1988licious prosecution @m. The Plaintiff’s
§ 1983 claim of unreasonable seizure doesewauthr the threshold required by the Supreme
Court inTwomblyandlgbal.

c. The Defendants are also entifd to qualified immunity.

Because the Amended Complaint does not make out a legally sufficient Fourth

Amendment claim, it is also appropriate to dssithe claim on the basi$ qualified immunity.



See, e.gEpps v. Watsq192 F.3d 1240, 1243 (11th Cir. 2007) (“Unless the plaintiff's
allegations state a claim of violation of cleaglstablished law, a tendant pleading qualified
immunity is entitled to dismissal befotiee commencement of discovery.”) (quotidgchell v.
Forsyth 472 U.S. 511, 526 (1985)).

In assessing qualified immunity at the motiondismiss stage, the court must determine,
in whichever order it deems apprite, “(1) whether the facts afjled make out a violation of a
constitutional right; and (2) wheththat right was ‘clearly establied’ at the time of the alleged
misconduct.” Bratt v. GenoveséNo. 8:13-CV-3210-T-36AEP2014 WL 6832644, at *2 (M.D.
Fla. Dec. 3, 2014) (citingearson v. Callaharb55 U.S. 223, 232 (2009)). Here, for the reasons
discussed above, the facts alleged do not maka wwlation of a constitutional right by these
Defendants. The court cannoadrany plausible inferenceofn the facts alleged that the
Defendants unreasonably seizedRentiff's person by instituting a judicial proceeding or in
any other manner. And, even if the Amended Aampcould be read to allege a constitutional
violation, it clearly doesot allege violation of a clearly eblished right. Therefore, the
Defendants are entitled tpalified immunity.

For these reasons, the Motion to Dismisdue to be GRANTED as to the Plaintiff's
§ 1983 unreasonable seizure claim.

B. State Law Malicious Prosecution Claim

In alleging a claim for state law maliciopsosecution, the AmendeComplaint asserts
that the “City and the individualfficers instituted a judicial pceeding against the plaintiff,”
and that they “did so without probable causmed perpetuated theqmeeding with evidence
which was fabricated or altered by the Cibhdavhile in its custody.” (Doc. # 18-1 at 4 1 21—

22.) The individual Defendants argue that they protected againstisiclaim by state-agent



immunity under Alabama law. This typé&immunity is described in depth Ex parte

Cranman 792 So. 2d 392 (Ala. 2000), which specifies $ituations in which state agents are
immune from tort liability.ld. at 405. InCranman the Alabama Supreme Court restated the
rule of state-agent immunity as follows: “A State agdall be immune from civil liability in his
or her personal capacity when the conduct maglddsis of the claim against the agent is based
upon the agent’s [activities falling withimy one of several listl categories].ld. (emphasis in
original).

Also relevant in this case is peace offidescretionary function immunity, as provided
for in Ala. Code 8§ 6-5—-338. The statute states that® officers, as defingudl the statute, “shall
at all times be deemed to be officers of thigestand as such shall have immunity from tort
liability arising outof his or her conduct in performanceasfy discretionarjunction within the
line and scope of his or her law enforcetnduties.” Ala Code. § 6-5-338(a). The Alabama
Supreme Court has incorporatedtstatutory immunity into # state-agent immunity doctrine
described irCranman In Hollis v. City of Brighton950 So. 2d 300 (Ala. 2006), it determined
that the immunity providetb peace officers under 8 6-5-388s broader than the overlapping
fourth category set out i@ranman and expanded that category accordindt..at 309.
Specifically, the coumreasoned that:

Given the divergence between the scabethe immunity granted by 8§ 6-5—

338(a)—"conduct in performa&e of any discretionarjunction within the line

and scope of his or her law enforcemeuaties”—and summarized in category (4)

of the Cranman restatement—"exercising judgment in the enforcement of the

criminal laws of the State ...."—we cdode that immune category 4 of the

Cranmanrestatement should be expanded siate the law of immunity in this

area so as to reflect § 6-5-338(a).

Id. After Hollis, the modifiedCranmanformulation of the fourth cagjory of activities protected

by state-agent immunity included situations whteeagent was “(4) exercising judgment in the
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enforcement of the criminal laws of the $tahcluding, but not limited to, law-enforcement
officers’ arresting or attapting to arrest persongt, serving as peace officers under
circumstances entitling such officersimamunity pursuant to 8§ 6-5-338(a), Ala. Code 1975.
Id. (emphasis of additional language in original).

Because statutory immunitynder 8§ 6-5—-338 is treated asudcategory of the broader
doctrine of state-agent immunity, the Alabamgi@me Court continues to apply the exceptions
to state-agent immunity listed @ranmanin cases in which statutory peace officer immunity is
implicated. See, e.gEx parte Colemanl45 So. 3d 751, 757-58 (Ala. 2018k parte City of
Montgomery 99 So. 3d 282, 293-94 (Ala. 2012). Stagent immunity does not apply:

(1) when the Constitution or laws of the United States, or the Constitution of this

State, or laws, rules, or regulationstbis State enacted or promulgated for the

purpose of regulating the adties of a governmental agency require otherwise;
or

(2) when the State agent acts willfulljaliciously, fraudulently, in bad faith,
beyond his or her authority, or under astaken interpretation of the law.

Cranman 792 So. 2d at 405.
State-agent immunity is analyzed usangurden shifting test, as describedEmparte
Estate of Reynold946 So. 2d 450 (Ala. 2006):
In order to claim State-agent immty; a State agent dars the burden of
demonstrating that the plaintiff's clainagise from a function that would entitle
the State agent to immunitlf the State agent makesch a showing, the burden
then shifts to the plaintiff to show thte State agent acted willfully, maliciously,
fraudulently, in bad faith, doeyond his or her authority.
Id. at 452. In this case, the Plaintiff argues thatDefendants acted willfully and maliciously
and does not argue that the Defartdaactivities fell outside “th&ne and scope of his or her
law enforcement duties.” § 6-5-338(a). The cpresumes that the Plaintiff concedes this
point, and further finds thatéhactivities alleged in the Aemded Complaint, entering the

Plaintiffs home while on dutyrad seizing weapons, do “arise fr@rfunction that would entitle

11



the State agent to immunityEx parte Estate of Reynold36 So. 2d at 452. The Defendants
have made their showing by arguing that trearRiff does not dispute they were employed as
law enforcement officers and that “[t]heir involvent in any investigation or arrest would be in
their capacity as law enforcementioérs.” (Doc. # 30 at 6.) Thefore, the burden shifts to the
Plaintiff to show in his Amended Complaint theg can make out a claim that the Defendants
“acted willfully, maliciously, fraudulently, ifad faith, or beyond [their] authority Ex parte
Estate of Reynold946 So. 2d at 452.

The Plaintiff does in fact allege that thef®edants acted in this manner. However, for
the same reasons discussed in regards to the federal § 1983 claim above, the Amended
Complaint does not state factual allegationsngj rise to a plausible inference that the
Defendants acted with malice. The Plaintifjaes that “[c]osting a man his profession and his
personal freedom by fabricatimyidence is the essence of an act ‘committed willfully,
maliciously, and outside the scopk[the Defendants’] authoyit” (Doc. # 34 at 6.) The
problem with this argument is that nothingfwe Complaint links thesedividual Defendants to
the allegedly fabricated evidencAccepting as true the allegation tlsaimeondabricated
evidence on the Plaintiff’'s computer, there are lfegations that connect the fabrication to the
Defendants. As discussed above, the only speitions by these Defendants listed in the
Amended Complaint are their arrival at the Plaintiff's home during thehradter the Plaintiff's
computer was seized and the seizure ofgraksweapons from the home. Ultimately, all
allegations of malice on the part of the Defants amount to legal conclusions or mere
speculation without additional suppiog factual assertions.SéeDoc. # 18-1 at 5 1 23, 25
(alleging in a conclusory fashion that the Defants instituted a judial proceeding without

probable cause and that they acted “willfullyamth malice” and that they acted “willfully,
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maliciously, under a mistaken interpretation @& tw and/or outside éir authority after the
statute of limitations had expeid and with evidence they kneavbe fabricated”)).

For these reasons, the counid$ that the Defendants wexeting within the scope of
their discretionary functions as peace officarg] that, taking the factual allegations in the
Amended Complaint as true, none of the allegatgves rise to an inference that the Defendants
acted maliciously. Therefore, the Defendaate entitled to statagent immunity under
Alabama case law and 8§ 6-5-338, and the Motion to Dismiss will be GRANTED as to the
Plaintiff's state law mali@us prosecution claim.

V. CONCLUSION

For the stated reasons, it is hereby ORDEREAD the Motion to Dismiss (Doc. # 30) is

GRANTED, and all remaining claims againstf@®sdants Jamie Reynolds and Gary Hicks are

DISMISSED with prejudice.

DONE this 23rd day of April, 2015.

/s/ W. Harold Albritton
W. HAROLD ALBRITTON
SENIORUNITED STATESDISTRICTJUDGE
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