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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERNDIVISION

LAWRENCE HICKMAN, )
)
Plaintiff, )
)
V. ) CIV. ACT. NO. 2:15¢cv782-ECM
) (WO)
AMERICAN SPECIALTY )
ALLOYS, INC., et al, )
)
Defendants. )

MEMORANDUM OPINION and ORDER

Plaintiff Lawrence Hickmarf“Hickman”) filed this ation on October 23, 2015,
alleging claims of breach afontract, unjust enrichmenfraud and conversion against
American Specialty Alloys, Inc, RevoluticAluminum, LLC, a/k/a/ ASA Metals, LLE
and Roger D. Boggs (hereinaftcollectively “Defendants”).According to Hickman, he
worked for and invested in Boggs' non-exigt@luminum plant.Hickman asserts he is
owed $335,705.04, which constitutes the unpadaeh to build the plant as well as unpaid
wages, severance pay, and tax reimbursenttinkman also seeks pre- and post-judgment

interest, attorney’s fees and punitive damages against the Defen{aat. 28).

! The Plaintiff asserts that Revolution Aluminum, Llii<a successor in interest to American Specialty
Alloys, Inc. and refers to them collectively as “ASA”the Complaint. For the pposes of this Order, the
Court will do the same.
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Now pending before the Court is Hickm& Second Motion for Default Judgment
(doc. 32) against the DefendahAt3.he Defendants have filed a response to the Plaintiff's
motion. (Doc. 43). On November 16, 20ft& Court heard oral argument on the Motion
for Default Judgment. After careful consideon, the Court concludes that motion for
default judgment is due to be GRARD in part and DENIED in part.

. JURISDICTION AND VENUE

Subject matter jurisdiction is properrpuant to 28 U.S.C. § 1332. Personal

jurisdiction and vene are uncontested.
[1. STANDARD OF REVIEW

Federal Rules of Civil Procedure 55 gawethe procedure for obtaining a default
judgment. An entry of default must precede an entry of a default judgnfeee
FED.R.Qv.P. 55. When a defenddtmas failed to plead astherwise defend,” and the
plaintiff demonstrates that failure, thelerk must enter the defendant's default.
FED.R.QvV.P. 55(a). After entry oflefault, the plaintiff “must apply to the court for a
default judgment.” ED.R.Qv.P. 55(b)(2). The court may bi# not required to hold a
hearing before entering a default judgmentGiven its permissive language, Rule
55(b)(2) does not require a damages hearing in every c@&mevanno v. Fabed04 F.3d

1361, 1366 (11th Cir. 2015).

2 Also pending before the Court are the Plaintiffistions for telephone status conference (docs. 57, 59,
& 60) which are due to be denied as moot.



“When a defendant defaulise “admits the plaintiff’'s well-pleaded allegations of
fact.” Id., (quotingLary v. Trinity Physician Fin. & Ins. Serv§.80 F.3d 1101, 1106 (11th
Cir. 2015) (quotation marks omitted)).

[11. PROCEDURAL HISTORY

Some procedural hmty of this case is critical tthe resolution of the Plaintiff's
motion for default judgment. The originabmplaint was filed on October 23, 2015,
alleging claims of breach obatract, unjust enrichment, fraud, and conversion. Defendant
Revolution Aluminum, LLC, was served on kh 10, 2016, and entry of default was
entered against it on April 4, 2016. (Doc..1@ounsel for all the defendants accepted
waivers of service on May 27, 2016. (Do&8, 14 & 15). No answers or responsive
pleadings were filed on balf of the Defendants.

On October 7, 2016, the Plaintiff filedstatus report indicating that the parties had
been engaged in settlement negotiations sireddke of service, but that negotiations had
broken down. (Doc. 17). On November 221@0Hickman filed ang@plication for default
against American Specialty Alloys and RoBeggs, and on November 28, 2016, the Clerk
entered default as to the remiag two defendants. (Doc. 20).

On March 8, 2017, the Plaintiff filed Motion for Default ddgment as to all
Defendants (doc. 21), and on March 9, 2Gih@é, Court ordered the Defendants to show
cause why the Motion should nag granted. (Doc. 24). The Defendants filed nothing in
response to the Motion for Default Judgment.

On May 8, 2017, the PIdiff filed an amended complaint and served the amended

complaint on the attorneyho accepted service on behalftbé Defendants previously.
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(Doc. 28). The Defendants fileno answers or responsivee@tliings in response to the
amended complaint.

On August 3, 2017the Plaintiff again applied foentry of default against the
defendants (docs. 29 & 30) which the Clerkered on August 4, 2017 (doc. 31). On
August 8, 2017, the Plaiftifled a second motion fodefault judgment (doc. 32).0n
December 4, 2017, the Court ordered the Ded@ts to show causéy the second motion
for default judgment should not be granted. (Doc. 35).

On December 14, 2017, tatney Clinton A. Richatson (“Richardson”) filed a
notice of appearance on behalf of all threkedeants. (Doc. 36). On December 22, 2017,
the Defendants filed a respent the motion for default judgment in which they allege
prior counsel failed to properhgspond to the amended complaifDoc. 43). In addition,
the Defendants specifically requested “tki@s Court not enter default judgment, and
permit Defendants an extension of forty-five (45) days to sexequate capital to resolve
this matter with the Plaintiff cotherwise initiate an active defge of Plaintiff's claims for
relief.” (Doc. 43 at 4). The Plaintiff opposgdanting the Defendants’ additional time to
respond. (Doc. 44). The Defendants filed naghivithin the requested forty-five days.

On March 29, 2018, “Clinton Richardsamd the law firnof Capell & Howard,
P.C.” filed a motion to withdraw as coundel the Defendants (doc. 46) to which the

plaintiff objected (doc. 47). On May 24, 20E8torney Clinton Richardson filed another

3 Upon the filing of the second motion for default judgméime Court denied as moot the Plaintiff's first
motion for default judgment (doc. 33).



motion, seeking to withdraw and to substitaterneys James N. Northcutt, Jr. and Henry
H. Hutchinson as counsel of record for thefendants. (Doc. 48). On May 25, 2018,
Attorneys James Northcutt Walter, Jr. anchiyeHamilton Hutchinson filed notices of
appearance on behalf of all thdefendants. (Docs. 49 & 50).

The case was reassigned to the undeesigon August 15, 2018(Doc. 51). On
October 16, 2018, the Court granted Attordighardson’s motion to withdraw and to
substitute attorneys and set thenaining motions for oral arguent. (Doc. 52). The Court
heard oral argument on thengiing motions (Doc32 & 46) on Novemeér 16, 2018. At
that time, counsel for the Defdants indicated their desi@withdraw from representation
and informed the Court thahe individual defendant asell as the corporate entities
consented to their withdrawal as counsereaxford in this casélhe Court specifically
expressed concern that that the corporatendefes could not be left unrepresented.
Counsel represented that the defendantsdveeture new counsel by December 7, 2018.

Notably, after attorney libton Richardson filed his st Motion to Withdraw (doc.
46) on behalf of himself and his law firnRichardson filed a subsequent Motion to
Withdraw and sought leave to substitutevneounsel (doc. 48). Thereafter, attorneys
Walter and Hutchison filed Notices of Appeararon behalf of all Defedants. (Docs. 49
& 50). Despite indicating a desire to withdr from representation of the Defendants, to
date, neither Attorney Waltaor Attorney Hutchison haddd a Motion to Withdraw, nor
has new counsel filed an appearance on beh#ie defendants. Further, Defendants have

failed to respond to amended complaint.



V. FACTS

The following facts are taken from the amded complaint (doc. 28). According to
the plaintiff, Lawrence Hickman, he workddr and invested in American Specialty
Alloys, Inc. (“ASA”). Hickman asserts that he waseamployee of ASA and worked with
the company and its representative, Rogeggs (“Boggs”), on a jject to build an
aluminum mill. According tddickman, Boggs offered finandiacentives to him for his
contributions, both monetary and labor. riliance on those representations, Hickman
wired funds to Boggs, which were defied into Boggs’ personal account.

Hickman eventually becanmispicious that the projeto build the mill was not
legitimate and was simply a wan which for Boggs to peomally benefit financially.
Around the time Hickman begda doubt the legitimacy of ehproject, Boggs, on behalf
of ASA, issued Hickman a 1099 insteadaofV-2, effectively reclassifying him from
employee to an independent contractor. Tadassification resulted in tax benefits to
ASA and Boggs and tax liability to Hickmartickman ultimately discovered that the
project was not funded and AS¥%d Boggs were unable to rgdas financial investment.
Hickman realized that Boggs@ ASA fraudulently used a lawrifin logo on its Promissory
Note in order to bolster theredibility of the financial @nsaction. Although Boggs
represented to Hickman thattdebt owed to him by AS#as bonded and insured, it was
not.

When it became clear the project wouldt materialize, Boggs agreed to pay
Hickman additionamoney to account for the delay nepayment of his investment. On

behalf of ASA, Boggs terminated Hickmaesiployment and agreed to pay him all money
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owed plus severance, bonus, and relocatixpenses, all totaling $335,705.04. Despite
these representations, Hickman has not receaggayments from Boggor ASA.

Hickman brings claims against ASA anddgs for breach of contract, fraud, unjust
enrichment, and conversién.None of the Defendants hassponded to the Plaintiff's
Complaint.

V. DISCUSSION

In the Eleventh Circuit there is a “stropglicy of determining cases on their merits
and we therefore view defaults with disfavdin’re Worldwide Web Systems, In828
F.3d 1291, 1295 (11th €i2003). Nonetheless, it is wektled that a “district court has
the authority to enter default judgment for failure to comply withts orders or rules of
procedure.’'Wahl v. Mclver773 F.2d 1169, 1174 (11th Cir. 1985).

Rule 55 of the Federal Rules of Civildeedure provides for entry of default and
default judgment where a defendant “hasefaito plead or otherwise defend as provided
by these rules.” Fed. R. Civ. P. 55(a). thBlugh modern courts do not favor default
judgments, they are appropeavhen the adversary process baen halted because of an

unresponsive partyFlynn v. Angelucci Bros. & Sons, In@48 F. Supp. 2d 193, 195

4 Hickman also seeks to pierce ASA’s corporate vasidal on an alter ego theory to hold Boggs liable for
the acts of the company. The Court notes, however;[ddatlaim based on the alter ego theory is not in
itself a claim for substantive relief, but rather is proceduRyadls v. Lathan Co., Inc77 So. 3d 1175,

1179 (Ala. 2011). Thus, “[a] finding of fact ofter ego, standing alone, creates no cause of actidn.”
Nevertheless, Hickman'’s allegations about piercing ASA’s corporate veil relate directly to his breach of
contract claims against the entity. And based on the leont;s allegations that @&gs “failed to maintain
corporate formalities, adequately fund his entitieg] a. . comingled his personal assets with those of
ASA,” the Court concludes that Hickman has pleasigfficient facts to pierce ASA’s corporate veil and
hold Boggs liable as the corporation’s alter ego. (Doc. 28 at 4).
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(D.D.C. 2006) (citation omitted). Where, as hetefendants have fadeo respond to or
otherwise acknowledge the pendency of a latwsyainst them after being served, entry of
default judgment may be appropriate.

The law is clear, however, that a defendant's failure to appear and the Clerk's
subsequent entry of defaultagst him do not automatically &ihe the plaintiff to a default
judgment. A default is not faabsolute confession by thefeledant of hidiability and of
the plaintiff's right to recover,” but is stead “an admission of the facts cited in the
Complaint, which by themselvesay or may not be sufficieto establish a defendant's
liability.” Pitts ex rel. Pitts v. Seneca Sports, 1321 F. Supp. 2d B3, 1357 (S.D. Ga.
2004);see also Descent v. Kolitsid&96 F. Supp. 2d 1315316 (M.D. Fla.2005) (“The
defendants' default notwithstandi the plaintiff isentitled to a default judgment only if
the complaint states a claim for reliefQhudasama v. Mazda Motor Corfi23 F.3d 1353,
1370 n.41 (11th Cir. ¥) (“A default judgment cannot std on a complaint that fails to
state a claim.”).

“The allegations must be well-pleadedoirder to provide a sufficient basis for the
judgment enteredDe Lotta v. Dezenzo's Italian Rest., /2009 WL 4349806 at *2 (M.D.
Fla. 2009) (citingeagle Hosp. Physicians, LLC v. SRG Consulting, b81, F.3d 1298,
1307 (11th Cir. 2009)). In deciding whethtee allegations in the complaint are well
pleaded, the “plaintiff's obligation to prowdthe grounds of higntitlement to relief
requires more than labels and conclusiond, @ formulaic recitation of the elements of a

cause of action will not do.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)



(quotations omitted). Instead ethfactual allegations must be enough to raise a right to
relief above the speculative leveld.
A. Breach of Contract

While not a paradigm of clarity, th€ourt construes Hickman’s complaint as
alleging two separate breach odntract claims — one for breach of the May 7, 2014
Promissory Note (doc. 28-1); and the otharbreach of the February 6, 2015 General
Release Notice (doc. 28-2). &R ourt concludes that Hickm'a allegations, coupled with
the plain language of the Promissory Notd &eneral Release Notice, provide a sufficient
basis to enter judgment on both breach oftiaxt claims. The Court addresses each claim
in turn.

Beginning with the Promssory Note, the Court deteimes that Mississippi law
applies to any breach thereunélerTo prevail on a breach of contract claim under
Mississippi law, Hickman must establish “thgistence of a valid and binding contract,
and . . . a showing that the defendaas broken, or breached itManess v. K & A
Enterprises of Mississippi, LL@50 So. 3d 402, 414 (Mis2018) (citation ad quotations
omitted). Here, Boggs, on bdhaf ASA, issued Hickmara Promissory Note outlining
the terms of repayment for Hickman'’s initiahdincial investment in the company. The
Promissory Note provides that ASA “uncamehally promises” to pay Hickman “the

principle sum of [$88,985.00}yith interest accrued, ateahrate of [100%], the sum of

®> The Promissory Note contains a choice of law giom which reads “[t]his Promissory Note shall be
governed and construed in accordance with the applicable laws of the [sic] Mississippi.” (Doc. 28-1 at 4).



principle and interest totalling [sic] $177® to become due and payable on the [sic]
December 15, 2014.” (Doc. 284t 3). Further, Hickman’s allegations establish that
“Boggs executed [the Promiggd\ote], but refused to providaim] with a signed copy.”
(Doc. 28 at 4). To date, Hickman had meceived any paymeérfirom Boggs or ASA
pursuant to the terms tie Promissory Note.

Turning to the breach of the General Release Notice, thet Getarmines that
Alabama law applies tany breach thereund&rTo succeed on a breach of contract claim
under Alabama law, Hickman must assert fadiech establish “(1) the existence of a valid
contract binding the partie$2) the plaintiff's performanceinder the contract; (3) the
defendant’s nonperformae; and (4) damagesCapmark Bank v. RGR, LL.81 So. 3d
1258, 1267 (Ala. 2011) (citatiavmitted). Here, Hickman allegehat concurrent with his
termination from ASA “Boggsndividually and through ASA, agreed to pay . . . all
amounts due to [him], plus sea@ace, tax obligations, wages bonus, moving expenses
and other remuneration to compensate fomfona losses suffered by Hickman as a result
of the actions of Boggs, individilyaand on behalf of ASA.” (Bc. 28 at 7). To that end,
“Boggs prepared a release that Hickmagmed and an ASA employee withessed, which
also was executed and provided along waitiher documents that set forth the amounts

owed to Hickman in the form of seamce, bonus and other compensatiold”)( The

® While the General Release Notice, and the PlaintifSeimare silent as to what law applies in the event
of a dispute, Hickman does allege that he is a citizé&tabama. (Doc. 28 at 1). This indicates to the Court,
absent evidence to the contrary, ttiet contract at issue was formiedAlabama. Accordingly, Alabama
law appliesSee Blalock v. Sutphi@75 So0.3d 519, 523 (Ala. 2018) (noting that if the contract is silent as
to what law applies, then courts should applyl#iveof the state where the contract was formed).
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plain language of the General Release Nahdeates that the Defendants agreed to pay
Hickman all money owed for hisitial financial investment iASA plus severance, bonus,
and relocation expenses, all totaling $335,085(Doc. 28-2 at 3)This amount includes
the $177,970 that the Defendants promisedoay Hickman under the terms of the
Promissory Note. Again, Hickman has nate@ed any payment from Boggs or ASA.

The Court finds the language in theRissory Note and Geral Release Notice
unambiguous and therefore it must be enforced as writtdloreover, Hickman’s
allegations, which are deemed admitted, establish that he and the Defendants entered into
legally binding agreements. Thus, the Cawwhcludes, as a matter of law, that the
Defendants’ failure to complwith terms of the Promissp Note and General Release
Notice resulted in breaches okthgreements. Moreover, aftareful consideration of the
pleadings, the briefs and the argument of celyike Court also concludes that a hearing
is not necessary to award the Plaintiff damagéise amount of $335,705.04 plus pre- and
post-judgment interesfeeS.E.C. v. Smyfi20 F.3d 1225, 123218 (11th Cir. 2005)
(noting that a district court need not tich hearing to determine damages when “all
essential evidence is already of record.”).

In addition to compensatodamages in the amount$835,705.04, Hickman seeks
to recover attorney’s fees iconnection with both of hikreach of contract claims.
Accordingly, the Court analyzes each cocttrseparately to det@mine whether Hickman
is entitled to attorney’s fees.

The Promissory Note in the instant cesads “[s]hould any amounts(s) that become

due under this Promissory Note not be paidull in accordancewith its terms and
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provisions, [ASA] hereby agrees to pay [Hickm all reasonable associated costs, fees
and expenses (including without limitation, atey’s fees) for the collection of same.”
(Doc. 28-1 at 3). Whd this language makes Hickman #llg for an awat of attorney’s
fees,seeHarrison v. McMillan 828 So. 2d 756, 765-66 (B&. 2002) (noting that under
Mississippi law, attorney fees in breach ohtract cases are genyanot awarded unless
the contract at issue provides for them),fliés to submit anyevidence specifying the
amount of legal fees he hasumred arising out of his effts to enforce the Promissory
Note. Thus, the Court concludes that a Imgais necessary to determine the amount of
attorney’s fees Hickman is entitledrecover under the Promissory Note.

As for Hickman’s request faattorney’s fees in conngéon with the breach of the
General Release Notice, the Court finds thas met entitled to sucan award because the
agreement does not provide forSeeRegions Bank v. Lower§01 So. 3d 210, 220 (Ala.
2012) (explaining that “[iln Alabama, attornéges are to be awarded only if they are
provided for by statute, contract, or special equity.”).

B. Fraud

Hickman'’s allegations concerning hisdthclaim provide a sufficient basis for the
Court to enter default judgment against Boggdo liability. To site a claim for fraud,
Hickman must establish: (1) a false repreg@smia(2) concerning a material existing fact;
(3) reliance upon the false regentation; and (4) damag&snckrell v. Pruitt 214 So. 3d
324, 338 (Ala. 2016).

In the instant case, Hickman’s allegati@ssablish that Boggsersonally recruited

him to work on the aluminum mill project ancefiresented . . . that exchange for [his]
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work and financial contributions, Hickman would receive financial consideration and stock
ownership of ASA.” (Doc. 28 at 3). Rahg on these representations, Hickman wired
funds to Boggs, which were deposited ifBoggs’ personal account. Further, Boggs
provided Hickman a PromissoNote for his initial investma in ASA whidh fraudulently

used a law firm’s logo to bolstéhe credibility of an otherwessham financial transaction.
What's more, Boggs represented to Hickntaat the debt owed to him by ASA was
bonded and insured, ew though it was not. These allegations, taken together, establish
liability on Hickman’s fraud @dim against Boggs.

While Hickman's allegations provide sufficient basis forthe Court to enter
judgment as to liability on his fraud claim, thiayl, without more, tcestablish that he is
entitled to punitive damages orcéiclaim. To be entitled @n award of punitive damages
on a fraud claim, a plaintiff must proveéoy clear and convincing evidence that the
defendant consciously or delila¢ely engaged in . . . fraud . . ..” Ala. Code § 6-11-20(a).
Clear and convincing evidence is “[e]vidence that, when weighed against evidence in
opposition, will produce ithe mind of the trier of fact arfn conviction as to each essential
element of the claim and a high probabilitytaghe correctness of the conclusion.” Ala.
Code § 6-11-20(b)(4). Moreover, “[p]roof by clear and convincing evidence requires a
level of proof greater than a preponderancinefevidence or the subsatial weight of the
evidence, but leghan beyond a reasonable dould.”

To support an award of punitive dama@m his fraud claim, ldkman alleges that
Boggs “intentionally employedscheme during 2014 and 20d/Gereby he made material

misrepresentations . . . thatddman would be repaid amoumisvided to Bggs . . .” and
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that he “fabricated details of business dela®, firm support and other facts that lulled
Hickman into believing that Boggs was gitemate businessperseovho would honor his
obligations.” (Doc. 28 at 15). Accardy to Hickman, Boggs made these
misrepresentations “with full knowledge of their falsity, for gherpose of inducing
Hickman'’s reliance . . ..”lId.). These allegations alone dot establish by clear and
convincing evidence th&oggs consciously or deliberatedygaged in fraud such that he
Is entitled to punitive damageskEven if the allegations diwarrant relief in the form
punitive damages, Hickman fails provide the Gurt with any evidece concerning the
amount such an awardaiid carry. Accordingly, the @irt concludes that an evidentiary
hearing is necessary to determine if Hicknmsantitled to an awardf punitive damages,
and if so, in what amountSeeFed. R. Civ. P. 55(b)(2)(B) (“The court may conduct
hearings . . . when, to enter or effectuatigjuent, it needs to . determine the amount of
damages.”).
C. Unjust Enrichment and Conversion

Hickman is not entitled to default jushgnt on his unjust enrichment and
conversions claims against the DefendaRegarding the unjust enrichment claims, the
Court has already found that express catgrédetween Hickman and Boggs exist. And

under Alabama law, “the existence of an e)@®s contract extinguishes an unjust

" The Court analyzes Hickman’s unjust enrichmeainelunder Alabama law because it is the state where
his alleged financial injury occurre@eeRosa and Raymond Parks Inst. for Self Development v. Target
Corp, 90 F.Supp.3d 1256, 1261 (M.D. Ala. 2015) (apmyiMichigan law to the plaintiff's unjust
enrichment claim because, under Adaia’s choice-of-law rules, theilsstantive law of state where the
financial injury arose governed).
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enrichment claim altogethertsuse unjust enrichment isequitable remedy which issues
only where there is no adequate remedy at lavnivalor Trust, SA v. Columbia
Petroleum, LLC 315 F.R.D. 374, 382 (S.D. Al2016) (citations omitted). Here, the
Court’s entry of judgment on Hickman’s breamfhcontract claims provides him with an
adequate remedy at law in the form ofmdmes. Thus, Hickman’s unjust enrichment
claims are precluded as a matter of law duf¢oexistence of an express contract.

Similarly, the existence of express aawcts also precludes Hickman’s conversion
claim against Boggs. In reaching this cosabn, the Court notesdhHickman expressly
stated in his complaint that his conversionrolédis pleaded in thelernative in the event
that this Court rules that no contract exis{®oc. 28 at 16). Accordingly, the Court
declines to enter figment on Hickman'’s conversion claim.

V.CONCLUSION

For the reasons discussed above, @RDERED that Hickman’s Second Motion
for Default Judgment (doc. 383 GRANTED in part and DRIED in part as follows:

(1) Hickman’s motion fordefault judgment on his each of contract claims

against the Defendants is GRANTED damalis awarded damages in the amount

of $335,705.04 plus pre- and post-judgment interest;

(2) Hickman’s motion for default judgmean his fraud claim against Boggs as to

liability is GRANTED;

(3) Hickman’s motion for default judgmewin his unjust enrichment claims is

DENIED;
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and (4) Hickman's motion for defaujudgment on his conversion claim is

DENIED.

Further, it is

ORDERED that an evidentiahearing is set on Septéer 30, 2020 at 10:00 AM
in Courtroom 2F at the Frard. Johnson, Jr. Courthouse Complex, One Church Street
concerning the issues of punitive damaigesonnection with Hickman’s fraud claim and
attorney fees in conngon with the breach dhe Promissory Note.

Lastly, itis

ORDERED that the Plaintiff's motions rféelephone statusooference (docs. 57,
59, & 60) are DENIED as moot.

DONE this 31stlay of August, 2020.

/sl Emily C. Marks
EMILY C. MARKS
CHIEF UNITED STATES DISTRICT JUDGE
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