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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
JACKSON HOSPITAL & CLINIC, INC.,
Appellant,
V.
JOANN ANDERSON, CARLY B.

WILKINS, and BLUE CROSS BLUE

)
)
)
)
)
) CASE NO. 2:15-cv-00805-JAR
)
)
SHIELD OF ALABAMA, )
)
)

Appellees.

MEMORANDUM OPINION

Appellant Jackson Hospital & Clinic, Inc.Jdckson Hospital”) appeals the order of the
U.S. Bankruptcy Court for the Middle Distriot Alabama (“bankruptcy court”) overruling its
objection to Appellee Blue Cross Blue Shield of Alabama’s (“BCBS”) proof of claim. Order
Overruling Obj. of Jackson Hospital to ClaimuBlCross/Blue Shield of Ala.1-2, DE 56 (“Order
Overruling Obj.")! The bankruptcy court held thACBS has a valid claim because the
bankruptcy trustee, then Dan{él Hamm and now Carly B. Wilkings not barred from pursuing
a malpractice case against Jackson Hospital bast aloctrine of judiciagéstoppel._See Tr. of
Hr'g 17, Oct. 6, 2015, DE 58. For the reasonsstéielow, the bankruptcy court’s order is
affirmed.

BACKGROUND
In 2010, the debtor in thenderlying bankruptcy, Joann Arrden (“Anderson”), received

medical services from Jackson Hospital. Se@é&xe Jackson Hosp. @linic, Inc., 167 So. 3d

1 DE references are to documents on thekhgptcy court’s docket in court number 11-32948.
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324, 326-27 (Ala. 2014). Pursuant to an Empldyegrement Income Security Act (‘ERISA”)
insurance plan, BCBS paid $215,650.94 to Jacksapittd for those services. See Proof of

Claim 1, 67-69, DE 47-3; see aldoat 5-65 (ERISA Plan). uUbsequently, Anderson filed for

Chapter 7 bankruptcy on November 8, 2011. TWoluntary Pet., DE 1. Anderson did not
include a potential cause oftem against Jackson Hospitalher bankruptcy schedules, and
BCBS was not listed as a creditdBee id. at 8—26. The bankreyptourt discharged Anderson’s
debts on March 1, 2012, Discharge of Debtor 1,13Eand closed the bankruptcy proceedings
on March 5, 2012, Order Dischargiigustee, Releasing Bond Li#ity and Closing Case, DE
19.

Later that same year, on October 9, 20lje&son sued Jackson Hospital, Dr. Stephen
K. Kwan, and Capital Cardio-Thoracic P.C. (cotleely, “Malpractice Defendants”) in Circuit
Court of Montgomery County (“circuit court”) asserting medical-malpractice based on the care

she received in 2010. Ex parte Jackson Hosp., 167 So. 3d at 326, 327. On May 28, 2013, the

Malpractice Defendants moved femmmary judgment in the cinit court arguing that Anderson
was judicially estopped from pursuing the sagtause she had not dased the potential cause

of action in her bankruptcy schedules. Id32f. That same day, Anderson moved, before the
bankruptcy court, to reopen Heginkruptcy case to amend her schedules to include her cause of
action against the Malpractice Defendants.t.NtfwReopen Bankr. Ga & Expedited Hr'g

Pursuant to Fed. R. Bankr. P. 5010 [&] 15LWL. 8350(B) 1-2, DE 20. The bankruptcy trustee
also filed a motion before the bankrupt@ud to reopen the bankruptcy case and to be

reappointed as the trustee.u3itee’s Mot. to Reopen CaseddReappoint Trustee, DE 24. The



bankruptcy court granted the motions and,r@aekson Hospital's objection, reopened the
bankruptcy case. See Order Gragtiiots. to Reopen Case, DE 30.
On November 4, 2013, the bankruptcy trusteed to intervene in the circuit court

case._Ex parte Jackson Hosp., 167 So. 3d atR&8r a hearing, the citgt court granted in

part the Malpractice Defendants’ motion for suamynjudgment and helithat although Anderson
was barred from bringing the suit by judiciataspel, the bankruptcy trustee would be permitted
to intervene as the real party in interest andldtpursue Joanne [siéinderson’s claims against
the [Malpractice Defendants] for a recovery upht® amount necessary to pay the claims of
Anderson’s creditors and expensassociated with the relatbdnkruptcy proceedings.” Id.

(quoting Order 1, Anderson v. Jackson pla& Clinic, Inc., No. 03-CV-2012-001044.00 (Ala.

Cir. Ct. Dec. 9, 2013), Doc. No. 242 (“Summ. Jd@rt)). The circuit cart also certified two
guestions indicating that an immediate appealid materially advance the ultimate termination
of the litigation? Summ. J. Order at 2. Thereaftine Alabama Supreme Court affirmed the

circuit court by declining to issue a writ mlandamus and permitting the bankruptcy trustee to

2 The certified qué®ns of law were:

1. Whether Plaintiff Joannsic] Anderson is barreddm prosecuting this action
in her individual capacity: (a) based o thhoctrine of judiial estoppel, by
virtue of her not disclosing the preslgradvanced cause of action during her
Chapter 7 proceedings, and/or (b) based on her not being the real party in
interest; and

2. Whether the Trustee in Bankruptcy’s Motion for Leave to Intervene and to File
Amended Complaint was timely and propdiled pursuant tdRules 17 and/or
24 of the Alabama Rules of Civil Rredure and the applicable Statute of
Limitations.

Summ. J. Order at 2.



proceed with the claim agairthe Malpractice DefendantsEx parte Jackson Hosp., 167 So. 3d

at 336.

Meanwhile, on January 6, 2014, in the bankeygburt, BCBS timely filed a proof of
claim valuing the claim &215,650.94._See generally ProofG&im. On April 9, 2014,
Jackson Hospital sent a letter to the bankruptestee demanding that the trustee object to
BCBS'’s proof of claim arguing that BCBS'’s claim is not part of the bankruptcy estate. Obj. to &
Mot. to Dismiss BCBS'’s Claim for Subrogati®Reimbursement 4 & Ex. D, DE 47 (*Jackson
Hospital's Obj.”). Jackson Hospital also aeguthat based on the summary judgment order
against Anderson, BCBS was barred from colfectild. On March 18, 2015, after the trustee
did not file an objection, Jacksdtospital itself filed an objeatn with the bankruptcy court to
BCBS'’s proof of claim._See id. at 1-2. Tienkruptcy court held hearings on May 5, 2015, and
October 6, 2015, and reasoned that becauseustedrcan proceed with the malpractice case,
BCBS has a valid claim. Order Overruling Odif.1-2; see Tr. of iy, Oct. 6, 2015, at 16-17.
On October 16, 2015, the bankruptcy court mttexn order overruling Jackson Hospital's
objection and allowing as filed BCBS'’s proof of agiOrder Overruling Obj. at 2; this appeal
followed.

On appeal, Jackson Hospital argues B@GBS does not have a valid claim because
summary judgment has been entered againstr&oden the malpractice action. Appellant’s Br.
16-20, ECF No. 10. It argues thathaese the trustee stands ie g#hoes of the debtor, and the

debtor’s claim is barred, so tootlee trustee’s claim. Id. Alteatively, Jackson Hospital argues

3 The malpractice case is currently stayed bettoeecircuit court pendp the resolution of the
issues currently before the court. OrdeHamm v. Jackson Hosp. & Clinic, Inc., No. 03-CV-
2012-001044.00 (Ala. Cir. Ct. Apr. 3, 2015), Doc. No. 275.
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that the claim is not part ¢he bankruptcy estate. Id. at 22-2Finally, Jackson Hospital argues
that the circuit court, as upldeby the Alabama Supreme Court, limited the recovery in the
malpractice action to the amount necessary toyregaditors whose claims were extinguished in
the bankruptcy court, which de@ot include BCBS. Appelt's Reply Br. 13, ECF No. 12.

BCBS responds that Anderson and the estate have an obligation and liability to repay
BCBS upon receipt of funds viagimalpractice action based onirisurance contract with
Anderson. Appellee’s Br. of BCBS 9-10, ECF Na.(“Appellee’s Br.”). BCBS argues, inter
alia, it is a creditor of the &de based on its right of reimbursement. Id. at 11-14. BCBS asserts
it has the same rights against the estate thadutd have against ttdebtor, and accordingly,
that BCBS can collect from the bankruptcy estate if and when theumokestate collects
based on Anderson’s claim. Id. at 14-16.

JURISDICTION AND STANDARD OF REVIEW

The bankruptcy court had jgdiction pursuant to 28 U.S.€.157(b)(2)(B). The court
has jurisdiction pursuant to 28 U.S.C. § 158(a)ngcéis an appellate court. See also 28 U.S.C.
§ 1334(b). In so doing, the court reviews theKksaptcy court’s legatonclusions de novo, but

reviews factual determinations werdhe clearly erroneous standaiSee First Union Real Estate

Equity and Mortg. Invs. v. Club Assocs. (@ Club Assocs.), 956 F.2d 1065, 1069 (11th Cir.

1992); Equitable Life Assurance Soc'’y v. Sub{én re Sublett), 895 F.2d 1381, 1383 (11th Cir.

1990). Because the bankruptcydadhas discretion over whethi allow claims, the court

reviews such determinations for abuselistretion. See Carnegia v. Ga. Higher Educ.

Assistance Corp., 691 F.2d 482, 483 (11th AB2); Adams v. Evans (In re Adams), 642 F.2d




173, 174 (5th Cir. Unit A Apr. 198%)see also PaeTec Commc’ns, Inc. v. Bull (In re Bull), 528

B.R. 473, 484, 489-95 (M.D. Fla. 2015) (revieg/bankruptcy court’s order sustaining

objection to proof of claim for abuse of disiooa); Nat'l Capital Mgmt., LLC v. Herman, No.

6:11-cv-9-0rl-28, 2011 WL 4531736, at *1, *3—4 (M.Bla. Sept. 29, 2011) (same). The court
also reviews the bankruptcy’s detenation of judicial estoppdbr abuse of discretion. See

Dunn v. Advanced Med. Specialties, Inc., $56App’x 785, 788 (11th Cir. 2014); Parker v.

Wendy’s Int'l, Inc., 365 F.3d 1268, 1271 (11th Cir. 2004).

DISCUSSION
Right of Reimbur sement
Jackson Hospital argues thmgcause Anderson can no longer recover from the
Malpractice Defendants, BCBS has no righp&yment from Andeon and thus is not a
creditor® Appellant’s Br. at 16-20. BCBS respondatthased on the contractual language of

the insurance plan and the fact that the ¢émishay be able to recavieom the Malpractice

4 The Eleventh Circuit has adopted Fifth Qitaecisions prior to October 1, 1981, as binding
precedent._See Bonner v. City of Prich&61 F.2d 1206, 1209 (11th Cir. 1981) (en banc).

® Although Jackson Hospital alsow argues that the plan attachto BCBS'’s proof of claim
was not in effect at the time of the servipesvided to Anderson by Jackson Hospital, Jackson
Hospital did not raise this issue before the laptcy court, see geraly Jackson Hospital’s
Obj., and thus has waived the argume®¢e JIMC Memphis, LLC v. Kapila (In re IMC
Memphis, LLC), No. 15-1537@016 WL 3923833, at *2 n.2 (11th Cir. July 21, 2016); Bank of
Am., N.A. v. Mukamai (In re Eqidi), 571 F.3d.56, 1163 (11th Cir. 2009) (“This court will not
consider this issue because ih@t the type of issue that nits deviation from the general
requirement that in order to besodved at the appellate level an issue must first be raised in the
Bankruptcy Court.”); Am. Bank dflartin Cty. v. Leasing Serv. Corp. (In re Air Conditioning,
Inc. of Stuart), 845 F.2d 293, 298 (11th Cir. 1988jusing to consider factual argument not
raised before the bankruptcy court). Jackdospital also appears to have waived arguments
concerning the amount of BCBS'’s proof adioh by failing to raise the issue before the
bankruptcy court._See In re JIMC MemphikC, 2016 WL 3923833, at *2 n.2; In re Egidi, 571
F.3d at 1163; In re Air Conditioning, Inc. of Stuart, 845 F.2d at 298.
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Defendants, it is a creditor of the debtor angl @&alid claim. Appelks Br. at 9-14. Jackson
Hospital's arguments lack merit and BCBS is a creditor.

The bankruptcy code defines a creditor aSetity that has a claim against the debtor
that arose at the time of or before the ofderelief concerning the debtor[.]” 11 U.S.C.

8 101(10)(A). A claim, in turn, is defined as &tit to payment, whetlher not such right is
reduced to judgment, liquidateunliquidated, fixed, contingennatured, unmatured, disputed,
undisputed, legal, equitable, sesd, or unsecured[.]” 11 U.S.€.101(5)(A). Thus, to be a
creditor with a valid claim, BC8 must have had a right to pagmt from Anderson prior to the
petition.

Under the insurance plan, BCBS clearly haglat to payment if and when Anderson
receives payment from the Malpractice Defendar@ee Proof of Clai Ex. B at 27 (“[BCBS
has] a separate right to be reimbursed or refpand any money you, . . . recover for an injury or
condition for which we have paid plan benefits. [I]f you recover money as a result of a claim
or a lawsuit, whether by settlement or otherwygrj must repay us.”). This right to payment
existed at the time Anderson filed for bankrupt®CBS therefore “has a claim against the
debtor that arose at the timeafbefore the order for reliebncerning the debtor” and is a
creditor of the bankruptcy estate. See 11 U.S.C. § 101(10)(A).

When Anderson filed her bankruptcy petition,ral assets and liatiks became part of
the bankruptcy estate. See 11 U.S.C. § 541(§)(adyiding that the bamkptcy estate includes
“all legal or equitable interests of the debtopmperty as of the commencement of the case”).
As of the filing of her bankruptcy petition,/lerson’s potential malprtce cause of action

against Jackson Hospital became an asset diahieruptcy estate. Under the bankruptcy code,



upon the filing of a bankruptcy petti, the bankruptcy trustee standshe shoes of the debtor,
accedes to all interests of the debtor, becomes#igarty in interest to pursue any claims, and
takes the debtor’s interests sedtjto the same restrictionstag debtor._See 11 U.S.C. § 323

(trustee, as “representative of the estate[,]” ‘tazacity to sue and be sued”); Official Comm. of

Unsecured Creditors of PSA, Inc. v. Edwsrd37 F.3d 1145, 1149-50 (11th Cir. 2006); Parker,

365 F.3d at 1272; Whitaker v. Power Brake Supipig, (In re Olympia Holding Corp.), 188

B.R. 287, 295 (M.D. Fla. 1994), aff'd, 68 F.3d 13Q@4th Cir. 1995). Thus, upon the filing of
the petition, the trustee became the “you” in tlerance contract whose recovery triggers the
right of reimbursement for BCBS and any argumémthie contrary would defeat the purpose of
the bankruptcy system which permits the trustemotiect, marshal, andistribute the debtor’s
assets and liabilities. BCBS, therefaeea creditor witha cognizable claim.
. Judicial Estoppel

Jackson Hospital next argues that BCBBaged from recovering based on judicial
estoppel. Appellant’s Br. at 16—20. BCBS respadhds this question saalready been decided
by the Alabama Supreme Court and is not prgdeefore the court. Appellee’s Br. at 16-17.
As to whether the trustee onhadf of BCBS and other credits may proceed under state law,
the issue is not properly before the court; Atebama Supreme Court $ialready decided the
issue. Furthermore, to the extent the issub@bankruptcy court’s e in authorizing the
trustee to proceed is implicated by the appeébre the court, Eleventh Circuit precedent
indicates that judicial estoplpef the nature involved hergould not bar the trustee from

recovering.



Under 11 U.S.C. § 521(2), the debtor in a bantaypas a duty to fila list of creditors
and a schedule of assets and liabilities. A ptéeiqe potential malpractie cause of action is an

asset that should be disclosededmankruptcy schedule of asse®ee id.; Parker, 365 F.3d at

1272. When, however, a potential claim is not plamed schedule of assetsisitstill part of the
bankruptcy estate and the bankruptcy trustee isstllgoarty in interesttho may pursue such a
claim. Parker, 365 F.3d at 1272; see also 110J.$323 (trustee, asepresentative of the

estate[,]” “has capacity to sue and be sue@8walt v. Sedgwick Claims Mgmt. Servs., Inc., 624

F. App’x 740, 741 (11th Cir. 2015h¢lding that “when a debtor doast list their iterest in a
cause of action on the bankruptcy schedule, theecaf action remains the bankruptcy estate
after the estate is dischargeatid only the trustee has standingursue the cause of action).
Additionally, in Parker, the Eleventbircuit held that although theustee stands in the shoes of
the debtor and is generally subject to the sanfendes as the debtor, ama defense arises post-
petition, that defense is not imputedthe trustee in pursuing a cause of actioBee 365 F.3d at
1272 & n.3 (holding that trustee waot judicially estopped fromursuing a pre-petition cause
of action that debtor failed to include inrbauptcy schedule). Thus, even though Anderson is

barred by judicial estoppel, because that defemese after the petiti when she failed to

® The Alabama Supreme Court cited Parker favgrabd reached a similar conclusion in Hamm
v. Norfolk Southern Railway Co., 52 So. 3d 4887-98 (Ala. 2010). Jackson Hospital relies on
Hamm to argue that recovery in the malgice claim should be limited to repaying those
creditors whose debts were discharged in tiggral bankruptcy discharge order. Given the
unique circumstances here wh&EBS's right to payment is bagesolely on recovery in the
malpractice action, and as discussed belowstdie court broadly permitted recovery for the
benefit of creditors, mvery should not be limited to @xde payment to BCBS. Hamm also
discussed Barger v. City of Catersville, 348 F.3d 1289, 1292, 1293-97 (11th Cir. 2003),
however, Barger is distinguishalds the court there addressadation to reconsider judicial
estoppel against the debtor and did not addhesguestion raised hecencerning a trustee’s
ability to proceed with a suit when the debtos baen judicially estopped, but the right of the
trustee to proceed has beenagnized by the state courts.
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include the cause of action in her bankruclgedules, under Parker, the trustee would not be
barred from pursuing the malpractice suit.
Additionally, judicial estoppel ia matter of equity, as is bkruptcy in general. See

Bank of Marin v. England, 385 U.S. 99, 103 (1968)h¢re is an overriding consideration that

equitable principles govern the exercise afkyaptcy jurisdiction.”);United States v. Int’l

Horizons, Inc. (In re Int'l Horizons, Ing.751 F.2d 1213, 1216 (11th Cir. 1985) (“It is well

accepted that the bankruptcy court is guided by piesiof equity, and that the court will act to

assure that ‘fraud will not prevail, that sulvsta will not give way to form, that technical

considerations will not prevent substantiatjce from being done.” (quoting Pepper v. Litton,
308 U.S. 295, 305 (1939))). Here, but for the failaf the debtor to slude the pre-petition
cause of action in her bankruptcy schedule, B@B8Id have unquestionably been a creditor of
the bankruptcy estate at the otitswed a proof of claim would likglhave been filed then. To
hold BCBS responsible for thelater’s failure would be immper and inequitable. The
bankruptcy court did not abuss discretion in holding thatiflicial estoppel does not bar
BCBS'’s proof of claim.

Finally, BCBS'’s claim is included within ¢hstate courts’ judgmentegarding the scope
of recovery permitted in the mafctice action. The state coupisrmitted the trustee to recover
“up to the amount necessary to pay the claimdnaferson’s creditors and expenses associated

with the related bankruptcy proceedings.” garte Jackson Hosp., 167 So. 3d at 328 (quoting

Summ. J. Order at 1). Thisiguage is broad enough to includeavery to repay BCBS for its
expenditures related to the cared&rson received as BCBS is aditor, as described above, in

the related bankruptcy proceedings.
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[I1.  Part of Bankruptcy Estate

Finally, Jackson Hospital argues that BCBS&nlis not part of the bankruptcy estate.
Appellant’s Br. at 21-24. The tie® has intervened as the rpaity in interest in the state
malpractice action. The malpractice cause obaads clearly part of the estate and BCBS is a
creditor based on that cause of action andgtd to reimbursement. Thus, BCBS has a claim
against the bankruptcy estate. eTdankruptcy court has not resedivthe issue of the order of
distribution of proceeds of thetaan and it need not do so now as the malpractice case has not
yet resulted in a judgmeint favor of the truste€.

CONCLUSION
For the foregoing reasons, the bankrumioyrt's order overruling Jackson Hospital's

objection to BCBS’s proof of claim igfamed. Judgment will enter accordingly.

/s/ Jane A. Restani
Dated:August12,2016 JanA. Restani
New York, New York Judge

" The bankruptcy court appears to conclude trebtier of distribution is not an issue because
there are no outstanding generaditors. _See Tr. of Hr'g, @c6, 2015, at 5, 17. Nonetheless
BCBS seems to assert that if thes a shortfall, its claim comadead of, at a minimum, general
creditors. Jackson Hospital relies on casesrevthe insurer’s subrogati rights prevented the
trustee from claiming any part of the proceeds obtained by the insured. Those cases, however,
did not involve an insured who was judicialigtopped from pursuing a claim. Although BCBS
has a right of reimbursement, its subrogatights may be limited because of the same
distinction, i.e., to the eé&nt it stands in the shoes of an insured who is barred from pursuing a
claim. Whatever rights it has, and whatetrer order of distribution will be, BCBS concedes the
malpractice action belongs to the trusted & property of thestate._Id. at 13-14.
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