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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERNDIVISION

ARVILLA STINSON, as next
friend of K.R., aminor,

Plaintiff,

CASE NO. 215-CV-924WKW
[WO]

V.

MONTGOMERY COUNTY
BOARD OFEDUCATION,;
TRAMENE MAYE, in his
individual and official capacities;
and RAFIQ VAUGHN,in his
individual and official capacities

Defendand.

N N N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Today, education is perhaps the most important function of state and
local governments. Compulsory school attendance laws and the great
expenditures for education both demonstrate reaognition of the
importance of education to our democratic society. Itis required in the
performance of our most basic public responsibilities, even service in
the armed forces. It is the very foundation of good citizenshipin

these days, it is doubtful that any child may reasonably be expected to
succeed in life if he is denied the opportunity of an education.

Chief Justice Earl Warrgmennedhose words in 1954Brown v. Bd. of Educ347
U.S. 483, 493 (1954)Theyremaintrue in 20D. Soyear after yeafpr those reasons
and moreparents across Alabama send tloditdrento public school.

When parents send theinildrento school, they essentially delegateme of

their parental authority to teachers and school administraftbese s a Latin phrase
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for that concept:“in loco parentis’ which translatesin the place of a parent.”
Vernonia Sch. Dist. 47J v. Actdsil5 U.S. 646, 65466 (1995);Smith v. Smitho22
So. 2d 94, 98 (Ala. 20051 William BlackstoneCommentaries453. But the
power to actn the place of a parenbmes withsolemnresponsibilites. Educators
must educate students. They must also protect students.

At least that ishow things should belf the allegationsn this caseare true,
Southlawn MiddleSchool in Montgomery, Alabamég a placewhererapeis not
takenseriously.

K.R. was a student at Southlawn Midaenher fellowstudentsallegedly
gangraped her. K.R.’s mother, Arvilla Stinson, filed this suit on K.R.’s behalf.
According toStinson’scomplaint, Assistant Principdlamene Maysawthree boys
dragK.R. intoanabandoned buildingTheboys therraped K.R.But Mayeignored
the incidentand told K.R.’s stepsister to “go on about her businedéén Principal
Rafiq Vaughn learned about the ralpger that day, he was allegedly more worried
about bad press than he was about K.R.aldetold K.R. to “love her body” and
remarledthat shedoked like his girlfriend.K.R. eventually changed schoplsut
the three boys stayed at Southlawn Middideywere nevepunished

In her lawsuit Stinsonclaimsthe Montgomery County Board of Educatian
liable under Title IX becausié was deliberaly indifferent tosexual harassment

Stinson alsalaimsthatPrincipal Vaughn and Assistant Principal Mayemmitted



commonlaw torts. All threeDefendantamoved to dismiss the Second Amended
Complaint(Doc. #33) for failure to stée a claim (Docs. 24, 36.

For the reasons below, the Board’s motion to dis@isson’sTitle IX claim
Is due to be grantedritle IX imposes a “rigorous and hard to meet” standiitl,
v. Cundiff, 797 F.3d 948, 975 (11th Cir. 2018hd despite the appalling allegations
in Stinson’s complaint, tt standards notmethere That leavesStinson with her
tort claims againsPrincipalVaughn andAssistant PrincipaMaye. Because those
claims are bsed entirelyon Alabama common law, the court deterrsitat Stinson
should pursu¢ghemin state court.This case is therefore due to be dismissed.

. JURISDICTION AND VENUE

Thecourt has federajuestion subjeetnatterjurisdiction overStinson’sTitle
IX claim. 28 U.S.C. 881331, 1343(3. The court declines texercise supplemental
jurisdiction overhercommonlaw claims Id. 8 1367c). The parties do not contest
personajurisdiction. Venue is propemder 28 U.S.C8 1391(b).

II. STANDARD OF REVIEW

A motion to dismissinderFederalRule of Civil Procedurel2(b)(6) tests the
sufficiency ofa complaint. To survive Rule 12(b)(6) motiona complaint “must
contain sufficient factual matter, accepted as true, to ‘state a claimebthati is

plausible on its face.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotigll



Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)‘A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleded.”

In ruling on a motion to dismiss, a court must take the falidged in the
complaint as true and construe them in the light most favorable to the plaintiff.
Resnick v. AvMed, Ind693 F.3d 1317, 13222 (11th Cir. 2012). But a court need
not accept mere legal conclusions as trigeat 1325.

1. FACTUAL ALLEGATIONS

Southlawn Middle School is a pubkschool in Montgomery, Alabamander
the controlof the Montgomery County Board of Education. At all material times,
Rafig Vaughn wasouthlawn Middle'sorincipal making himthe highestanking
on-campus offial. Tramene Maye wathe school’s assistant principal.

One day after schodk.R. and her stepsister were walking i Southlawn
Middle campus when three boys grabbed K.R. and dragged her into an abandoned
building. The court infers from thBecond Anended Complairthat the boys were
threeof K.R.’s fellow Southlawn Middle studentsSéeDoc. #33, at 11.) Stinson

doesnot specify whether the abandoned building wasatool propertyshesimply

1 Stinson argues that her complaint “should not be dismissed unless it appears hat [she
can proveno set of facts in support of her claim which would entitle her to relief.” (Dd@,#t
3; Doc. #41, at 3.) But th&upreme Court “categorically retired” the “no set of facts” test a decade
ago. Simpson v. Sanderson Farms, &4 F.3d 702, 714 (11th Cir. 2014) (citihnggombly 550
U.S. at 562—-63). Theéwomblyandigbal plausibility standard now governs.
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allegesit was “on the perimetesf the school property (Doc. #33, at 8.) But
construing the allegations in the light most favorable to Stinson, the court assumes
thatthe building wa®n campus— inside not outsidethe perimeter K.R.’s ageis
not alleged

K.R.’s stepsister told Assistant Principdbye what the boys were doing to
K.R., andMaye hadwitnessedhe boys grab and drag K.RAccording to Stinson,
what Maye observednet the Board’'s definition of bullying and harassment. But
Maye did not interves. Nor did heeport treincidentto Principal Vaughninstead,
Mayetold K.R.’s stepsister to “go on about her busineg®bc. #33, at 8.) Two
of the boyghen gangaped K.R. whileghe third boy kept a lookout.

Stinsonhappened to benacampus at the timeé&Shesoon learnedbout K.R.’s
rapeandimmediately went to discuss it wiBrincipal VaughnBut Vaughn showed
“little concern for K.R.” He “pleaded with Stinsonnotto call the media.Vaughn
alsotold K.R. that she needed to Wle her body andheremarked that K.R.’adult
figure was likehis girlfriend’s. (Doc. #33, at 89.) Assistant PrincipaMaye was
in the roomwhen Stinson met with Vaughn.

Principal Vaughn callethe police who “deemed the rape ‘consensual sex’
and took no further action.” (Doc.38, at 9) But otherwise Vaughn did not

investigate or wte a report about the rap@or did anyone else frorSouthlawn

Middle or the Boardnvestigate or write a reportkK.R. did not receive notice of



Title 1X, of her right to file a grievance, or of any grievance proceduras.school
did not discipline the boys. Instead, the boys continued to attend Sautfiddie
without repercussion.

K.R. became depressed angsed sevewor eightdays of schoobecause of
the rape Yet no one fromSouthlawn Mddle or the Board reached out to har
offered her counselingOne day during K.R.’s absence, Stinson went to Southlawn
Middle to pick up K.R.’sschoolwork While thee, she spoke with Principal
Vaughn. Vaughn told Stinson that students were saying the three boys had “run a
train” on K.R.? and he advised Stinsmotto let K.R. return to Southlawn Middle.
(Doc. #33, at 10.)K.R. thentransferedto a different pubt school in Montgomery.

But word of the gangape traveled to her new school, atudsnts‘teased’K.R.
aboutit. Because of the rap&.R. takes medication and receives mental health
treatmet. Her grades have dropped. Her social life has declined.

The Board has npolicy for addressing Title IX grievances about student
student sexudlarassment. It does have a general policy for addressing bullying and
harassment. That pojicrequiresteachers and staffvho witness harassment
(including sexualharassment) talocument the incidenbn a certain form and

“promptly” notify the principal. (Doc. #33, at 4 17.) The principal must then

2“Running a train’ is a slang expression togang rape.' Williams v. Bd. of Regent477
F.3d 1282, 1288 n.3 (11th Cir. 2007).



investigate the incident and writergport Verified acts of harassmemiustresult
in disciplinary or correctivaction. (Doc. #33, at 5.) The school may expel rapists.
According to the Second Amended Complaint, K.R.’s rape was not the first
time thatPrincipal Vaughrfailed to investigatsexual harassment. The schpear
before K.R's rape a Southlawn Midd teacher sexually harasssVeral students.
Parents complained to Principal Vaughn. But becdhsdeachewas Vaughn’'s
former fraternity brother, Vaughn did not investigate the allegationsmke any
other action. Towarthe end of the school yedhough the teachewas firedafter
police arrested hirfor indecent exposure

V. PROCEDURAL HISTORY

Stinson sueth 2015 (Doc. #1) andtwiceamended her complaifocs. #21,
33). Her Second Amended Complaint (Do83%is now the operative pleadindt
has three countsCount One is against the Board for vioilg Title IX, 20 U.S.C.
81681 Itis based on Vaughn and the Board’s respgost&ack thereofjo K.R.’s
rape. Count Two is dort claim against Assistant iAcipal Maye, in his individual
and official capacities, fotnegligencévantainess.” It is based on his failure to
intervene when he saw K.R. being dragged intaattendoneduilding, as well as
hisfailure to report what he saw Principal VaughnCount Three is &laim against
Principal Vaughn, in his individual and official capacities, for the tort of outrkge.

is based on hiesponse to K.R.’s rape, particularly his comments about K.R.’s body.



The Boardmoved to dismiss the Second Amended Complaint under Federal
Rule of Civil Procedure 12(b)(6)(Doc. #36.) So didVaughn and Maye (Doc.
# 34) Those motions are the subject of thegision

V. DISCUSSION

Taking the allegations in the Second Amen@eanplaint as truewhich the
courtis required tado, a middleschool student was the victim otharrible act of
sexual violenceandher atackerssufferedno consequencesAssistant Principal
Mayewas entrustedvith protecting K.R. He could hawetervened, bt insteadhe
watched as attackers dragged her awagter, Principal Vaughiold K.R. thatshe
looked like his girlfriend and needed to “love her body.”

Even so,a school board is not vicariously liable for everything its teachers
and admirstrators do.To the contrary, the standard fasldinga school boartiable
under Title IXis “rigorousand hard to meet.Hill v. Cundiff 797 F.3d 948, 975
(11th Cir. 2015) The question is whether Stinson laéleged enough facts to allow
the cout to reasonably infethatthe Boards liable. For the reasons belo®tinson
has not methat burden The Board’s motion to dismiss thereforedue to be
granted. And with no federaltaw claim on which relief can be granted, the court
declines to exercise supplemental jurisdiction ovetdheclaims againsPrincipal
Vaughn and Assistant Principal May# state court should be the one to address

those claims in the first gtance.



A. TitlelX

Title IX is a federal statute that prohibits gender discrimination in education.
It provides:“No person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjectedstoirdination
under any educational program or activity receiving Federal financial
assistance. .’ 20 U.S.C. 81681(a). Sexual harassment, including sexual assault,
Is a form of gender discrimination under Title IXVilliams v. Bd. of Regentd77
F.3d 1282, 1293 (11th Cir. 2007).

Title IX does not expressly allowtudentsto sueschool boards But the
Supreme Court hgsencileda private rightof action into the statuteSeeFranklin
v. Gwinnett Cty. Pub. S¢hb03 U.S. 60, 76 (1992Fannon v. Uiv. of Chi, 441
U.S. 677, 717 (1979)Soin certainnarrowcircumstancesa schooboardmay be
liable for damagesif it inadequately respond to studenion-student sexual
harassmentDavis v. MonroeCty. Bd. of Edug.526 U.S. 629, 633 (1999).

There ardive elements of a successful Title IX clabasedon studenbn-
student sexual harassme8eeHill, 797 F.3cat970. To survive the Board’s motion

to dismiss, Stinson must plausibly allege thlhfive elementsare met First, the

3 The statute has a few exceptiosse20 U.S.C. § 1681(a)(1)—(9), but none appiye.

4 “Title IX does not allow claims against individual school officials; only fundawpients
can be held liable for Title IX violations.'Williams 477 F.3d at 1300 (citinglartley ex rel.
Hartley v. Parnell 193 F.3d 1263, 1270 (11th Cir. 1999)). Any Title IX claim against Vaughn or
Maye is therefore due to be dismissed.



Boardmug receive federal fundingld. Second, the harassmdfR. experienced
must have ben“severe, pervasive, and objectively offensiviel. at972 Third, an
“appropriate persdnat the school must haviead “actual knowledge of the
harassmentld. at 971 Fourth, theBoardmust have ben“deliberately indiffererit
to the harassmentld. at973 And fifth, the harassment mubkave “effectively
barred” K.R. from accessing areducational opportunity or benefitld. at 975
(cleaned up

The fourth element— deliberate indifference— is the most important
element herelUnder he deliberatéendifferencestandard, the Board is liable only if
its actionswvere“clearly unreasonable in light of known circumstancd3dvis, 526
U.S. at 648. The Board must alsat @ minimum, cause students to undergo
harassment or make them liable or vulnerable to id) at 645 (cleaned ujp
Deliberate indifferencéemandsnore than mereegligenceseeid. at 649, and t
cautionscourts against'secondguessing the disciplinary decisionaae by school
administrators,’id. at 648. Thetestis “exacting,” “rigorous,” and “hard to meet.”
Hill, 797 F.3d at 979o0e v. Sch. Bd. @droward Cty, 604 F.3dl248,1259(11th
Cir. 2010) In essence, deliberate indifference amounts to “an official decision by
the [schoolboard not to remedy the violation."Davis, 526 U.S. at 64Zquoting
Gebser v. Lago Vista Indep. Sch. DiSR4 U.S. 274, 290 (1999)

The court finds that Stinson has ramtequatelyalleged that the Board was
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deliberately indifferent to sexual harassment. To be sure, the Badleled
response felbelow what otheschool boardsiight have doneSee, e.g.Carabello
v. N.Y. City Dep’t of Educ928 F. Supp. 2d 627, 642 (E.D.N.Y. 2018jilson v.
Beaumont Indep. Sch. Dist14 F. Supp. 2d 690, 693 (E.D. Tex. 2001). But neither
Is this a casen whichthe Boarddid nothing. SeeDavis 526 U.S. a654 (noting the
school board thergmade no effort whatsoever to investigate or to put an end to the
harassmen)’ Insteadthe Boardnayuse PrincipaVaughris call to the policas a
defense.The police*deemed the rape ‘consensual sex’ and took no further action.”
(Doc. #33, at9.) That findingkeeps the Board from being liable here.

The court assumdble police reached the wrong conclusion. But even, then
Stinson does not allege that the police investigation was inadediedBex v. W.
Va. Sch. of Osteopathic Med19 F. Supp. 3d 542, 551 (S.D. W. Va. 201i5d(ng
deliberate indifference where school allelgedngaged in the investigation with the
intention of minimizing the incident, protecting the school’s reputationpattihg
the incident behind the institution”Nor does shallege that Vaughn waited too
long to call the police. Nor does she allege that Vaughn called the police knowing
thatofficerswouldreach the wrong conclusiol€f. Doe v. Bibb Cty. Sch. Distl26
F. Supp. 3d 1366, 1378 (M.D. Ga. 201&fd, 688 F. App’x 791, 798 (11th Cir.
2017 (per curiam) Nor does she allege that the police investigation, wigishlted

in an affirmative finding of‘consensual seX was “inconclusive.” SeeBroward
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Cty,, 604 F.3d at 126@tatingthatif an investigation iSinconclusive’ schools may
haveto take “informal corrective actiin an abundance of caution”).

Instead, the only fair reading of the Second Amended Comphkaitiat
Vaughn called the policheafternoonof the rape. The police then determined that
no rape had occurred\gain, it isassumd the police got it wrong. Buhe relevant
inquiry is not whether the investigation reached the right conclusion, but whethe
the Boardwas deliberately indifferentCf. Sauls v. Pierce Cty. Sch. Djs399 F.3d
1279, 1285 (11th Cir. 2005stating “the relevant inquiry is not whether the
measures taken were effective in stopping discriminati@iting Davis v. DeKalb
Cty. &h. Dist, 233 F.3d 1367, 1375 (11th Cir. 20008nd once the police cleared
the boys of rape, it was nolearly unreasonabler the Boardo act as iftheyhad
no further obligation to report or investigate the rape claim

Stinson’s counteargumend are not persuasive. FirStinson alleges that
PrincipalVaughnbrokeschool policy when he failetd writea report occonducthis
own investigation. She algmwints outthat the Board failed to provide counseling
and did not discipline the three boys. But none of that makes the @=ldrerately
indifferentgiventhatthe police found that K.R. had no¢en raped

Second, Stinsorelies onWilliams v. Board of Regen#77 F.3d 1282. Aat
case is distinguishableln Williams a university knew that a particular student

athlete had harassed women at other schools, but it still recruited the athlete to play

12



on the basketball team. The athlete then coordinated a gaig fas dorm room
The victim called the poliganda grand jurysoonindicted therapists Id. at 128—

90. Yet theuniversityheld nodisciplinary hearing fonearlya year. Id. at1296.
This case is the inversd Williams. There is no allegation that the Board knew that
K.R.’s attackerdhadharassed other student.was Vaughn, not Stinson or K.R.,
who called the police. Antthe police investigation contradicted K.R.’s stoather
than givingthe Boardareason to belie her.

Third, Stinson alleges that Vaughn showed “little concern” for K.R. and that
he made comments about her body. But Vaughn still called the pdiltat he
made offensive comments along the Wages not transform the Board’s reasonable
response into deliberatedifference.” GP ex rel. JP v. Lee Cty. Sch. Bd37 F.
App’x 910, 916(11th Cir.2018.

Fourth, Stinsortitesthe Board’s lack of a Title IX policgndthe violations
of the Board’sharassment policy. Buhe mere failure to obey a poli¢goes not
estdlish therequisiteactual notice and deliberate indifferencé&tbser 524 U.S.
at 29192. Also, “the failure to promulgate a grievance procedure does not itself
constitute ‘discrimination’ under Title 1X.”ld. at 292. By extension, defects in
notifying K.R. of grievance procedures do not constigéberate indifference
under the circumstances.

Fifth, Stinson alleges that Southlawn Middleidentssaid the three boys had
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“run a train” on K.R. She also alleges that students at her new stbaséd her
aboutthe rape But at that point, the police had already determined that WeR.
notraped And thoughgossip can béactual it is oftenfiction. Giventhe police
investigation and the unreliability of hallway chatter, the failure to investigate or
report based on what other students were saying did not constitute deliberate
indifference.Vaughn did tell Stinson about the gossipdheadvisel her to change
schools. But thatloes not mean Vaughn believed the gossip; he could have been
trying to protect K.R. from false rumor&eeWilson 114 F. Supp. 2d at 693.

Finally, Stinson alleges that Vaughn has a history of indifference because he
failed to investigat®@thercomplaints. But thoseomplaints were about a teacher
who harassed students. They were about inappropriate touching, comments, and
requests— not rgpe. There is no allegationhat teacherdid anythingin the
abandoned buildingAnd this timearound Vaughn called the police. So this case
Is not likeWilliams 477 F.3d al29Q orHill, 797 F.3d a59-61, where theschool
hadprior knowledge of harassment by the same individualder thefactsalleged,
Vaughns prior indifferencaloes not save Stinson’s complaint.

Today’s decision in no way condones what Stinsaysthe Board, Vaughn,

and Maye did.But as forTitle IX liability, Stinsondoes notadequately alleg#hat

® Teasingand namecalling are not independently actionable under Title Davis, 526
U.S. at 652¢f. Hawkins v. Sarasota Cty. Sch. B822 F.3d 1279, 1289 (11th Cir. 2003).
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the Board was deliberately indifferent to studenistudent sexual harassmentneO
might think that deliberate indifference is too stringefnd tesf® But the Supreme
Court adopted th&high standard, Davis 526 U.S. a643,andit mustbe followed
The Board’s motion to dismiss is thus due to be granted.

B. Supplemental Jurisdiction

The court nowturns tothe claims againsPrincipal Vaughn and Assistant
Principal Maye. Stinson sued Vaughn for the tort of outragkso krown as the
intentional infliction of emotional distress. That claim is based mostly on Vaughn’s
comments about K.R.'s body. Stinson sued Maye for negligence and wantonness
based on his failure to protect K.R. and his failure to report thavatdarassl

But federal courtdravelimited jurisdiction. There is neverfederatquestion
jurisdiction over commothaw claims. 28 U.S.C. 81331. And because alparties
arefrom Alabama, diversity jurisdictioms impossible here Id. 8 1332. So if the
court hasjurisdiction overthe claims against Vaughn and Maye, it must be
supplemental jurisdictionld. 8§ 1367a).

If Stinson had a valid Title I1X clainthere would bsupplemental jurisdiction
over her commotihaw clains; her claims all “arise out ofa common nucleus of

operative fact.” Parker v. Scrap Metal Processors, Ind68 F.3d 733, 743 (11th

¢ SeeCatharine A. MacKinnorin Their Hands: Restoring Institutionalability for Sexual
Harassment in Educatiori25 Yale L.J. 2038, 2068 (2016) (criticizing the deliberate indifference
standardecause it iSeasy for schools to satisfy, including on motions to dismiss”).
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Cir. 2006). But where, as herea district court “has dismissed all claims over which

it has original jurisdiction,” it “may decline to exercise supaial jurisdiction’

28 U.S.C. 81367(c)(3) Stinson’s commotitaw claimsraisedifficult andimportant
issues of Alabama law that a state court should address in the first ins&artce.
promotejudicial economy and comity, the court declines to exercise supplemental
jurisdiction. Stinson may refile those claims in state co&ee28 U.S.C. 81367(d)

VI. CONCLUSION

For the reasons abovejstORDEREDthat

1. The Board’s Motion to Dismis€ount OngDoc. #36) is GRANTED
with prejudice

2.  Stinson’s commoihaw claims are DISMISSED for lack of jurisdiction
without prejudice

3.  Vaughn and Maye’s Motion to Dismiss (Doc34#) is DENIED as
moot

4.  The motion for a status conference (Dod./# is DENIED.

5.  This case is DISMISSED.

DONE this5th day ofFebruary 2019.

/sl W. Keith Watkins
UNITED STATES DISTRICT JUDGE
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