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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

ROY L. CRITTENDEN, )
Plaintiff, ;

V. ; Civil Action No.: 2:16-cv-21-WC
CAROLYN W. COLVIN, ))

Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM OPINION

l. INTRODUCTION

Roy L. Crittenden (“Plaintiff”) filed an ggication for social ecurity income under
Title XVI of the Social Seauty Act, 42 U.S.C. § 138let seq. on April 6, 2011. His
application was denied at the initial admirasive level. Plaintiff then requested and
received a hearing before anrAuhistrative Law Judge (“ALJ").At that hearing, the ALJ
determined that Plaintiff had the residuahdtional capacity to péorm light work, and
further found Plaintiff was not disabled. aiitiff appealed the decision to the Appeals
Council, which remanded thesmato the ALJ on April 15, 2@, finding that the “decision
does not contain an adequate evaluation @tithating and nontreagy source opinions.”
A second hearing was held before an ALJ dg 34, 2014. Following that hearing, the
ALJ issued a decision finding Plaintiff had riséen under a disability as defined in the

Social Security Act from May 22010, through the date of thecision. Plaintiff appealed
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to the Appeals Council again, which rejectesl fieiquest for review of the ALJ’s decision.
The ALJ’s decision consequently becamefihal decision of the Commissioner of Social
Security (“Commissioner™. See Chester v. Bower92 F.2d 129, 18(11th Cir. 1986).
The case is now before the court for reviemder 42 U.S.C. 8§ 40§). Pursuant to 28
U.S.C. 8 636(c), both piges have consented to the condefcall proceedings and entry of
a final judgment by the undersigned United &aMagistrate Judge. Pl.’s Consent to
Jurisdiction (Doc. 10); Def.’s Consent to Jurisdiction (Doc. 9). Based on the court’s review
of the record and the briefs of the tes, the court AFFIRM the decision of the
Commissioner.
. STANDARD OF REVIEW

Under 42 U.S.C. § 423(d)}(2), a person is entitled to benefits when the person is
unable to

engage in any substantial gainful activity by reason of any medically

determinable physical or mental impagnt which can be expected to result

in death or which has lasted or can kpezted to last for a continuous period

of not less than 12 months.
42 U.S.C. § 423(d)(1)(M.

To make this determination, the Conssioner employs a five-step, sequential

evaluation processSee20 C.F.R. 88 404.7%), 416.920 (2011).

1 Pursuant to the Social Security IndependendeéPangram Improvements Act of 1994, Pub. L. No. 103-

296, 108 Stat. 1464, the functions of the Secretary of Health and Human Services with respect to Social
Security matters were transferred to the Commissioner of Social Security.

2 A “physical or mental impairment” is one resulting from anatomical, physiological, or psychological
abnormalities that are demonstrable by medically acblptéinical and laboratory diagnostic techniques.



(1) Is the person presently unemployed?

(2) Is the person’s impairment severe?

(3) Does the person’s impairment meetqual one of the specific

impairments set forth in 20 C.F.R. Pt44@ubpt. P, App. 1 [the Listing of

Impairments]?

(4) Is the person unable to perfolms or her former occupation?

(5) Is the person unable to perfoamy other work within the economy?

An affirmative answer tany of the above questioteads either to the next

guestion, or, on steps three and fiveatiinding of disability. A negative

answer to any question, otttban step three, leadsaaletermination of “not

disabled.”
McDaniel v. Bowen800 F.2d 1026, 1030 1th Cir. 19867%.

The burden of proof rests arclaimant through Step Fougee Phillips v. Barnhart
357 F.3d 1232, 1237-39 (11th Cir. 200 A claimant establishesmima faciecase of
gualifying disability once they have carriitk burden of proof frm Step One through
Step Four. At Step Five, tieirden shifts to #a Commissioner, who must then show there
are a significant number of jobs in theioaal economy the claimant can perforid.

To perform the fourth and fifth stepthe ALJ must determine the claimant’s
Residual Functional Capacity (“RFC”)d. at 1238-39. The RFC what the claimant is
still able to do despite the amant’s impairments and is based on all relevant medical and

other evidence.d. It may contain both exertionahd nonexertional limitationsld. at

1242-43. Atthe fifth step, &hALJ considers the claimant’s RFage, education, and work

3 McDaniel is a supplemental security income (S&se. The same sequenapplies to disability

insurance benefits. Supplemental security incomescassing under Title XVI of the Social Security Act
are appropriately cited as authority in Title Il cas8ge, e.gWare v. Schweike651 F.2d 408, 412 (5th
Cir. 1981);Smith v. Comm’r of Soc. Sgd86 F. App’x 874, 876 n.* (11th Cir. 2012) (“The definition of
disability and the test used to determine whetherrsopehas a disability is the same for claims seeking
disability insurance benefits or supplemental security income.”).



experience to determine if there are jobailable in the national economy the claimant
can perform. Id. at 1239. To do thjgshe ALJ can either esthe Medical Vocational
Guideline$ (“grids”) or call a vocational expert (“VE")Id. at 1239-40.

The grids allow the All to consider factors such as age, confinement to sedentary
or light work, inability to speak English, educationdkficiencies, and lack of job
experience. Each factor camé@pendently limit the number gibs realistically available
to an individual. Phillips, 357 F.3d at 1240. Combinaiis of these factors yield a
statutorily-required finding of “Dsbled” or “Not Disabled.”ld.

The court’s review of the Commissionedscision is a limited oneThis court must
find the Commissioner’s decision conclusive isisupported by substantial evidence. 42
U.S.C. 8 405(g)Graham v. Apfel129 F.3d 1420, 1422 (11th Cir. 1997). “Substantial
evidence is more #n a scintilla, but less thapreponderance. Itssich relevant evidence
as a reasonable person would acceptdegsjuate to support a conclusiofRichardson v.
Perales 402 U.S. 389, 401 (19713ee also Crawford v. Comm’r of Soc. $863 F.3d
1155, 1158 (11th Cir. 2004) (“Even ithe evidence preponderates against the
Commissioner’s findings, [a reviewing courtjust affirm if the decision reached is
supported by substantial evidence.”). A revigywcourt may not look only to those parts
of the record which support the decision of AieJ, but instead must & the record in its
entirety and take account of evidence whictrai#s from the evidere relied on by the

ALJ. Hillsman v. Bowen804 F.2d 1179 (11th Cir. 1986).




[The court must] . . . sctmize the record in itentirety to determine the

reasonableness of the [Commissioner’sfactual findings. . . . No similar

presumption of validity attacheto the [Commissioner's] . . . legal

conclusions, including determinationtbe proper standards to be applied in

evaluating claims.
Walker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).
lll.  ADMINISTRATIVE PROCEEDINGS

Plaintiff was forty-five years old at thiene of the alleged dability onset date and

Is therefore considered a younger individuadading to the regulations. Tr. 59. At the
second hearing before the AlRlaintiff was forty-nine yearold and had completed high
school. Tr. 72, 74. Followg an administrative hearing, and employing the five-step
process, the ALJ found at St€@me that Plaintiff “has nangaged in substantial gainful
activity since May 21, 2010, ttadleged onset date[.]” Tr. 43t Step Two, the ALJ found
that Plaintiff suffers from théollowing severe impairmentsdegenerative joint disease of
the shoulders, history of left rotator ftumpingement, history of left elbow nerve
entrapment, arthritic changes of the kneesalaunnel syndrome, diabetes mellitus with
peripheral neuropathy, obesignd hypertension[.]” Tr. 44At Step Three, the ALJ found
that Plaintiff “does not have an impairmamtcombination of impairments that meets or
medically equals the severity of one of tisted impairments[.]” Tr. 44. Next, the ALJ
articulated Plaintiffs RFC as follows:

[T]he undersigned finds that the claim#as the residual functional capacity

to perform a range of “sedentary workg that term is otherwise defined in

20 CFR 404.1567(and 416.967(a). Specifically, the claimant can lift and

carry up to 10 pounds occasionally desls than 10 poundsequently. He
can stand or walk about 2 hours and siirfior at least 6 hours out of an 8-

See20 C.F.R. pt. 404 subpt. P, app. 2.



hour workday. However, he canast for no morethan 20 minutes
continuously and can sit for no mottean 1 hour continuously. He can
perform no overhead reaching on the léfe can perform tasks not requiring
rapid, repetitive, forceful g[rlaspingut otherwise can p®rm handling and
fingering on a frequent basis. He gagrform tasks nanvolving exposure
to workplace hazards such as unpot¢d heights and dangerous moving
machinery. He can perfortasks not involving opation of vibrating tools
or equipment.
Tr. 45. Having consulted with a VE at theahag, the ALJ concludkat Step Four that
Plaintiff “is unable to performray past relevant work[.]” Tr. 59Finally, at Step Five, and
based upon the testimony of YE, the ALJ determied that “[c]onsidering the claimant’s
age, education, work experience, and resifiuadtional capacity, there are jobs that exist
in significant numbers in the national econothgt the claimant can perform[.]” Tr. 59.
The ALJ identified several representatisecupations, including “Machine Tender,”
“Folder,” and “Machine Operator.” Tr. 60.c8ordingly, the ALJ detenined that Plaintiff
“has not been under a disability. from May 21, 2010, throughe date of this decision[.]”
Tr. 60.
IV. PLAINTIFF'S CLAIMS
Plaintiff argues that “[tlhe ALJ erred ifailing to give appropriate weight to the
opinions of [Plaintiff's] treating physician, aifieh] failing to propely explain his reasons
for the weight he assigned [to that treafninysician].” Pl.’s Br. (Doc. 12) at 1.
V. DISCUSSION
“Medical opinions are statements fronmygicians and psychologists or other
acceptable medical sources thetiect judgments about the tnee and severity of [the
claimant’s] impairment(s), including [the ataant’s] symptoms, diagpsis and prognosis,
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what [the claimant] can still do despite inmp@ent(s), and [the claimant’s] physical or
mental restrictions.” 20 C.F.R. 88 4082l/(a)(2), 416.927(a)(2). Absent “good cause,”
an ALJ is to give the medical opinions aéating physicians “substtal or considerable
weight.” Lewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1993¢e als®?0 C.F.R. 88§
404.1527(d)(1)-(2), 416.927(d)(1)-(2). Good cause to discount the opinion of a treating
physician exists “when the: (1) treatipdnysician’s opinion wasot bolstered by the
evidence; (2) evidere supported a contrary findingr (3) treating physician’s opinion
was conclusory or inconsistent withe doctor's own medical records.Phillips v.
Barnhart 357 F.3d 1232, 1241 (11@ir. 2004). With good caesan ALJ may disregard
a treating physician’s opinion, but he “must clgarticulate [the] reasons” for doing so.
Id. at 1240-41.

Moreover, the ALJ must seatwith particularity the wight given to different
medical opinions and the reasons theref®harfarz v. Bower825 F.2d 278, 279 (11th
Cir. 1987) (per curiam). “In the absence safch a statement, it is impossible for a
reviewing court to determine whether the ulien decision on the mtx of the claim is
rational and supported by substantial eviden€aoivart v. Schweike662 F.2d 731, 735
(11th Cir. 1981). Therefore, when the ALJ fdils“state with at least some measure of
clarity the grounds for his decision,” a cowitl decline to affirm “simply because some
rationale might have supported the ALJ’'s conclusiddwens v. Heckler748 F.2d 1511,
1516 (11th Cir. 1984) (per curigmIn such a situation, “to gahat [the ALJ’s] decision

Is supported by substantial evidence approaches an abdication of the court’'s duty to



scrutinize the record as a whole to determrwhether the conclusions reached are rational.”
Cowart, 662 F.2d at 735 (quotirgtawls v. Califanpg596 F.2d 1209, 1213 (4th Cir. 1979))
(internal quotation marks omitted).

Plaintiff argues that the ALJ erred iniliag to give appropriee weight to the
opinions of Plaintiff's treatig physician, Dr. Jeffrey Voreiand in failing to properly
explain his reasons for the weidtg assigned Dr. Voreis. Dd2 at 4-7. The undersigned
disagrees.

Upon completion of a medical source stag@min 2011, Dr. Voreis indicated that
Plaintiff can lift or carry occagnally 5-10 pounds. Tr. 748He indicated that Plaintiff
could stand and/or walk less than two hound for thirty minutes uninterrupted, and could
sit less than two hours and leékan thirty minutesininterrupted in an eight-hour workday.
Tr. 749. He concluded thBlaintiff can occasionally fingehandle, and reach, as well as
stoop, crouch, kneel and climb. Tr. 749-75{& concluded that Plaintiff could never crawl
or balance and should avoid concentratgmbsure to being around moving machinery and
driving automobile equipment. Tr. 750.

In 2014, Dr. Voreis providi an updated statement redjag Plaintiff's physical
abilities. See Tr. 879-892. In that assesspentVoreis stated that he felt Plaintiff was
not able “to work any employméem the country for an 8 howtay or a 40 hour week. . .
. Tr. 879. He referenceddldisability exam perfoned in 2011, and ated that Plaintiff
could “now lift probably up to 20 or 2pounds with his rightipper extremity[,]” and

“approximately ten pounds” in hisfteextremity. Tr. 880. B Voreis noted that, since his



2011 exam, “as a result of wortkat [Plaintiff] has achieved a significant improvement in
range of motion especially ¢iis upper extremities.” Tr. 884Nonetheless, Dr. Voreis
concluded that Plaintiff wouldot meet the criteria for sealary work because he “cannot
sit, stand, walk, nor carry leisan ten pounds for me than a few minutes at a time.” Tr.
884. He further noted that he felt Plaintifduld be unable to do repetitive tasks, such as
ticket tearing “because his hands will go numid &ie will start dropping the the tickets
and not have the strength topgthem.” Tr. 884. Dr. Voreisxpected Plaintiff’'s condition
to continue to decline. Tr. 885.

In determining that he wodi‘not give contrding weight to the opinions of Jeffrey
Voreis, M.D., regarding claimant’s physidahctional abilities[,]” the ALJ provided the
following reasons for discounting the opinion:

Dr. Voreis indicates that the claimardannot perform sedentary work on a
regular and continuing basis, 8-hours a day, 40-hours per vitzek/oreis

is a treating source for the claimant; Wwever, his opinions are inconsistent
with the substantial evidence in this cag@ar example, in November 2011,
Dr. Voreis stated that the claimant cdand or walk less &m 2 hours and sit
less than 2 hours in an 8-hour workdal'he doctor found, on examination,
that the claimant had 3/5 strength in all muscle groups of the lower
extremities[.] Yet, his clinical findings inconsistent with his own records
showing the claimant to ke normal gait and no focakurologic deficits].]
His clinical finding is inconsistenwith those of Dr. Epperson . . . , Dr.
Banner . . ., Dr. Meadows ., and Dr. Watson . .who all found the claimant
to have a +4-5/5 strength the lower extremities.His clinical finding is
inconsistent with claimant’s own regsithat he has no difficulty sitting and
uses no assistive, such as a cane, for ambulatidn[[November 2011, Dr.
Voreis stated that the claimant aamy occasionally handle, finger and reach
with both hands[.] Omxamination the doctor founithe claimant to have
absent reflexes in higper extremities, diminishesensation in both hands,
and 90 degrees abductiondaexternal rotation of the left shouldeHis
clinical findings are inconsistent withose of Dr. Eppem . . ., Dr. Banner
..., Dr. Meadows . . and Dr. Watson . . . These doctors generally indicate
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that the claimant has slight weaknessl decreased sensation of the left

hand, a “somewhat” numb sensatiotight touch over the hands, normal or

near-normal range of motion of the Isftoulder . . ., normal range of motion

of the right shoulder, 2/4 or intactflexes, and +4-5/5 stngth in the upper

extremities with no atrophy.His clinical findings are inconsistent with

claimant’s own reports thdte has no difficulty reaching .; that he uses no
assistive devices such as wrist splints,.and that he can use his hands to

care for his personal needs; mop; sweep; do laundry, dishes and some

cleaning; turn a door knob; drive arcand perform work picking up small

limbs and brush and putg them in a chipper].]

T. 58. Thus, while the ALJ acknowledged that Dr. Voreis was a treating source for
Plaintiff, he did not afford him controlling wght, as he found hispinions inconsistent

with the substantial evidenae the case, including eviden&®m his own examinations,
evidence from Plaintiff's self-reports, andidsnce from other physicians. Tr. 58.

As an initial note, it is @ar to the undersigned thaetALJ properly justified his
reasons for discounting the medical opinioofVoreis. Indeed, #ALJ noted that Dr.
Voreis’s opinion conflicted not only with seahents from the Plaintiff and from other
physicians, but also with his own examioatiof Plaintiff. As such, the undersigned
concludes that the ALJ had “good cause” scdunt the opinion ddr. Voreis,a treating
physician of Plaintiff. SeePhillips, 357 F.3d at 1241 (11th Cir. 2004) (noting that good
cause exists “when the: (1) treating physi@apinion was not bolstered by the evidence;
(2) evidence supported a contrary finding; (3) treating phyisian’s opinion was
conclusory or inconsisité with the doctor’'s owmedical records.”).

Having determined that the ALJ providealgl cause for discounting the opinion of
Dr. Voreis, the undersigned turns to whettier ALJ committed reveitde error by failing

to assign a particular weight to Dr. Vorsi®pinion. Clearly, the ALJ discounted the

10



opinion of Dr. Voreis andftorded it somethindess than controlling weight. However,

that weight is not specified gwhere within the ALJ’s opinion.

“Ordinarily, an ALJ’s failureto explain the particular vight given to the different

medical opinions provided reversible error. Tillman v. Comm’r, Soc. Sec. Admi&59

F. App’x 975, 975 (1th Cir. 2014) (quotingharfarz 825 F. 2d at 279). “However, when

the ALJ’s error did not affeats ultimate findings, the erras harmless, and the ALJ’'s

decision will stand.”ld. That is the case here. Substmvidence in the record supports

the ALJ’s articulation of Plaintiff's RFC, oluding evidence fromother treating and non-

examining physicians. Thus, tA&J’s failure to specify the pacular weight he afforded

the opinions of Dr. Voreis is harmless error.

The ALJ articulated théollowing restrictions in Plaintiff's RFC:

Plaintiff can perform sedentary work.

Plaintiff can lift up to ten poundsccasionally and less than ten pounds
frequently.

Plaintiff can stand or walk about twours and can sit for at least six hours
during an eight-hour workday. Howeyée can stand fono more than
twenty minutes continuously and cait for no more than one hour
continuously.

Plaintiff can perform no ovlead reaching on the left.

Plaintiff can perform tasks not requiringpid, repetitive, forceful grasping,
but otherwise can perform handlingdafingering on a frequent basis.

Plaintiff can perform tasks not invohg exposure to workplace hazards such
as unprotected heights anchdarous moving machinery.

11



e Plaintiff can perform task not involving operatiorof vibrating tools or
equipment.

Tr. 45.

Dr. Sam Banner, whom the ALJ afforedfise weight,” performed a consultative
physical examination of Plaintiff and colefed a medical source statement regarding
Plaintiff's functional abilities. SeeTr. 779-784. Dr. Banner aed that Plaintiff could
lift and carry up to twenty pmds occasionally. Tr. 779. Hketermined that Plaintiff
could sit up to eight hours, and for two hewninterrupted; stanidr one hour, and for
thirty minutes uninterrupted; and walk rfghirty minutes, and for fifteen minutes
uninterrupted. Tr. 780. He found that Rt#f could frequently use the dominant right
hand for handling, fingering, feeling armishing/pulling and aasionally use it for
reaching. Tr. 781. While he noted that Riiil could never use the left hand for reaching
overhead, he could use the le&ind occasionally for reachimgother directions, as well
as for handling, fingering, feeling, pushiagd pulling. Tr. 781. Dr. Banner determined
that Plaintiff could occasionally use his féet the operation of foot controls and could
occasionally climb stairs and ramps, bairatoop, kneel and crouch. Tr. 782.

Dr. William Watson, whom the ALJ fafrded “some weight,” performed a
consultative physical examination of Plainand reached similar conclusions to Dr.
Banner when completing a medical soustatement regarding Plaintiff's physical
abilities. SeeTr. 797-802. In his assessment;. Watson found that Plaintiff can
frequently lift and carry up to twenty poundsad occasionally lift or carry up to fifty

pounds. Tr. 797. He determined Plaintdlutd sit five-and-a-half hours in an eight-hour
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workday, and for one hour unimtapted. Tr. 798. He fourlaintiff could stand or walk
thirty minutes during a workday, and for fit@ ten minutes uninterrupted. Tr. 798. He
noted that Plaintiff can frequty use his right hand foeaching and occasionally use his
right hand for handling, fingerg and feeling, and pushirend pulling. T. 799. Dr.
Watson noted that Plaintiff calibccasionally use his left ha for handling, fingering and
feeling, but never for reachingushing, or pulling. Tr. 799He determined that Plaintiff
can occasionally use his feet fine operation of foot contify climb stairs and ramps,
balance, stoop, kneel, crouch amdwl. Tr. 798-799. He cwluded that Plaintiff should
never use ladders or scaffolds, and sti@void unprotected ights. Tr. 799.

Finally, the ALJ relied upon the opinion Bf. Robert Heilpern, whom he afforded
less than significant weight. Dr. Heilpermsho was not an examining physician,
determined that Plaintiff codloccasionally lift twenty poundsTr. 737. He concluded
that Plaintiff could stand and/or walk, with normal breaks, for a total of six hours, and could
sit for a total of six hours in a workdaylr. 737. Dr. Heilpern felt Plaintiff would be
limited in his upper extremities pushing and pulling, as Weas his ability to reach,
handle, finger, and feel. Tr. 737, 739. Fipaldr. Heilpern determined that Plaintiff could
frequently climb ramps/stairs, balance, staampd kneel, but could never crawl or climb
ladders or ropes. Tr. 738.

The RFC articulated by the Alis consistent with the opons of Dr. Banner, Dr.
Watson, and Dr. Heilpern. Indeeall three doctors agreed tHiaintiff could carry up to

twenty pounds frequently. Phiff's RFC restricted him to lifting and carrying ten pounds
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occasionally and less than ten pounds frequeniy. Banner determined that Plaintiff
could sit for eight hours whilBr. Watson determined Plaintifbuld sit for five-and-a-half
hours. Dr. Heilpern opined thBtaintiff could sit for six howg. Plaintiff's RFC restricted
him to sitting for no more thasix hours in an eight-hour yaand no more than one hour
continuously. Dr. Banner determined thaiRtiff could stand foan hour and walk for
thirty minutes, while Dr. Watson determinedhtiPlaintiff could stand or walk for thirty
minutes. Dr. Heilpern concluded that Pldintould stand and/or walk for approximately
six hours per day. Plaintiff's RFC restricteid standing andialking to no more than two
hours per working dayand additionally restricted Pldiff's standing for no more than
twenty minutes continuouslyFinally, Dr. Banner and Dr. Watson similarly agreed that
Plaintiff could frequently use his right extréyn while his left extremity could be used
occasionally for some tasks, and never forlmear Dr. Heilpern concluded that Plaintiff
had limitations in reaching, haln, fingering andéeling. Plaintiff's RFC restricted him
to tasks that do not involve ovedtkereaching with the left hand.

Clearly, there are some contradictiobetween Dr. Voreis’s assessment of
Plaintiff's physical abilities ad the assessments of Dr. Banner and Dr. Watson. However,
the ALJ gave good cause to discount the opinioDr. Voreis. Thabeing said, the ALJ’'s
articulation of Plaintiff's RFC predominatehgflect the assessments of Dr. Banner, Dr.
Watson, and Dr. Heilpert, whom the ALJ affedd“some weight” or less than significant
weight. As the ALJ’s articulation of Plaintiff's RFC is supported by the assessments of

those physicians, the undersigrncludes that there is safént evidencen the record
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to support the ALJ's RFC assessment. ThusAhJ)'s error, if any, of failing to assign a
particular weight to the opinion of Dr. Voreis is harmless, and the ALJ’s decision should
not be reversed on that basis.

VI. CONCLUSION

The court has carefully and independenélyiewed the record and concludes that,
for the reasons given above, the decisiothefCommissioner is AFFIRMED. A separate
judgment will issue.

Done this 3rd day of January, 2017.

/s/\WallaceCapel Jr.
UNITEDSTATESMAGISTRATE JUDGE
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