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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERNDIVISION

DR. SHARRONHERRON- )
WILLIAMS, )
)
Plaintiff, )
)
V. ) CASE NO: 2:16CV-293-WKW

) [WQ]
ALABAMA STATE )
UNIVERSITY, )
)
Defendant )

MEMORANDUM OPINION AND ORDER

Before the court isDefendant Alabama State University’snotion for
summary judgmendn each of Plaintiff Sharron HerréWilliams’s claimsalleging
employment discrimination and retaliatior(Doc. #29.) The parties have fully
briefed the motion and submitted evidence in support of their respective positions.
(Docs. #29,42, 47, 48.)

The parties generally agree on what happened. They agree that Plantiff
black womar—was a tenured professor for Defendant from 2008 until she accepted
a position at another universgpmetimeafterinitiating this action. They agree that

she was assigned to supervi3efendant’s Office of Minority and International
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Affairs (OMIA)?! in February of 2014, that she did not receive the authorization or
equipment she requested while she supervisethO&hd that she was relieved of
thosesupervisoryduties in September of 2014. They agree that she sased
Defendant’s &culty athletic representative (FARfrom 2009 until her lastFAR
contract expired on September 30, 20Ithey agree that Plaintiff's salary was
reducedn October of 2015.

But although the parties agree as to the “whatSsuethey disagree as to the
“why.” And because Plaintiff brings claims undlee nondiscrimination and anti
retaliation provisionsof Title VII of the Civil Rights Act of 1964, 42 U.S.C.
882000e to 200047, the “why” is the heart of this action.

Plaintiff offers three answers to the “why” questiofig race and/or gender
discrimination (2) retaliation for an email Plaintiff sent @r. Gwendolyn Boyd-
Defendant’s pesident at that time-on August 6, 2014n which Plaintiffprotesed
what she perceived be race and/or genddiscrimination;and/or(3) retaliation for
filing a charge with the Equal Employment Opportunity CommisgieBOC).
Consequentlyin six counts in her Amended Complaint (Doc2Zj, Plaintiff

contends that the actions taken by Defendant which she now challetgegng

! Apparently OMIA has changed names at various timBsc.@# 29-4, at 19Doc. # 29-
5, at 68.) For the sake of clarity, the court refers to that office as “Olti&tighout this
opinion.
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her the authorization and equipment she requested while supervising OMIA,
relieving Plaintiffof her OMIA duties, not renewinger FAR contract, anekducing
her salay—violated TitleVII .

Defendantbffers more innocuous explanations for its actiodgcordng to
Defendant, Plaintif6 requests for equipment while she supervised OMIA were
denied because additional equipment was unnecessaBhe was denied the
authorzation she requestdskcause Defendant did not want to give that authority to
an interim supervisaand it was not reallpecessary She was eventuallglieved
of her OMIA dutiedo accelerate the process of finding a permanent supervisor for
OMIA. Her oneyear FAR contract expired on its own terms on September 30, 2014,
andDefendant’s presidemlid not renew Plaintiff because she preferred to pick her
own FAR. And Plaintiff's pay was reduced to that of a tenured professor because
she was no longer serving Defendant as anything other than a tenured professor

Plaintiff has since concedelat Defendant is entitled to summary judgment
on her claims that her removal from the FAR position was the result of illegal
discrimination which are in Count Four of her Amended Compla(Btoc. #47, at
35) Defendant’'s motiorior summary judgmenis thus due to be granted with

respect taCount Four



Plaintiff's other claims meet a similar fdtecause there is no genuine dispute
of material facftor trial. Consequently, Defendant’s motion for summary judgment
(Doc. #29) is due to be granted.

|. JURISDICTION AND VENUE

The court exercises subjatiatter jurisdiction over this action pursuant to 28

U.S.C. 1331, 1343 The parties do not contest personal jurisdiction or venue.
[I. STANDARD OF REVIEW

To succeed on a motion for summary judgment, the moving party must
demonstrate “thahere is no genuine dispute as to any material fact and the movant
Is entitled to judgment as a matter of lawséd. R. Civ. P. 56(a)The court views
the evidence, anall reasonable inferences drafwom it, in the light most favorable
to the nonmoving partyJeanBaptiste v. Gutierrez627 F.3d 816, 820 (11th Cir.
2010).

“[A] partyseekng summary judgmerdlways bears the initial responsibility

of informing the district court of the basis fits motion...” Celotex Corp. v.
Catrett 477 U.S. 317323 (1986). This responsibility includes identifying the
portions of the record illustrating the absence of a genuine disputatefiah fact.

Id. Alternatively, a movant who does not have a trial burden of production can

assert, without citing the record, that the nonmoving party “cannot produce

admissible evidence to support” a material fact. Fed. R. Civ. P. 56(c)(1)(B)
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If the movant meets its burden, the dem shifts to the nonmoving party to
establish—with evidence beyond the pleadirgthat a genuine dispute material to
each of its claims for relief exist€elotex Corp.477 U.S. aB24. A genuine dispute
of material fact exist&if the nonmoving partyas producel evidencesuch that a
reasonable fafihder couldreturn a verdict in its favdr. Waddell v. Valley Forge
Dental Assocs276 F.3d 1275, 1279 (11th Cir. 2001).

. FACTS

Most of Plaintiff's time working for Defendant was uneventfuPlaintiff
began working for Defendant in August of 2Gamassociate@rofessor Shewas
granted tenure in 2008 aadhieved the rank of full professar2002 She went on
to serve asnterim dean for the College of Liberal Arts and Social Sciencds an
interim associate provost the Office of Academs Affairs. For each of those
interim positions, Plaintiff received a pay stipenBlaintiff left Defendant fora
position at another university early2017.

Of course, Plaintiff's time working fobefendant was nagntirely without
conflict. The year 2014 was particularly eventful, largely becaudelatiff's
tumultuous timesupervisingODMIA but also because her time as Defendant’'s FAR
came to an endn October of the following yeashe recefed a substantial pay cut.
Because these events are the focus of Plaintiff's claims, they are each digstussed

detail below.



The applicability of Title VII to theclaimsin this case is not questioned, as
the parties agrethat Defendant is an employer covered by Title VII (Do22# 4,
at 2; Doc. #3, 14, at 1) and that Plaintiff was an employee of Defendant at all
relevant times under Title VIDoc. #22,14, at 2 Doc. #23, {4, atl).

A. Plaintiff's Tumultuous Time Supervising OMIA

Plaintiff supervised OMIA from February of 2014 until the following
September. She faced many difficulties during that time, most prominently a lack
of authorization and equipmerthat hampered OMIA’s operations Those
difficulties eventually led Plaintiff tserd anemailto Defendant’s therpresident—

Dr. Boyd—on August 6, 2014, in which she complained about the various problems
she had encountered during her time supervising OMIA and suggested that she was
the victim of unlawful discrimination. A month after sending that email, Plaintiff
was relieved of heDMIA duties

Plaintiff's time supervising OMIA—especially the end of her supervisory
duties—is the focus of this action. Consequently, it merits considerably more
discussion than the rest of her time working for Defendant.

1. Plaintiff's Reassignment to OMIA

On Februaryl7,2014, Dr. Leon Wilsor-a black malevho at the time was
the povost for Defendart-sent Plaintiff anemorandunmforming her that her time

as interim associate provost had come to an end and that her primary appointment
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would be that of professor. The memo also informed Plaintiff that she would “be
assignd special duties with Academicffairs” andthat she would “continue the
supervision of” OMIA. (Doc. #29-3, at 28) Dr. Wilson sent a superseding memo
on February 28, 2014, that corrected Plaintiff's professorial appointment but was
otherwise the same as the February 17, 2014 mebmx. # 29-3, at 30) Officially,
Plaintiff did not receive additional compensation this role(Doc. #29-4, at 35
Doc.# 29-5, at29), but Dr. Wilson gave her this role to justify allowing her to remain
at the salary she received while she servadtaem associate provoéDoc. # 29
5, at 29)

2. Plaintiff’'s Requests forAuthorization

During her assignment to supervise OMIA, Plaintiff's primary tasis to
oversee the processing and submission of failmas Defendant’s international
students are required to submit to the U.S. Department of Homeland Seturity.
order to complete this task, Plaintiélieved that sheeeded toeceive authorization
from Dr. Boyd in the form of an appointmerdesignating helas Defendant’s
principal designated school official (PDSO) per Homeland Security regulations.
Despite making multiple requestiSoc. #29-4, at 20, 72,Doc. #29-3, at D42,
Doc.#46-1, at 12-18), Plaintiff never received the PDS{@signationDoc. # 29-4,

at 72. The reason why idisputel.



Plaintiff believes discrimination is to blamspecificallyrace and/or gender
discrimination The only clear basis for her allegations of race and/or gender
discrimination is that the individual who was in charge of OMIA before Plaintiff
was assigned to supervise-Dr. Steven Havros-is a white male (Doc.# 29-4, at
30.) Dr. Havron had received the PDSi{@signationfrom one of Defendant’s
presidents who preceded Dr. Boy&eeDoc. #2934, at 19, 4172, Doc. #29-5, at
44-45; Doc. #29-6, at 5.) When Dr. Havron retired, Plaintiff took over as the
supervisor for OMIA.Sometime after Plaintiff began supervising OMIA but before
she sent her August 6, 2014 email to Dr. Bdyd, Wilson asked Dr. Havron to
come out of retirement to once again take chafgaMIA, but Dr. Havron declined.
Plaintiff's August 6, 2014mail seems to allege that Dr. Wilson’s desire to bring Dr.
Havron back was the reason Plaintiff did not receive the PDSO designation, although
her email does not reference Dr. Havron’s race or genBerc. £ 29-3, at 4..)

Defendant does not offer quite as clear of a reason why Plaintiff never
received the PDS@esignation Dr. Wilson and Dr. Charles Smithwho was
Defendant’s Vice President of Student Affairs at the t#said theyeachbrought
the issue to Dr. Boyd's attention atmld her that it was important that she give
Plaintiff the PDSQlesignation (Doc.# 29-5, at48; Doc.# 29-6, at5—6.) Dr. Smith
also placed some of the blame on Dr. Wilgdac.# 29-6, at 12-13), but Dr. Wilson

suggestedhat Dr. Bayd alonewas to blaméDoc. # 29-5, at25, 32,4344, 49), in
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part beause Dr. Boyd allegedly told him she didtweant to give the PDSO
designatiorto Plaintiff because she was supervising OMIA on an interim [2seis
#295, at 25). Dr. Boyd, for her part, appeared to be under the impression that
someone still had the requisite authotttypversee OMIAecause some of OMIA’s
work was getting doneShe also thougliat giving Plaintiff the PDS@esignation

was a matter for Dr. Wilson and/or Dr. Smith to handleoc. #46-1, at 14-16.)

She further suggests that the PDSfesignatiorforms may have gotten lost in the
shuffle of her other duties as presidefidoc.#46-1, at16.)

But whatever the reason, Dr. Boyd did not give Plaintiff the PDSO
designation. Plaintiff claims this severely hindered OMIA’s operatimsg her
time supervising OMIA.(Doc.# 294, at21-22.) Although Dr. Boydnightdispute
this caisal effect(Doc. #46-1, at14, 16, the partieseemto agree that OMIA was
not functioning properly while it was under Plaintiff's supervisfpoc. #29-4, at
21-22, 2425, 72 Doc. #295, at 24, 31 Doc. #46-1, at 1). In fact, much of
OMIA’s work had to be done by individuals in other offieeisamely, NicoleéMiller
(a black femalevho worked for Defendant’s Office of AdmissigremdGeorgette
Varner(a black femalavho worked inDefendant’'sSchool of Graduate Studjes
who had received a lesser level of authorization than the PDSO desigr{Btom.

#29-4, at22, 24-25, 6667; Doc.#29-7, at15.)



3. Plaintiff's Requests for Equipment

Throughout Plaintiff's time supervising OMIA, Defendant provided the same
equipment to OMIA as it had during Dr. Havron’s tenui@oc. # 29-4, at 19 Doc.
# 295, at 27.) That equipment includesvo outdateadcomputes, bu did not include
aprinter. (Doc. #294, at15, 19 Doc.#29-3, at 37) Dr. Havron had brought a
printer he owned to OMIA while he supervised the offeneg he apparentlytook
his printerwith him when he retired. Plaintiff requested additional equipment for
the office,but Dr. Wilsondenied the request after initially appnmoy it because he
thought OMIA did not need additional equipmerDoc. #29-5, at 27) Plaintiff
continued to request additional equipment, but her subsequent requests were denied.
(Doc. #294, at 15; Doc. #29-3, at 3/38.) The limited equipment available to
OMIA while it was under Plaintiff's supervision further hindered the office’s
operations.(SeeDoc. # 294, atl5; Doc.#29-3, at 3738)

4. Plaintiff's August 6,2014 Emailto Dr. Boyd

Plaintiff apparently reached her breaking point on August 6, 2014. On that
date, Plaintiff sent an email to Dr. Boyd complaining about the atleseribed
struggles she had faced in her time supervising OMIA and demanding some sort of
remedial action fronDr. Boyd. (Qoc. #29-3, at ©4-42.) Many of Plaintiff's
complaints focused on Dr. Wilsorer litany of accusations againsim included

undercutting Plaintiff's authority by changing his mind about giv@MIA better
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equipmentitrying to lure Dr. Havronout of retirement to replace Plaintifehind
Plaintiff's back holding up the PDSO designation processiciting applications
for Plaintiff's job without any noticdo Plaintiff;, and otherwise interfering with
OMIA. (Doc.#29-3, at D-42.) Dr. Wilson disputed most of these allegatiers
at least disputed that there were dhgit motivations behind his actiongE.g,
Doc.# 295, at25, 27,33, 38, 48)

Of particular relevance here, Plaintiff offered her opinion on theorea
behindthe actions and circumstances about which she complained. In the eleventh
paragraph of her email, she wrdtie: my case, the intolerable actions of Dr. Wilson
and a few other administrators can only be based on gender, age, or educationa
background if ot race and ethnicity.{Doc.# 29-3, at £-42.) Plaintiff offeredno
support for this conclusion in her emasnd shenever filed a complaint with
Defendant’'s human resources department regarding her claims of discrimination
(Doc.#294, at 71)

Dr. Boyd claims she does not remembeceiving Plaintiff's email (Doc.

#46-1, at17), but Dr. Wilson said Dr. Boyd showed him the email without affgri
an opinion on i{Doc. #29-5, at37).

5.  The End of Plaintiffs OMIA Duties

On September 12014—five weeks after Plaintiff sent Dr. Boyd the email

discussed in the previous subsact-Dr. Wilson sent Plaintiff a memorandum
11



informing her that her time supervising OMIA had come to anaenithat she was
“reassigned to [her] primary assignment’agrofessor in the College of Liberal
Arts and Social SciencegDoc.#29-3, at 44) The memmndumdid not offer any
explanation for the changdhere is some dispute as to whether Plaintiff was given
a new officespaceafter she vacated her OMIA offieePlaintiff claims she was not
(Doc.#29-4, at34), but Dr. Wilson claims she was offered an office and rejected it
(Doc.# 295, at22).

Plaintiffs former position supervising OMIA remained vacant until
December of 2015 when Dr. Boyd appointed Carol Williams (a Hiadale) to
replace Plaintiff on an interim basigDoc. #29-7, at 13-14.) Carol Williams did
not receive the PDSO designati@oc.#29-7, at15), and OMIAstill had the same
equipment during her time with the office as it did when Dr. Havron supervised the
office, although Ms. Williams did take her computer and printer witi{bec. # 29
7, at18). The position was permanently filled in 2017, when Dr. Wilsavho was
Defendant’snterim presidenat the time—appointed DrLinwood Whitten @ black
male) to the position.

B. Plaintiff's Seemingly Uneventful Time as FAR

Plaintiff was appointed to the FAR position2009by Dr. William Harris,
Defendant presidentat the time (Doc.#294, at 1112.) She remained in that

position until her lasEAR contract expired on Septemi®6, 2014—less than two
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months after Plaintiff's August 6, 2014 em@ilDr. Boyd. (Doc.#294,at11-12,
Doc.#29-3, at 7583)) Initially, Plaintiff did not realize hefinal FAR contract had
expired. Shecontinued to perform theluties of the FAR without pay until
November of 2014, when sfieally learned that her contract had expisettl that
she would no longer receive tberresponding pastipend (SeeDoc.# 294, at 12
42;Doc.#46-1, at 56-52.)

Dr. Boyd did not appoint a replacement for Plaintiff until March of 2015,
when she appointed Dr. Sara Kisarvwhite femalgto the position. (Doc. #46-3,
at 2.) Two minority candidategblack females)were considered for the FAR
position beforeit was offered tdDr. Kiser, but they did not receive the requisite
permission from the deans of their respective colleges to accept the position and thus
could not accept amppointment to the positionD@c.#29-3, at -88.) Dr. Kiser
continues teserve as Defendant’'s FAR

C. Plaintiff's Unexpected but PossiblyOverdue) Pay Cut

On September 10, 20450ver a year after Plaintiff had been relieved of her
OMIA duties—Plaintiff received a memo from Dr. Wilson informing her that her
salary “reverted back to that of a Professas’of October 1, 2015Doc.# 29-3, at
46.) Plaintiff claims that waa paycut ofabout $20,000 a yedDoc. # 29-4, at44;
seeDoc. #29-3, at 3435.) This pay cutcamesix monthsafter Plaintiff filed her

first (and subsequently amendetiiarge of discrimination with thEEOC (Doc.
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#46-6; Doc. #29-3, at 9192; Doc. #29-3, at 46 Doc. #29-4, at 44 Doc. #46-1,
at24.) Dr. Wilson and Dr. Boyd attribute tipay cutto the elimination of the stipend
Plaintiff received for serving as interim associate prov{3ac.# 29-3, at 46 Doc.
#295, at57; Doc. #46-1, at24.) They eachassertedhat thepay cuthad nothing

to do with the end of Plaintiffs OMIA duties because Plaintiff did not receive extra
compensation fathose duties(Doc.# 29-5, at29; Doc.#46-1, at24.)

Plaintiff claims that thepay cutbroke from Defendant’s usual practice of
allowing professors to keep any additional salary from administrative positions even
after their service in those positions ended. But according to Dr. Wilsan,
practice was the reason Plaintiff's pay was not cut immediately upon the end of her
time asinterim associate progb (Doc.#29-3, at 5; Doc. #29-5, at 29.) It was
alsothe reason he assigned her to supervise OMDWoc. #29-5, at 29.) But after
Plantiff was relieved of her OMIA duties, Dr. Wilson “could not justifyfaaving
her to remain at the salary she received as interim associate priyost# 29-5,
at 52.)

V. PROCEDURAL HISTORY

A. Plaintiff's First EEOC Charge

Plaintiff filed herfirst EEOC charge on March 9, 201Bdc. #46-6) and
amended it the next dap@c.# 29-3, at 9192). On the section of the form labeled

“CAUSE OF DISCRIMINATION BASED ON,” Plaintiff checked “SEX,”
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“RETALIATION,” and “AGE,” but not “RACE.” (Doc. #29-3, at 91.) However,
she cleast alleged racial discrimination with regard to her time supervising OMIA
in the declaration attached to her amended chaf@ec. #29-3, at 92(“ believe

this discriminatory and hostile treatment was based upon myrage,and/or
gender.” (emphasis added)).)

That declaration also summarizétaintiff’'s complaints about her time
supervising OMIA and the end of her OMIA duties; she attribbtatito unlawful
discrimination and the latter tanlawful retaliation for protestip unlawful
discrimination as well (Doc. #29-3, at 92) Plaintiff's declarationfurther
complains about the nonrenewal of her FAR contrdBoc. #29-3, at 92) But
notably absent from that declaration is any allegation that the nonrenewal of her FAR
contract was the product of unlawful discrimination; inst&4aintiff attributed the
nonrenewal onlyto unlawful retaliation for protesting unlawful discrimination.
(Doc.#29-3, at 92)

On January 27, 2016he Civil Rights Division of the U.SDepartment of
Justice issue®laintiff a notice of her right to sue on Hest EEOC charge (Doc.
#22, at 28.)

B. Plaintiff's Second EEOC Charge

Plaintiff filed her second charge of discrimination with the EEOC on January

25, 2016 (Doc.#293, at 9497.) That chargdocusedon her October 201%pay
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cut (Doc. #293, at 94) On the section of the form labeled “CAUSE OF
DISCRIMINATION BASED ON,” Plaintiff once againchecked “SEX,”
“‘RETALIATION,” and “AGE,” but not “RACE.” (Doc. #293, at 94) But unlike
her first EEOC charg®laintiff did notallegeracial discrimination in the declaration
attached to her amended chard@od.# 29-3, at 94(claiming “discrimination based
upon my age (over 40 years old) and/or my gender, fehvaitout claimirg racial
discriminatior); Doc. #29-3, at 97) RegardlessPlaintiff referenced her earlier
allegations of racial discrimination on each page of her declarafimt. # 29-3, at
94-97.)

The declaration detailed Plaintiff's complaints about @etober 2015ay
cut, although it also provided greater detail about the subjects of her first EEOC
charge. Plaintiff attributed theay cutto unlawful retaliation for protesting unlawful
discrimination(on the basis of her age, gender, and/or randjor filing her first
EEOC charggePlaintiff also attributed thpay cut alternatively or additionallyto
unlawful discrimination based on her agedbr genderbut not her race. Doc.
#293, at 94 97.)

On October 17, 2016heé Civil Rights Division of the U.S. Department of
Justice issued Plaintiff a notice of her right to sue os&esndEEOC charge (Doc.

#22, at 3032)
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C. The Present Action

Plaintiff filed her Complaib(Doc. #1) on April 25, 2016, anBefendant filed
its Answer on May 23, 201®oc. #6). Plaintiff filed a motion (Doc. #8) to amend
her Complaint on December 2, 2016. The court granted the nootiDecember 5,
2016 (Doc. #1); Plaintiff filed her Amended Complaint (Doc22) laterthatday;
andDefendant filed its answer on December 19, 2016 (D@6) #

Plainiff's Amended Complaint includesix counts each of which is brought
under Title VIL Counts One and Two address how Plaintiff was treated while she
supervised OMIAandthe terminatiorof Plaintiff's OMIA duties, which Plaintiff
attributes to unlawful retaliation in Count One (Do@2% at 6-8) and unlawful race
and/or gender discrimination in Count Two (Do@2 at 811). Counts Three and
Four address the nonrenewélPlaintiff's FAR contractwhich Plaintiff attributes
to unlawful retaliation in Counfthree(Doc. #22, atl 1-15) and unlawful race and/or
gender discrimination in Coumtour (Doc. #22, at15-18). Counts Five and Six
address heDctober 201%ay cut which Plaintiff attributes to unlawful retaliation
in CountFive (Doc. #22, at 1822) and unlawful race and/or gender discrimination
in CountSix (Doc. #22, at22-25). Plaintiff's Amended Complaint does not allege
age discrimination, even though she alleged age discrimination in both of her EEOC

charges.
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Defendant filed its motion for summary judgment along withrief and
evidentiary submissi@in support of the motiofDoc. #29) on September 15, 2017
and filedacorrectedorief in support of the motioan October 6, 2017 (Doc.42).
Plaintiff filed its evidentiary submissions (Doc48) and brief in opposition to
Defendant’'s motion for summary judgment (Doc47 on October 24, 2017.
Defendant filed its reply brief (&c. #48) on November 3, 2017.

V. DISCUSSION

The above factual background raises fguestiors. (1) Why did Defendant
deny Plaintiff the authorization and equipment she needed to supervise QR)A?
Why did Defendant relieve Plaintiff of h&@MIA duties? (3) Why did Defendant
not renewPlaintiff's FAR contract?(4) Why did Defendant reduce Plaintiff's pay
in October of 2015?

Plaintiff offersthreeanswers tdhese questiong/A) discrimination based on
race and/or gender (Counts Two, Four, and;3E) retaliation for the email she
sent Dr. Boyd on August 6, 20{€@ountsOng Three andFive); and(C) retaliation
for filing her first EEOC chargeBut Plaintiff hasnot provided enough evidence in
support of her answers these“why’ questions tacreatea genuine dispute of
material fact. Defendant’'s motion for summary judgment is therefore due to be

granted as to all of Plaintiff'slaims
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Additionally, Defendant’s motion is due to be granted with regard to
Plaintiff’'s claims in CounFourfor another reasonThe parties agree thataintiff
failed to exhaust her administrative remedies with respect to her claims in Count
Four—in which she alleges that Defendant did not renew her FAR contratiseec
of unlawful discriminatior—because she did not include any claims to that effect in
eitherof her EEOC charges. (Doc42, at42-45; Doc. #47, at 35.)Thatfailure to
exhaustprovides an independentlysufficient basis for the entry of summary
judgment in Defendant’s favor d?laintiff's claims in Countour. Gregory v. Ga.
Dep’t of Human Res355 FE3d 1277, 1279 (11th Cir. 200§er curiam)

On the other handPlaintiff’'s claims that hepay cutwas the result of race
discrimination (as distinguished from her gender discrimination claims) in Count
Sixwere “like or related to, or grew out of, the allegations contained in her [second]
EEOC charge” and thus are not barred under the administeatnagistion
requirement.ld. at 1280.

A. Discrimination based on race and/or gender is not the answer.

The recordgives the strong impression that Defendant did not treat Plaintiff
fairly during her time supervising OMIA, ultimately culminating in the end of her
supervision of OMIA and pay cutin October of 20151t is not entirely clear why
Defendant subjected Plaintiff to such treatment. That may explain why Plaintiff, in

an apparent search for an explanation, concluded that Defendant’s treathremt of
19



could “only be based on gender, age, or educational bagkg if not race and
ethnicity’ (Doc. #29-3, at 42 seealso Doc. #22, at 811, 22-25), which would

clearly be an unlawful employment practice under Title VII, 42 U.§.2000e

2(a)(1). Unfortunately for Plaintiff, treating someone unfairly for no clear reason

not inherently a form of unlawfuiscriminaton, and she has otherwise failed to
provide sufficient evidence to create a genuine dispute of material fact lagsout
claims that Defendant discriminated against her on the basis ohdeand/or
gendeiin violation of Title VII (Counts Twand Six) Her first answer to thwhy”
guestions is thus due to be rejected, and Defendant is entitled to summary judgment
on Plaintiff's claims in Counts Twand Six.

Plaintiff's discrimination claims under Title VIl are subject to theeestep
burdenshifting analytical frameworkoutlined in McDonnell Douglas Corp. v.
Green 411 U.S. 792 (1973and its progenyFirst, aTitle VII plaintiff “must carry
the initial burden under the statute of establishing a prima facie case ofaadiar
genderldiscrimination” Id. a 802. Second, if thplaintiff establishes such a prima
facie case,thereby raising an inference thisthe was the subject of intentional race
discrimination, the burden shifts to the defendant to rebut this inference by
presentng legitimate, nostiscriminatory reasons for its employment action
Holifield v. Renp 115 F.3d 1555, 1564 (11th Cir. 199pEr curiam)(citing Tex.

Dep’'t of Cmty. Affairs v. Burdine450 U.S. 248 (1981)).Third, “[w] here the
20



defendant meets this burden, the plaintiff has the opporturdignmnstrate that the
defendant articulated reason for the adverse employment action is a mere pretext
for discrimination: Id. at 1565 (citingMcDonnell Douglas 411 U.S. at 804;
Roberts v. Gadsden Mem’l HosP35 F.2d 793, 796 (11th Cir. 1988)Put another
way, once the employer succeeds in carrying its intermediate burden of production,
the ultimate issue in the case becomes whether the plaintiff has proven that the
employer intentionally discriminated @gst Her] because oh[er] racé and/or
gender. Id. (citing Turnes v. AmSouth Bank, N.86 F.3d 1057, 1061 (11th Cir.
1994)).

Applying this framework to Plaintiff's discrimination claimBJaintiff has
failed to carryherinitial burden of establishg a prima facie cader any ofher
discrimination claimsbecause she has failed to show that she “was treated less
favorably than a similarbgituated individual outside[&r] protected clagss]”
Maynard v. Bd. of Regents of Div. of Univs. of Fla. Dep’t of Educ. ex rel. Univ. of S.
Fla., 342 F.3d 1281 (11th Cir. 200@jiting McDonnell Douglas411 U.S. at 802)
or that Defendant otherwise discriminated againstbd@sed on her race and/or
gender Consequently, Defendant is entitled to summary judgment on Plaintiff's

discrimination claims.
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1. Plaintiff has not established a prima facie case of discrimination.

Plaintiff must make four showings to establishpama facie case of
discriminationin violationTitle VII: “(1) [Plaintiff] is a membr of a protected class
[or classes]; (2) [Plaintiff] was qualified for [her] position[s]; (3) [Plaintiff] suffered
an adverse employment action; and Pantiffl was. . .treated less favorably than
a similarly-situated individual outside h[er] protecteldss[or classes] Maynard
342 F.3d at 1289 (citinylcDonnell Douglas411 U.S. at 802). The parties do not
appear talisputethat Plaintiff is a member dfvo protected clagsor that she was
gualifiedto supervise OMIA.

Thefinal two elemens, however,are deeply disputed. Defendant argues
oddly se—that neither the $20,0Q8ay cutin October of 201:or the termination
of her OMIA duties which arguably triggered thpay cut, constitutes an adverse
employment action. Though those argumetdd be rejected on their face, the
court will walk through the analysis for good measure. Defendant’s arguoments
the fourth element, however, are considerably more persuasive because Plaintiff ha
not showrthatan adequate comparator was treated more favorably than Plaintiff

a. Plaintiff suffered adverse employment actions.

The requirement that a Title VII plaintiff show she suffitran adverse

employment actiorstems from Title VII's definition of an unlawful employment

practice. That definitionncludes “discriminat[ion]jagainst any individual with
22



respect to his compensatijonterms, conditions, or privileges of
employment . .because of such individual'sag. . .[or] sex” 42 U.S.C82000e
2(aY1). The Eleventh Circuit has further clarified that an adverse employment
action is a Serious and materiathange in the terms, conditions privileges of
employment.” Davis v. Town of Lake ParR45F.3d 132, 1239 (11th Cir. 2001).

A $20,000pay cut—about seventeepercent of the $117,000 saldriaintiff
was receivingoefore thepay cut(Doc. # 29-4, at 443—is a quintessentiahdverse
employment action. The court is inclined to agree with Plaintiff Eredendant’s
arguments to the contrary (Doc4#, at 4648) “are frankly hard to understand”
(Doc. #47, at 27).

The pay cutalsoshows that the termination of Plaintiff's OMIA dutiesas
an adverse employment action when the evidence is viewed in the light most
favorable to Plaintiff the nonmoving party Dr. Wilson assigned Plaintiff to
supervise OMIA to justify allowing her to remain at the salary she received while
she served anterim associate provos(Doc.# 29-5, at29.) Once she was relied
of those supervisory duties and thus left without any duties beyond those of a tenured
professor, there was no reason for Plaintiff to receive a salary abowédhahured
professor.(Doc.#29-5, at 52.) Conversely, a reasonable factfinder catddclude
that Plaintiff's salary would not have been reduced to that of a tenured professor if

she continued to supervise OMIA. The termination of Plaintiffs OMIA duties
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would therefore be an adverse employment action in that it triggered a $pay000
cut.

It is also at least arguable that the termination of Plaintiff's supervision of
OMIA resulted in a serious and material change in the terms, conditions, or
privileges of her employmenhdependent of the pagut That termination left
Plaintiff with no duties other than those of a tenured professdrFAR (although
she would only remain the FAR for a couple of wed&s}he first time inat least
fouryears Over the previousoliryears, she had primarily served in administrative
roles, includingnterim associate provost amterim dearof the College of Liberal
Arts and Social ScienceéDoc.# 294, at 16-11.) After such a string of presumably
prestigious roleRlaintiff vieweda relegation to the duties of a tenured profeasor
a demotion (Doc. #294, at 33), and itreasonablycould be viewed as a
“reassignment witlsignificantlydifferentresponsibilities.”Davis, 245F.3d at 1239
(quoting Burlington Indus,. Inc. v. Ellerth 524 U.S. 742, 761 (1998) (emphasis
added)). That alone may constitute an adverse employment action, but adding the
pay cut on top of that makes it clear that the termination of her OMIA duties
constitutes an adverse employment action.

Because bothlihe pay cutandthe termination of Plaintiffs OMIA duties

constitute adverse employment actions, the court need not consider whether
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Defendant’s failure to providelaintiff the authorization and equipment she needed
to supervise OMIAconstitutes an adverse employment action.

In sum, Plaintiff has shown the first three elements of a prima facie case of
discrimination under Title VII. The fourth element, however, is a different story.

b. Plaintiff has not shown that she was treatedess favorably
than a similarly-situated employee outside of her protected
classes.

In addition to showing that she is a member of two protected classes, had the
requisite qualifications, and suffered adverse employment actions, Plaintiff has
provided evidence that she was not given much of a chance to succeedsuperv
OMIA. But she hasot showrthatracialor gender discrimiation had anything to
do with thatnor has she shown that racial or gender discrimination had anything to
do with the termination of her OMIA dutie®r the eventuapay cut She has
therefore failed to establish a prima facie case of discrimination under the
McDonnell Douglagramework.

The fourth element ofthe prima facie case of discrimination under the
McDonnell Dougladrameworktypically requiresa showing that a pintiff wasin
some way‘treatedless favorably than a similarkituated individual outside her
protectedclasged.” Maynard 342 F.3d at 1289 (citinjicDonnell Douglas411

U.S. at 802). To satisfy this element, thaaintiff mustidentify a comparate+

someone “similarly situated to the plaintiff in all relevant respécsnith v.
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LockheeeMartin Corp, 644 F.3d 1321, 1326 n.17 (11th Cir. 2011) (citiadifield,
115 F.3d at 1562-whom the defendant treated differently

Plaintiff's brief in opposition identifies four potential comparators, two for
her OMIA claims and two for the claims focused on@watober 201%ay cut For
the former, she identifies (1) Dr. Havr@white male)who supervised OMIAn
a permanent bas before Plaintiff, and (2)an unnamed male who rejected
Defendant’s offer to supervise OMIA on a permanent basis. (D&, @ 28.) For
the latter, she identifie8) Dr. Sandra Walkefa black femalejand (4 Dr. David
lyegha(a black male)each of whom served as a department chair and were allowed
to maintain the salaries they received in their respective positions for at least some
period of time after they left dsepositions. (Doc. #7, at 4344.) Dr. Havron is
not adequate comparatdor Plaintiff becauseof his considerable experience
supervising OMIA on a permanent basiBlaintiff has failed to provide enough
evidence hout the unnamed individual who rejected Defendant’s offer to supervise
OMIA on a permanent basis to show that he would be an adequate comparator, let
alone that Plaintiff was treated less favorably thanwas. Dr. Walkels not an
adequate comparator because she and Plaintifhanebersof the same protected
classes And while Dr. lyegha may be an adequate comparator for Plaintiff's gender
discrimination claims, Plaintiff has failed to demonstrate that she was treated |

favorably than Dr. lyegha.
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I Dr. Havron
Dr. Havron admittedly is not a member of either of Plaintiff's protected
classes. But Plaintiff has not shown that she was similarly situated to Dr. Havron in
all relevant respects. For one, Dr. Havron supervised OMIA on a permanent basis,
whereas Plaintiff supervideOMIA only on an interim basis.And Dr. Havron
appears to have supervised OMIA for almastecade by the time he retirgae
Doc.#296, at 4, 16, wheeas Plaintiff supervised OMIA for less than a yeatr.
Moreover, with regard to her repeated requests for equipment while she
supervised OMIA, Plaintiff has not shown that she was treated less favorably than
Dr. Havron. To the contrary, Plaintiff has admitted that OMIA had the same
equipment while she supervised OMIA that it had when Dr. Havron supervised
OMIA. (Doc.#294, at 18-19.)
ii.  The Unnamed Male
As for the unnamed male who declined Defendant’s offer to supervise OMIA
on a permanent basis, the record does not indicate whether he is an apatompa
for Plaintiff. Absent from the record are this individual’s name and race, and pretty
much everything else about him other than that he was a man who was a “very well
qualified” candidate for the OMIA job, worked at Oakwood University atithe t
he wa offered the OMIA joband turnedlownthe OMIA job for salary reasons.

(Doc. #29-5, at 28;see alsoDoc. #296, at 7.) That simply is not enough
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information for the court to conclude that this man is similarly situated to Plaintiff
in all relevant respects or that Plaintiff was treated less favorably than he was.
iii.  Dr. Walker
Dr. Walker is clearly an inapt comparator for Plairtif Both parties
acknowledgethat Dr. Walker is a black female like Plaintiff. As such, she and
Plaintiff are eacimembers of the same protected classes. By definition, she is not a
comparator for Plaintiff because any difference in Defendant’'s treatment of Dr.
Walker and Plaintiff would have to be attributable to something other than race
and/or gender.
iv. Dr. lyegha
Dr. lyegha is a black male, so he is a membeamdf one of Plaintiff's two
protected classes. But he is not similarly situated to Plaintiff in all relessymects.
Dr. lyegha was th€hair of the Department of Humanitiésr many years (Doc.
#293, at 26.) That department was eliminated during the -2Z¥% academic
year, and he retired in the beginning of the 28A%16 academic yearD¢c. # 29
3, at B.) The parties agree that Dr. lyegha’s pay was not immediatelye@dypon
the end otis time as a department chb&gcause Dr. Wilson gave him additional
administrative duties, although there is some dispute as to whether his pay was ever
reduced. CompareDoc. #29-3, at B (“[Dr. Wilson] continued [Dr. lyegha’s]

administrative pay from the time of department elimination until shortly before his
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retirement), with Doc. #47, at 44 (“Wilson provided lyegha with additional
administrative duties and continued to pay him his administrative supplement until
lyegha’s retirement.”).) Plainfif on the other handdid not hold any of her
administrative positions for very long (either individually or cumulatively)wad
nowherenear retirement age when she lost her additional administrative duties.

But even assuming Dr. lyegha is an adequaimparator for Plaintiff,
Plaintiff has not shown that she was treated less favorably than Dr. lyegha. As
Defendant outlines in its brief in support (DoctZ at 5253), both Plaintiff and
Dr. lyegha continued to be paid as though they still held thespective
administrative positions for at least a year after they no longer held thosergssiti
Plaintiff from February of 2014 until October of 2015; Dr. lyegha from the
beginning of the 20142015 £hool year (presumably August®eptember of 2014)
until his retirement at the end of September of 2015 or shortly before then. It would
thus appear that Plaintiff was treatedesst as favorably as Dr. lyeghéndeed,
Plaintiff may have been treated more favorably than Dr. lyegha bechgse
continued toreceive the salary from her formerly held administrative position for
approximately six months more than Dr. lyegha did. In any event, Plaintiff has not
shown that she was both substantially similar to and treated less favorably than Dr.
lyegha. Consequently, Defendant’s treatment of Dr. lyegha does not support

Plaintiff's discrimination claims.
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* k% * %

Plaintiff has therefore failed testablishthe fourth element of a prima facie
case of discrimination under tivcDonnell Dougladramavork. But thatfailure
“does nohecessarily doom. . [P]aintiff’ s case.”Smith 644 F.3d at 1328.

2. Plaintiff has otherwise failed to support her discrimination claims.

The Eleventh Circuit has made it clehat “establishing the elements of the
McDonnell Dougladgramework is not, and never was intended to besihe qua
non for a plaintiff to survive a summary judgment motion in an employment
discrimination case. Id.

Rather, the plaintiff will always survive summary judgment if he
presents circumstantial evidence that creates adnsslie concerning

the employer’s discriminatory intenA triable issue of fact exists if the

record, viewed in a light most favorable to the plaintiff, presents “a

convincing mosaic of circumstantial evidenbattwould allow gury

to inferintentional discrimination by the decisionmaker.”

A plaintiff may raise a reasable inference of the employsr’
discriminatory intent through various forms of circumstantial evidence.

Yet, no matter its form, so long as the circumstamtvalence raises a

reasonable inference that the employer discriminated against the

plaintiff, summary judgment is improper.
Id. (footnote and citations omitted).

That being said, Plaintiff has not offered anything close to such a maosaic.

support of her claims of discriminatipRlaintiff points te—in addition toher bald

assertions afinlawfuldiscrimination—the evidence thdefendant offered two men

(one of them white) the OMIA job while Plaintiffas supenging OMIA (Doc. #47,
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at 28,45) andtha Defendant allowed Dr. lyegha and Dr. Williams to maintain the
salaries they received in their respecigninistrativepositions for at least some
period of time after they left thogeositions(Doc. #47, at 4344). Plaintiff also
points to Defendant’s shiftirgand in her view, unsatisfacterynondiscriminatory
explanations for its termination of Plaintiffs OMIA dutiefDoc. #47, at 2829.)

The evidence about Dr. lyegha and Dr. Williams does not support a reksona
inference of discrimination for the reasons discussed above. Nor ddastttiet
the OMIAjob was offered to two men, especially given the evidence about one (Dr.
Havronwas offered his old job, which he held on a permanent basis for almost a
decadejpnd the lack of evidence about titber(even his name is not in the record).
And the change in Defendant’s nondiscriminatory explanations does netaiigh
to the otherwise underdeveloped mosaic Plaintiff has presented to create a
reasonablenference of discrimination.

Nor is the outcome changdy the fact that Plaintiff wasltimatelyreplacel
at OMIA by a male—Dr. Whitten,a black male who was hired to permanently
supervise OMIAearly last year.(Doc. #29-5, at 68 Doc.#29-7, at14.) There is
not enough information in the record to indicate whether he would be an adequate
comparator for Plaintiff, much less whether he was treated more favorably than
Plaintiff. Furthermore, Plaintiff's immediate successor at OM@arol Williams,

a black female-is a member of both of Plaintiff's protected classese rabe and
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gender of Plaintiff’'s successors ditle if anything to Plaintiff's otherwise lacking
mosaic of discrimination.

To the extent Plaintiff's replacement as FAR could bewvaatt to such a
mosaic, the appointment of Dr. Kiser (a white female) to replace Plaintiff ass=AR
similarly insignificant Dr. Kiser is only the second white employee Plaintiff has
identifiedwho could be considered a comparator (Dr. Havron beingirtig. fAnd
she wasappointedonly after twominority candidategblack females and therefore
members of both of Plaintiff's protected classe®re unable to accept the job.
(Doc.#29-3, at §-88.)

Taken together, the evidence in the record hardly presents the kind of mosaic
that would allowa reasonable factfinder to infer unlawful discrimination.

ok ok ko

Plaintiff has provided evidence that seeaimember of a protected class, that
she was qualified for the positions she held, and that she suffered adverse
employment actions. But Plaintiff has not provided sufficient evidemceeate a
genuine dispute thany of Defendant’s conduct was motivated by race or gender,
so her discrimination claims necessarily fail.

Discriminationbased onace and/or gender is thus not a convincing answer
to the “why” questions and Defendant is entitled to summary judgment on each

Plaintiff's claims that rely othat answer (Counts Two and Six)
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B. Retaliation for Plaintiff's August 6, 2014email is not the answer

Plaintiff's failureto offer sufficient evidence create a genuine disputet
Defendant was unlawfully discriminating agairsgr also infects her Title VII
retaliation claimsbased orher August 6, 201£€mail to Dr. Boyd (Counts One,
Three, and Five):She hadikewise failed to show thathe belief she expressed in
her emailthat Defendat unlawfully discriminatedagainst her wa®bjectively
reasonable.

Admittedly, a reasonable factfinder could conclude from the evidence in the
record that the treatment Plaintiff receiaiOMIA’s supervisomight have made
it nearly impossible for her to succeed in that role. A reasonablentiatfcould
also conclude thathe treatmentshe receivedvas fairly inexplicable. Indeed,
Plaintiff’'s email strongly suggests that she was searching for an answer and settled
at least in partpn some sort of discrimination for lack of any otlke&planation.

(Doc. #29-3, at H-42.) At first glance, her invocation of discrimination and the
phraséhostile work environment” seentike little more than the use of buzzwords
that often come up in employment disputé3oc.# 29-3, at £.) Itis notclear that
Plaintiff had a good faith belief that Defendant was discriminating against her based
on herrace anddr gender But it is clear thaPlaintiff has not raised a genuine

dispute that she hadan objectively reasonable belief that Defendant was
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discriminating against her based on fexe and/or genderThat clarity dooms her
retaliation claims to the extethey are based on her email.

Where, as here, the evidence is circumstantie, McDonnell Douglas
burdenshifting framework detailed in the previous section applies to retaliation
claims although the elements of the prima facie case differ

Initially, the employee must establish a prima facie case by
demonstrating the following essential element¥tli® employee was
engaged in statutorily protected activity; (2) the employee suffered an
adverse employment action; and (3) a causal link exists between the
protected activity and the adverse employment acti@mce a prima
facie case has been estdidid, the [employer] may come forward with
legitimate reasons for the employment action to negate the inference of
retaliation.” If the employer is able to advance legitimate reasons for
the adverse employment action, the burden shifts back to the employee
to demonstrate, by a preponderancthefevidence, that the employer’
reasons are pretextual[A]t this stage. . .the plaintiff's burden ..
merges with the ultimate burden of persuading the court that [the
plaintiff] has been the victim of intdohal discrimination.”

Furcron v. Mail Ctrs. Plus, LLC 843 F.3d 1295, 1331 (11th Cir. 2016)
(alterations in original) (citations omitted).

As with her discrimination claims, Plaintiff has failed to establish a prima
facie case of retaliationShe has provided sufficient evidentmecreate a genuine
disputethat she suffered adverse employment actions. She has #tatarcausal
link exists between those actions and the allegedlykey qualifie—protected
activity, although it is possible she must show that retaliation wasfabcause of

Defendant’s actions, which she has not ddBet the court does not need to decide
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what causation standard applies because Planasfhot establishedather August

6, 2014 emaitonstitutes protectecctivity. More specificallyshe has not shown
that she had an objectively reasonable betight Defendant was unlawfully
discriminating against hewvhen she sent her email. Consequently, Defendant is
entitled to summary judgment on Plaintiff's retaliation claims based on her email to
Dr. Boyd.

1. Plaintiff suffered adverse employment actions.

To demonstrate an adverse employment action under Title VII's anti
retaliation provision, “a plaintiff must show that a reasonable employee would have
found the challenged action materially adverdgurlington N. & Sante Fe Ry. Co.

v. White 548 U.S. 5368 (2006) A materially adverse action is one that might have
“dissuaded a reasonable worker from making or supporting a charge of
discrimination” Id. (quotingRochon v. Gonzaled438 F.3d 1211, 1219 (D.C. Cir.
2006)).

This standard obviously diffefsom the standard for adverse employment
actions under Title VII's antidiscrimination provision, whiwas discussed in the
previous section Infra Subsection V.A.l1l.a, pp. 225. Be that as it maythe
termination of Plaintiff's OMIA duties and th@ctober 2015ay cutconstitute
adverse employment actionaderboth standards, as the reasons discussed in the

context of Title VII's antidiscrimination provisiond., apply with at least as much
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force in the context of Title VII's antietaliationprovision. Indeed, an adequate
showing of an adverse employment action under the standard for the
antidiscrimination provision would be more than adequate for the more liberal
standard used for the amétaliation provision.

Similarly, the expiration anchonrenewal of Plaintiff's final FAR contract
constituteadverse employment act®when the facts are viewed in the light most
favorable to Plaintiff. Because Plaintiffs FAR contracts included pay stipends
(Doc. #29-3, at 7583), the expiration and noenewal of her final FAR contract
resulted in a pay cut for Plaintiff. Moreover, the expiration and nonrenewal of
Plaintiff's FAR contract—coming agheydid a couple of weeks after the end of her
OMIA duties—left her with no duties other than those of a full professiottie first
time in five years(Doc. #294, at 16-11), which she reasonably viewed as a
demotion(Doc. #294, at 33) The expiration and nonrenewal of PlaindfFAR
contract thus constituté¢ materially adverse” actionshat “well might have
‘dissuadd a reasonable worker from making or supporting a charge of
discrimination™ Burlington N, 548 U.S. at 68 (quotingochon438 F.3d at 1219).
Theythusconstituteadverse employment act®mnder Title VII's antretaliation
provision Defendint’'s arguments to the contrarywhich largely focus on the fact
that Plaintiff's FAR contract automatically expired and that Pldis@fved as FAR

at the pleasure of Defendant’s presid@uc. #42, at 3842)—arebetter suited for
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the causation element of the prima facie casetapidtwo of thélcDonnell Douglas
framework.

2. Plaintiff has shown that unlawful retaliation may haveaused
Defendant’s adverse employment actions, but she has not shown that
unlawful retaliation was a buffor cause of those actions.

Whether Plaintiff has satisfied the causation element of the prima facie case
for her retaliation claims based on her August 6, 2014 email depends on whether the
U.S. Supreme Court’s holding Wniversity of Texas Southwest Medical Center v.
Nassar 133 S. Ct. 2517 (2013has changed the analysis of retaliation claims at
summary judgmentln the absence of clear guidancenfrthe Eleventh Circuit on
Nassars applicability at summary judgmeand because the issisenot dispositive
the court offers two analgs of causation on these claim$Nassardoes not apply,
she has satisfied the causation elementaldsardoesapply, she has not.

a. Plaintiff has demonstrated a causal link between Defendant’s
adverse employment actions and Plaintiff's allegedly
protected activity.

To establish that a causal link exists betwB&nntiff's allegedly protected
activity and Defendant'sadverse employment act®mvithout applyingNassar
Plaintiff “must show that the decisianakers were aware of thiallegedly]
protected conduct, and that the protected activity and the adverse actions were not

wholly unrelated.”Shannon v. 8ISouth Telecommsinc, 292 F.3d 712, 71@1th

Cir. 2002) (quotingsuptav. Fla. Bd. of Regentg12 F.3cb71,590(11th Cir. 2000),
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overruled on other grounds lBurlington N. & Sante Fe Ry. Co. v. Whitd8 U.S.
53 (2006))

Dr. Wilson appears to have been a decismoaker with respect to the
termination ofPlaintiff's OMIA duties and thé@ctober 201%ay cut, as he drafted
and sent the emoranddo Plaintif informing her of those acties. (Doc.#29-3, at
44;Doc. #29-3, at46.) Plaintiff has shown thdte wasaware of Plaintiff's August
6, 2014 emaiko Dr. Boyd asDr. Wilson testified that he read the email when Dr.
Boyd showed it to him(Doc.# 29-5, at 37) Dr. Boyd waghedecisionmaker with
respect to the expiration and nonrenewal of Plaintiff's FAR contrabteshdant’s
FAR is appointed by Defendant’s preside(@oc.# 46-1, at 23;seeDoc.# 294, at
11-12;Doc.# 295, at 43-50;Doc.# 29-8, at 30) Plaintiff has shown that Dr. Boyd
was aware of the email Plaintiff sent to her on August 6, 2Db4. # 29-5, at 37
Doc. #46-1, at 17.) Plaintiff has thus satisfied the first prong of the causation
element.

The second prong can be satisfied by showjoJose temporal proximity
between thdallegedly] proted¢ed activity and the adversetion” Shannon292
F.3dat 716-17 (quotingBass v. Bd. of Cty. Comm, 1856 F.3d 1095, 1119 (11th
Cir. 2001),overruledin parton other grounds bgrawford v.Carroll, 529 F.3d 961
(11th Cir. 2008))see alsorhomas v. Cooper Lighting, InG06 F.3d 1361, 1364

(11th Cir. 2007)per curiam)(citing Brungart v. BellSouth Telecomminc, 231
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F.3d 791, 79899 (11th Cir.2000). As Plaintiff points out (Doc. #7, at 24), the
Eleventh Circuit held ifrarley v. Nationwide Mutual Insurance C&97 F.3d 1322
(11th Cir. 1999)thata span of seven weeks between decisiakers learning of
protected conduct and an adverse employment asaastsufficiently proximate to
create a aasal nexus for purposes of establishing a prima facie cddedt 1337.

Just over five weeks after Plaintiff sent her email to Dr. BBydWilson sent
Plaintiff the memo relieving her of her OMIA duties. That time span is sufficiently
proximate to satisfy the second prong of the causation element with regard to
Plaintiff s OMIA claims andPlaintiff's October 201%ay cut(because a reasonable
factfinder could find thathe pay cutwas triggered byhe termination of Plaintiff's
OMIA dutieg. Admittedly, Plaintiff's FAR contract was allowed to expire witl
being renewed more than seven weeks after Plaintiff's email to Dr. Boyd. But it was
only six days more, which is only three daysrethan the time span fRarley, 197
F.3d at 1337. Consequently, titae sparbetween Plaintiff's August €014 email
and the expiration and nonrenewal of her FAR contsastifficiently proximate to
satisfythe second prong of the causation element with reigaifte expiration and
nonrenewal of Plaintiff's FAR contract.

Defendant counters that Plaintiff’'s temporal proximity showing with respect
to the termination of her OMIA duties is insufficiemderDrago v.Jenne 453 F.3d

1301 (11th Cir. 2006)becauseDefendant had begun the process of selecting
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someone to supervise OMIA on a permanent basis before Plaintiff sefiidiest

6, 2014email. (Doc. #2, at 2630.) In Drago, the Eleventh Circuit heltthat, in

a retaliation case, when an employer contemplates an adverse employment action
before an employee engages in protected activity, temporal proximity between the
protected activity and the subsequent adverse employment action does not suffice to
show causation.” Drago, 453 F.3d at 1308But even if Defendant hastartedto

look for someone to supervise OMIA on a permanent basis befordifiPtaemail

(and Plaintiff disputes that it had (Doc4#, at 25)), there is no indication that
Defendant Bd contemplated terminating Plaintiff©MIA duties before a
permanent supervisor was in plaea move thatmay seen somewhat suspicious
given thatDefendant did not hire a permanent supervisdil more thartwo years

after the end of Plaintiff's time &MIA (Doc. #29-5, at 68;Doc. #29-7, at 14)

(Doc. #47, at 2426, 28.) Defendant thus conflatkgo separate decisionél)
beginning the process ofhiring a permanent OMIA supervisor, which might
eventually lead to the termination of Plaintiffs OMIA duties, and (2) terminating
Plaintif's OMIA duties immediately, well before hiring a permanent OMIA
supervisor. That Defendant contemplated the former prior to Plaintiff’'s email to Dr.
Boyd on August 6, 2014, hardly shows that Defendant also contemplated the latter

prior to the email Defendant’'scounterargument thus fails, meaning temporal
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proximity is enough to establish causation for Plaintiff's retaliation claims for the
termination & her OMIA duties.

Plaintiff has therefore satisfied both prongs of the causation element of a
prima facie case for her Title VII retaliation claims stemming from her August 6,
2014 email However, this conclusierand the analysis that led te-+assumes that
the butfor causation standard announcedNassardoes not apply to the causation
prong of theprima faciecase of retaliation under tcDonnell Douglagramework
used at summanudgment.

b. Plaintiff has not shown that unlawful retaliation was the but
for cause of Defendant’'s adverse employment actions.

In Nassar the U.S. Supreme Court hefditle VII retaliation claims must be
proved according to traditional principles of ¥at causation ... This requires
proof that the unlawful retaliation would not have occurred in the absence of the
alleged wrongful action or actions of temployer.” 133 S. Ct. at 2533\assarwas
an appeal from a jury verdiatl. at 2524, sthow—if at all—it appliesat summary
judgmentis not selfevident.

The Eleventh Circuit has not directly addresdedssais applicability to
summary judgment in a published opinion, and it expressly reserved the question in
at least onenpublished opinionMurphree v. Comm;644 F. App’x 962, 968 (11th

Cir. 2016)(per curiam)(“Because [the plaintifE] claims fail under the burden
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shifting framework established well befokassar we need not address whether
Nassar changed our analysis of retaliation claims at summary judgien
Although te Eleventh Circuitlid incorporateNassais butfor causation standard
at summary judgmer its published opinion ilrask v. Secretg; De@rtmert of
Veterans Affairs822 F.3d 1179 (11t6ir. 2016),it did notexplan why or exactly
how Nassarappliedat that stageid. at 119495. That subsectionof the Trask
opinion indicates that bdbr causation is a part of tipgima faciecase of retaliation
under theMcDonnell Douglasframework, but that would arguably collapse the
second and third steps of tikcDonnell Douglasframework into the causation
elementof thefirst step’sprima facie case.

Perhapsuch a collapse is the inevitable residlNassars holding in which
cas Plaintiffhasfailed to establish causatioflaintiff has not shown that unlawful
retaliation was the btfor cause of any dDefendant'sadverse employmeuaictions
becauséDefendant has produced plausible alternative explandioresach of its
actionsandPlaintiff has not rebuttethose explanationsDr. Wilson testified that
Plaintiff was relieved of her OMIA duties to accelerate the process of haring
permanent supervisor for OMIA. Dfc. #295, at 28.) Her FARcontract
auomatically expired (Doc.#29-3, at 75) Dr. Boyd did not renew Plaintiff's FAR
contract because Dr. Boyd had not yet decided who to appoint asFdAERH46-

1, at 5651), andDr. Boydhad the authority to appoint her own FABoC. # 46-1,
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at 23) whowould serve at her pleasuedc. #29-8, at 30). Dr. Boydultimately
decided to appoint Dr. Kiser based on the recommendation of the athletic director.
(Doc. #46-1, at 23.) Plaintiff's pay was reduced in October of 2015 to that of a
tenured professor because that was the only capacity in which she was serving
Defendant.(Doc.#29-3, at 46 Doc.#29-5, at 52.)

Plaintiff's responses to those explanations are unpersuasiee first
guestions the merit of Defendant’s explanatidsc. #47, at 2427, 32-35), but
their merit is irrelevantsee, e.g.Nix v. WLCY Radio/Rahall Commc’ng38 F.2d
1181, 1187 (11th Cir. 1984) (“l[Andmployer may fire an employee for a good
reason, a bad reason, a reason based on erroneous facts, or for no reason at all, as
long as its action is not for[eetaliatory]reason. (citing Megill v. Bd. of Regents
541 F.2d 1073, 1077 (5th Cir. 1976))). Then algues that Defendant’s shifting
explanations undermine gxplanationgor terminating Plaintiff's OMIA duties and
allowing Plaintiff's FAR contract to expire and not renewing[itoc. #47, at 26
27, 3335) But these *“argument[s] misstate[]] what constitutes ‘shifting
[explanations].” Pate v. Chilton Cty. Bd. of Edu@&53 F. Supp. 2d 1117, 1133
(M.D. Ala. 2012). The explanations “must contradict each other, and not merely be
cumulative.” Id. (citing Bechtel Constr. Co. v. Sec'y of Lab&0 F.3d 926, 935
(11th Cir. 1995)Cleveland v. Home Shopping Network, 1369 F3d 1189, 1194

(11th Cir. 2004)). Plaintifhas not and cannot show that Defendant’s explanations
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contradict each other. Lastly, sheargues that the record does not support
Defendant’'s explanation for cutting Plaintiff's salary, which she characterizes a
budgetary issues(Doc. #47, at 4547.) But Defendant does not have to provide a
detailed analysis of its budget to show that it did not have enough money to continue
to pay Plaintiff for positions she no longer held.

In sum, Plaintiff has failed toebut any of Defendant’'s explanatioasd
likewise failed to show that unlawful retaliation for her August 6, 2014 email was
the butfor cause for any of Defendant’s actions.

But regardless olvhether Plaintiff has satisfied the causation element of the
prima facie cas#or her retaliation claims based on her August 6, 2014 email, those
claims fail because she has not satisfied one of the other elements of the prima facie
case (as discussed in the next subsection). Therefore, the court does not have to
decide if or howNassarapplies at summary judgmemturphree 644 F. App’xat
968.

3. Plaintiff has not provided sufficient evidence that her expressed belief
that Defendant was unlawfully discriminating against her was
objectively reasonable.

Plaintiff may haveestablished two of the three elements of a prima face cas

of retaliation, but she has failed to establish the thirdother words, Plaintiff has

not shown that her August 6, 2014 enwhstitutes statutorily protected activity

Opposition tounlawful discrimination is a protected activiijmder Title VII. 42
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U.S.C.82000e3(a). But as Defendant notes in its brief in support (Dei2,#at
20), a Title VII plaintiff “is required to show that she ‘had a good faithsomable
belief that the employer was engaged in unlawful employment prattstesh as
unlawful discriminationFurcron, 843 F.3d at 1311 (quotirgttle v. United Techs.,
Carrier Transicold Div, 103 F.3d 956, 960 (11th Cir. 1997)).
This burden includes both a subjective and an objective component.
That is, the plaintiff must not only show that she subjectively (i.e., in
good faith) believed the defendant was engaged in unlawful
employment practices, but also that her “belief wdgectively
reasonable in light of the facts and record present.”
Id. (quotingLittle, 103 F.3d at 960 Even if Plaintiff hada goodfaith belief that
Defendant unlawfully discriminated against Befendant argues that she did not
(Doc. #42, at 2623)),shehas not shown that her belief was objectively reasonable.
“The objective reasonablenesg@ifintiff's] belief is measured by reference
to controlling substantive law.Furcon 843 F.3d at 131(citing Butler v. Ala. Dep't
of Transp, 536 F.3d 1209, 1214 (11th Cir. 2008)). That {a®s dscussed in the
previous sectionlnfra SectionV.A, pp. 19-32. Fortunately forPlaintiff, given the
court's finding that Plaintiff has failed to shothat Defendant unlawfully
discriminated against her, slies not required to prove that the discriminatory

conduct complained of was actually unlawfuFurcron, 843 F.3d at 131(citing

Little, 103 F.3d at 960).

45



Unfortunately for Plaintiffthe conduct Plaintiff opposed must still be at least
“close enough” to unlawful discriminatidito support an objectively reasonable
belief’ that Defendant unlawfully discriminated against hét. (quotingClover v.
Total Sys. Servs., Ind.76 F.3d 138, 1351 (11th Cir. 1999))The conducPlaintiff
described inher August 6, 2014mail simply is not close enougto unlawful
discrimination. The only reference to race or gender infifkegn-paragraplemail
Is her accusation of discriminationDdc. #29-3, at 4-42.) The email contains no
explanation of that accusatioand her attempts to explain that accusation in this
case have been unpersuasseeinfra Section V.A, pp. 1932. Shedoes reference
Dr. Wilson’s attempt to bring Dr. Havrena white male—out of retirement to
resume his supervision of OMIA(Doc. #29-3, at 4..) But she has providedo
reason to think that Dr. Havron’s race and/or gender had anything to do with that,
egecially consideringhat Dr. Havron was arguably uniquely qualified to supervise
OMIA at that time.

All in all, Plaintiff has not shown that the conduct she complained of in her
August 6,2014 emailis unlawful discrimination or even close to iTherefae,
Plaintiff has not raised a genuine dispute of materialtfeattshe had an objectively
reasonable belief that Defendant urfially discriminated against her, meaning she
has not shown that her email was protected activity, a necessary elementioi&er p

facie case of Title VII retaliation.
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Retaliationfor her August 6, 2014 emas thus not a convincing answer to
the “why” questions in this case, and Defendant is entitled to summary judgment on
eachof Plaintiff's claims that rely on that answer (Cou@se and Three and part
of Count Fiv@.

C. Retaliation for Plaintiff f iling her first EEOC chargeis not the answer.

That leaves only one of Plaintiff's answers to‘théy” questionsretaliation
for filing her first EEOC charg¢Count Five) Because this is another Title VII
retaliation claim, the samdcDonnell Douglagrameworkdetailedin the previous
section governs the court’s analysis of this clafa.with her other claims, Plaintiff
has established that she suffered an adverse employment-aspiecifically, the
$20,000pay cutin October of 2015 Shehasalso established that she engaged in
protected activity, as filing an EEGsDarge is protected activity under Title VII. 42
U.S.C. 82000e3(a).

But Plaintiff hasnot established that causal linkexists between her filing of
her first EEOC chargand thepay cuteven assuminglassats butfor causation
standard does not appl Plaintiff primarily relies upon a theory of temporal
proximity. (Doc. #47, at 3841.) The endlateof thetime framefor Plaintiff's
theory is clear: September 10, 2015, when Dr. Wilson sent Plaintiff a memorandum
informing her that her salary would revert to that of a professor effective October 1,

2015 Qoc.#29-3, at 46.
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Thestart date of that timgameis considerably less clear. Two potential start
dates would be March 9, 2015 (when Plaintiff filed her first EEOC chargd), a
March 10, 2015 (when Plaintiff amended her first EEOC chargeyo other
possibilitieswould beMarch 19, 2015, and March 20, 20@&ndays after Plaintiff
filed her first EEOC charge and subseqgtly amended it, respectively¢cause the
EEOC was required to notify Defendant that Plaintiff had filed an EEOC charge
within ten days of Plaintiff's filing, 42 U.S.C. Z000e5(b), 5(e)(1). Another
potential start date would be July 1, 2015 (when Defendant responded to Plaintiff’'s
first EEOC chargel§oc.# 46-7)). Plaintiff has not shown whdbr. Wilson and Dr.
Boyd—the two decisiormakers with regard to the pay edearred about
Plaintiff’s first EEOC charge, so the actual start date for this fiiame is probably
somewhere between Mdr 19, 2015, and July 1, 2015.

That would make the approximatetime frame for Plaintiff's temporal
proximity theory noless than two monthend nine days (just over ten weeksy
no longer than six months. “A three to four month disparity between the statutorily
protectedactivity] and the adverse employment action is not enough” to establish
causation via temporal proximityfhomas506 F.3d at 1364 (citinGlark Cty. Sch.

Dist. v. Breeden532 U.S. 268, 273 (2001)). That leataintiff with little, if any,
wiggle room: If Dr. Wilson and/or Dr. Boyd learned about Plaintiff's first EEOC

charge more than three weeks before Defendant filed its response to that charge, the
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time framewould bethree months. Indeed, the Eleventh Circuit has-healdeit in

an unpublished opinierthat even a twemonth time frameis not sufficiently
proximate to establish causation via temporal proximijlliams v. Waste Mgmt.,
Inc., 411 F. App’x 226, 2280 (11th Cir. 2011jper curiam) But seeRobinson v.
LaFarge N. Am., In¢240 F. App’x 824, 82911th Cir. 2007)per curiam)noting
that a twemonth time framewas sufficient to establish a prima facie case of
retaliation).

Plaintiff argues that a longdgime frameis sufficiently proximate in her
situationbecauseDr. Wilson had to wait teut Plaintiff's pay until shortly before
the start of the next fiscgear—which would have been October 1, 264but that
he “cut Williams’ pay at the first chance he gofDoc. #47, at 40.) Her primary
evidence in support of thewrgumenis that her salary, “when changed in the past,
usually changed at the end of the fiscal year, on September 30.” (Bocat40
(citing Doc.#29-3, at 48; Doc.#29-3, at14-20).) But the evidence Plaintiff cites
does not syport her characterizatioof it. She has not pointed todiscernable
pattern tothe timing of Defendant’s adjustments of Plaintiff's salaip fact,
Plaintiff's salary was changed at various points throughout the areover, on
multiple occasios, Plaintiff was notified 6changes to her salary weeks before or
after the effective date of those chang&sat not only fails tsupport Plaintiff's

temporal proximityargumentbut it also undercuts it in that it strongly suggests that
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Defendant was in no way constrained tarmafjing Plaintiff's salary only at the end
of a fiscal year.

The net result is that even the shortese framePlaintiff has proposed-
which she has not submitted adequate evidence to sugjooeistablish causation
via temporal proximity is too longBecause Plaintiff has not provided any other
evidence of causation, she has failed to establish that element of the princasacie
for Title VII retaliationregardless of whethdédassars stricter causatioistandard
applies

T——

Plaintiff came toser to establishing a prima facie case for her claim that
Defendant retaliated against her for filing her first EEOC charge than she did for any
of her other claims. Butlose only counts in horseshoes and hand grenades.
Retaliation for filing heffirst EEOC charge is thus not a convincing answer to the
“why” questions, and Defendant is entitled to summary judgment on Plaintiff's
claimsthat rely on that answer (Count Six).

VI. CONCLUSION

Plaintiff describes Defendant’s allegedly discriminatoratmeent of her as
“inexplicable on any legitimate basis” (Doc4#, at 20), which led her to conclude
that the reason behind it “must be personal and more specifically was likely based

on such factors as gender or race” (Dod7#at 21see alsdoc.# 293, at £ (“In
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my case, the intolerable actions of Dr. Wilson and a few other administrators can
only be based on gender, age, or educational background if not raatb@indy.”)).
Interpreted charitably, this reasoning sounds somewhat reminiscent of Sherlock
Holmes: {W]hen you have eliminated the impossible, whatever remaoveever
improbable must be the trufl]” Arthur Conan Doyle,The Sign of the Fou®3
(1890). The validty of that reasoning is essential to her discrimination claims and
her retaliation claims based on her August 6, 2014 ¢m&it. Boyd.

But that reasoning is fatally flawed. Discrimination based on race or gender
Is hardly the only possible explanatitor Defendant’s actions, so Plaintiff either
failed to consider other possibilities or erroneously deemed them impoasible
eliminated them. Two possibilities she did not account for wouldibenastrative
inefficiency and/or incompetence. Another Wwbhbe Dr. Boyd's asserted desire to
replace interim officeholders with permanent ofi2sc. # 29-3, at B), especially if
that desire was mixed with administrative inefficiency and/or incompetence. Yet
another possibily would be that the reason reallyas personal but unrelated to
Plaintiff's race, gender, or gmother illicit factor. And it is doubtful thifist of
possibilities is exhaustive.

The point of the two foregoing paragraphs is ndtelp Defendant satisfy its
burden undethe second stepf the McDonnell Douglagramework by suggesting

ways to negate any inferences of discrimination or retaliation Plaintiff's case may
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raise Rather, the point is to emphasize that Plaintiff's claims of unlawful
discrimination seem to be a default positi@sed primarily on her elimination of
other explanations. Setting aside whether any mere mortal can successfldly e
the aboveguoted Holmesian reasonirgge generalljHolmesian FallacyRational
Wiki,  https://rationalwiki.org/wiki/Holmesian_fallacy fips://perma.cc/2YDL
SRCK], Plaintiff's apparent attempt to do so was unsuccessful.

Thatfatally undermineser claims of unlawful discrimination. It aléatally
undermineser claims of unlawful retaliation for her August 6, 2014 elmadause
it shows that she did not haveaectively reasonable belief that she was the victim
of unlawful discrimination.It does noundermine her clairof unlawful retaliation
for filing her first EEOC charge; instead, that claim is fatally undermined by
Plaintiff's failure to show a causal link between her filing her first EEOC charge and
herOctober 201%ay cut

Accordingly, itis ORDERED thdbefendant’snotion forsummaryyidgment
on all of Plaintiff's claims (Doc. 29) is GRANTED.

A final judgment willbe entered separately.

DONE this 6thday ofFebruary 2018

/s/ W. Keith Watkins
CHIEF UNITED STATES DISTRICT JUDGE
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