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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

MARCUS RASHAWN SMITH )
)
Petitioner )
)
V. ) CASE NO. 2:16CV-394WKW

) [WO]
UNITED STATESOF AMERICA, )
)
Respondent )

ORDER

Is a standartbank robbergategoricallya “crime of violenceunderl8 U.S.C.
8 924(c)(3)(A)?The answer is yes. The Magistrate Juslcommendation (Doc.
# 18) is therefore due to be adopted as modiieldw.

PetitioneMarcus Rashawn Smiffleaded guilty tawo counts obrandishing
a firearm during dcrime of violencg aviolation of 18 U.S.C. ®24(c)(1)(A(ii).
(Doc. #1-2, at1; Doc. #9-2, at2—-3) The term “crime of violence” is statutorily
defined to mean a feloriiat

(A) has as an element the use, attempted use, or threatened use of
physical force against the person or property of another, or

(B) that by its nature, involves a substantial risk that physical force
against the person or property of another may be used in the
course of committing the offense.

18 U.S.C.8924(c)@). Clause (A) isalledthe “useof-force clause,” while clause

(B) isknown aghe “residuéclause.” The predicate cringeof violenceor Smith's
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convictiorswere two"standartl bankrobberiesn violation of 18 U.S.C. 2113(a)!
(Doc. #9-2, at2-3)

While incarceratedSmith movedto vacate, set aside, or correct his sentence
under 28U.S.C. 82255 (Doc. #1.) He argues that standard baakberyis not a
“crime of violence” becausedtoes not satisfy the 924(c)(3)(A)useof-force clause
andbecausdhe § 924(c)(3)(B)residual clausés unconstitutionally vague (Doc.

# 2) TheMagistrate Judge recommended that the court 8emth's motion. (Doc.
# 18) Smithfiled atimely objectionto that Recommendation. (Doc28.)

The courtreviewedde novo those portions of the Recommendation to which
objectiors were made. See 28 US.C. § 636(b). That review revead that the
Recommendation commits twelatederrors Butneithererroraffects theoutcome.

The Recommendation’s firstistakewas to state that Smithas convicteef
two “armed” bank robberiasnder 18 U.S.C8 2113(d) (Doc. #18, at 1, 5.) Smith
wasactuallyconvicted of committing twatandard bank robbdesin violation of
§2113(a). (Doc. #9-2, at2-3.) The Recommendation is due to be modified
reflectthe true nature dfis convictions. The secondmistake was to relgninre

Hines, 824 F.3d 1334 (11th Cir. 201@)er curiam) In Hines, the Eleventh Circuit

1 A so-called“standard” bank robbery, which is defined i28L3(a),may becommitted
either“by force and violenceor “by intimidation.” It is a lesseincluded offense cérmed bank
robbery,which isdefined in §2113(d)and requires the use of a dangerous weayfgae. United
Satesv. McNeal, 818 F.3d 141, 148 (4th Cir. 2016).
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held that armed bank robbery is categorically a crime of violence under the
8 924(c)(3)(A) useof-force clause. Id. at 1337. Bt because Smitlwas not
convictedof armed bank robberyyines does not control here.

Despite tlose errorsthe Recommendatiastill reached the right resulfhat
is becausefter the Eleventh Circuit decidédines, it decidedn re Sams, 830 F.3d
1234 (11hb Cir. 2016) (per curiam)Sams held that a conviction for standard bank
robberyunder§ 2113(a) “falls within the scope of the9®4(c)(3)(A) useof-force
clause.” Id. at 1239 Sams controls here.

Because the predicate offeaser Smithis § 924(c)(D(A)(ii) convictiors are
crimesof violence under the us#-force clause, there is no need to consider whether
theresidual clauses unconstitutionally vagueSee United Satesv. &. Hubert, 883
F.3d 1319, 1328 (11th Cir. 2018 re Smith, 829 F.811276, 1280 (11th Cir. 2016)
(per curiam,)

Thus, after de novo review of the record and the Recommendations it
ORDEREDtha:

1. TheRecommendatioonf the Magistrate Judge (Doc18)is ADOPTED
AS MODIFIED above

2. The objections to the Recommendaiiboc. #23) are OVERRULED;

3. Themotion under 28 U.S.C.Z255(Doc. #1) isDENIED; and

4. This case is DISMISSED WITH PREJUDICE.



A separate Final Judgment wilé entered
DONE this28thday of September2018.

/sl W. Keith Watkins
CHIEF UNITED STATES DISTRICT JUDGE




