Holifield v. United States of America (INMATE 3) Doc. 28

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

MARIO ANTWAINE HOLIFIELD, )
)
Petitioner, )
)
V. ) CASE NO. 2:8-CV-445WKW

) [WO]
UNITED STATES OFAMERICA, )
)
Respondent )

MEMORANDUM OPINION AND ORDER

Before the court is Petitionddario Antwaine Holifields 28 U.S.C. § 2255
motion to vacate, set aside, or correct his sentence imposedinraf¥y the Armed
Career Criminal Act (“ACCA”), 18 U.S.C. § 924(e$ee United States Molifield,

No. 2:07cr-123WKW (M.D. Ala. Jan. 17, 2008) (criminal judgment)-hrough
counsel, Mr. Holifield filed this § 2255 motior-his first—challenging his
designation as an armed career criminal under the ACCA based upon the United
States Supreme Colstdecision irfamuelohnson v. United States35 S. Ct. 2551
(2015). Mr. Holifield argues that, under tRl®hnsondecision, in which the Court

held that the residual clause of the “violent felony” definition in the ACCA is
unconstitutional, he no longer has three prior convictions that qualify as ACCA

predicates.He seeks resgencing without application of the ACCA.
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On October 10, 201,9the Magistrate Judge filed a RecommendafDoc.
# 19) thatPetitionets motion(Doc. #2) be denied Petitionertimely objectedo the
Recommendatian (Doc. #23.) After entry of the Recommendation, the court
ordered both parties to brief two new issues: “[w]hetl&repardapproved
documents establish which section of Ala. Code §-63%a) Mr. Holifield was
convicted of violating” and whether the court can consider such documents in light
of Tribuev. United States929 F.3d 1326 (11th Cir. 2019). (Doc. # 2Bgth parties
have complied with the order. (Docs. # 25, 26.) Upon an independené aiado
review of the recordPetitioner’'s objections are due to beverruled and the
Magistrate Judge Recommendation is due to &dopted with modification

|. DISCUSSION

The Magistrate Judge provided a thorough recitation of the factual and
procedural history of this casp to October 10, 201@hichthe court med nofully
repeatbut will briefly summarize (SeeDoc. #19, at 2-3)) On January 17, 2008,
Mr. Holifield was sentenced for one count of possessing a firearm as a convicted
felon, in violation of 18 U.S.C. 822(g)(1) which normally carries a sentence of
not more than tegears imprisonment,18 U.S.C. § 924(a)(2)His sentence was
enhanced pursuant tbe ACCA, which provides that an individual who violates
8922(g) and has three or more prior convictions for a “violent felony” is subject to

a mandatory minimum sentence of fifteen yea&ee alsaDescamps v. United



States570 U.S. 254258 (2013) (noting the typical statutory maximum sentence
and the ACCAs heightened mandatory minimum for § 922(g) convictions).

In 20, whenMr. Holifield was sentenced, the ACCA defined a “violent
felony” as any crime punishable by imprisonment for a term exceeding one year that
(1) “has as an element the use, attempted use, or threatened use of physical force
against the person of another”; (2) “is burglary, arson, or extortion, irs/abse of
explosives”; or (3) “otherwise involves conduct that presents a serious potektial ri
of physical injury to another.8 924(e)(2(B). These definitions of “violent felony”
fall into three respective categories: (1) the elements clause; (2) theratesn
offenses clause; and (3) the nwwid residual clauseSeeln re Sams 830 F.3d
1234, 123637 (11th Cir. 2016).In June 2015, Supreme Court held the
ACCA'’s residual clause was unconstitutionally vadue left in place “the
remainder of the Ats$ definition of a violent felony Samuelohnson 135 S. Ct.
at 2563 Subsequently, inWelch v. United Stated36 S. Ct. 1257 (2016), the
Supreme Court held that tdehnsordecision announced a new substantive rule of
constitutional law that applies retroactively to cases on collateral review.

The presentence investigation reporP$R) identified three predicate
convictions but did not specifynderwhich clause othe ACCA each fell. These
predicates included (1) a 1997 Alabama conviction for manslaygBjea 2000

Alabama conviction for manslaughteand (3) a 2000 Alabama contian for



seconedegree robbery. (Doc. # 19, at BlgitherMr. Holifield nor theGovernment
objected to thd®SRs classification oMr. Holifield as an armed career criminal
under the ACCA. On the Governmens motion, the court partially granted a
downward departure and sentenced Mr. Holifield to -if&nths imprisonment.
(Doc. # 22, at /8.) Mr. Holifield did not file a direct appeal of the judgment or
sentence.

Mr. Holifield objects to the Magistrate Judgeconclusion thate has failed
to meet his burden of proof undgéeeman v. United State®71 F.3d 1215 (11th Cir.
2017). (Doc. # 23.) He argues that his 2000 conviction for Alabama manslaughter
could not have been analyzed under a modified categorical approach because the
sentencing court lacked the necessary information to conduct such analysis. He
argues that the sentencing court must have analyzed his conviction under a formal
categorical approach (Doc. # 23, at 17.) Petitioner contenttat a formal
categorical apmach dictates that “his 2000 conviction for Alabama manslaughter
only qualified as aviolent felony under the residual clause.” (Doc. # 23, at 11.)
Petitionefrs argument that his conviction must have been analyzed under a formal
categorical approacts istrong but it falls short due to his failure to object to the
description of the crime in hiBSR Additionally, his inability to point to binding
precedent making clear that Alabama manslaughter could only be a predicate

conviction under the residual clausdikewisefatal to his petition.



A. Mr. Holifield cannot carry his burden of proving he was sentenced under
the residual clause when he failed to object I8SR statements indicating
his 2000 manslaughter conviction was for an intentional killing

The Eleventh Circuit has placed the burden of providghasorclaim firmly
on the movant.

Only if the movant would not have been sentenced as an armed career
criminal absent the existence of the residual clause is thienson
violation. That will be the case only (1) if the sentencing court relied
solely on the residual clause, as opposed to also or solely relying on
either the enumerated offenses clause or elements clause (neither of
which were called into question byohnsof to qualify a prior
conviction as a violent felony, and (2) if there were not at least three
other prior convictioa that could have qualified under either of those
two clauses as a violent felony, or as a serious drug offense. ... To
prove aJohnsorclaim, the movant must show thaimore likely than
not—it was use of the residual clause that led to the sentenaimtjsco
enhancement of his sentence. If it is just as likely that the sentencing
court relied on the elements or enumerated offenses clause, solely or as
an alternative basis for the enhancement, then the movant has failed to
show that his enhancement was due to use of the residual clause.

Beeman v. United State®71 F.3d 1215, 12222 (11th Cir. 2017).

Beemans an exacting burden in any case, but even more so here, atlere
at sentencing and now, it is unclear which branch of Alabamanslaughter statute
Mr. Holifield was convicted of violating. Thereforehet circumstances require
Petitionerto showthat1) the sentencing court acted under the assumftaire
was convicted oAlabamamanslaughtewrit large (not its subsection for voluntary
manslaughterpr of reckless manslaughtet) on his sentencing datéJabamas

manslaughter statutanalyzed as a wholenly qualified as an ACCA predicate



under the residual clause; 3) Alabameanslaughtestatute, analyzed as a whole,
does not qualify as an ACCA predicate under current law; and 4) Mr. Holifield does
not have three qualifying ACCA predicates without this manslaughter conviction
Following this chain of reasoninghe Recommendation fodnthat Mr.
Holifield had not met his burden. First, Aklma Code § 13A6-3(a)(2) (a
prototypical voluntary manslaughter statute) qualified as an ACCA predaade
though 813A-6-3(a)(l) (a reckless manslaughter statute) may r&geAla. Code
8§ 13A-6-3(a) (“A person commits the crime of manslaughter if: (1) He recklessly
causes the death of another person, or (2) He causes the death of another person
under circumstances that would constitute murder under Sectio®-23&xcept,
that he causes ¢hdeath due to a sudden heat of passion caused by provocation
recognized by law, and before a reasonable time for the passion to cool and for
reason to reassert itself.”pecondMr. Holifield had not proverthat the sentencing
court more likely than naentenced him under the belief that he had been convicted
of reckless manslaughter becausehere . . . the evidence does not clearly explain
what happened],] . . . the party with the burden losg®oc. # 19, at 16 (quoting
Beeman871 F.3d at 1225).) In other words, the Magistrate Judge concluded that
Mr. Holifield had not met his burden because it was equally likely that the sentencing

court believed he had been convicted of voluntary manslaughtesrefore, the



Magistrate Judge recommended that Mr. Holifiglgetition should failwithout
reaching thesecondthird, and fourthissuesin this case

Mr. Holifield does not object to the Recommendatsoinding that 8§ 1346-
3(a)(2), and by extension his 198labama manslaughteonviction, can serve as
an ACCA predicaté.He does dispute that the sentencing court could have sentenced
him under the belief that his 2000 conviction was imposed under H1RA)(2).
On this threshold issue of historical fabis objection is strong but does not
compensate for his failure to object to B&Rs description of that convictioat the
time of his sentencing. The court need not resolveptst Tribue question of
whether it can look to the newly introduc&heparddocuments, becaushe
unobjectedto PSRstatements gave the sentencing court a sufficient foundation to
conclude thaMr. Holifield was convicted of voluntary manslaughtérherefore,
Mr. Holifield has failed to meet his burden.

As explained in the Recommendation, courts may use the modified

categorical approach to decide whether an ACCA enhancement applies when the

1 Even if Mr. Holifield did object, the Recommendatisriinding on this pointvould be
adopted Mr. Holifield’s PSRstates that ilNovember 1995, Holifield “intentionally caused the
death of [the victim] by shooting himvith a pistol, said death being caused in a sudden heat of
passion caused by provocation recognized by law, and before a reasonable tia@é#&sision to
cool and for reason teeassert itself, in violation of Section 1&A3(B) [sic] of the Code of
Alabama, 1975."Because thBSRdescription mirrors the text §13A-6-3(a)(2), it is more likely
than not that the sentencing court believed Mr. Holifield had been convicted of voluntary
manslaughter For the reasons stated in the Recommendation, such a conviction could serve as a
ACCA predicate under the elements clause under current law, so any claincaaottiagy would
fail at Beemais second prong.SeeDoc. # 19, at 10-12.)
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defendant was convicted under a statute that sets out one or more elements of the
crime in the alternative When sone alternatives would permit enhancement and
some would ngta courtmay determine which of the alternative elements formed
the basis of the defendastprior convictionby consideringonly the statutory
definition of the offense of theonviction, the ch@ing document, the written plea
agreement, the transcript of the ptadloquy, undisputedacts found in thd®SR
and any explicit factual finding by the trial judge to which the defendant assented.
Shepard v. United States44 U.S. 13, 16 (2005)nited States v. Benngtt72 F.3d
825, 83334 (11th Cir. 2006{per curiam)(Doc. # 19, at 8.)The focus of the inquiry
Is on what conduct the defendant “necessarily adniitt&theparg 544 U.S. aP6.
This exception to thdéormal categorical approach applies to permit an ACCA
enhancement if thBheparddocuments show théte petitioner was convicted under
a narrowenmlternative Shepargd544 U.S.at 17. Otherwise, the court mustdibk
only to the fact of conviction and ttetatutory definition of the prior offenséo
determine whether the conviction can serve as an ACCA predidatguoting
Taylor v. United States495 U.S. 575, 6041990) (internal quotation marks
omitted))

The Recommendation’s explanation of the categorical and modified
categorical approaches cites pa808 cases that narrow&hepards commands

(SeeDoc. # 19, at B.) These cases discouraged inquiries into “[w]hether the



defendant’s conduct is such that he ‘hypothetically could have been convicted’ of a
crime of violence€ United States v. Estrell@58 F.3d 1239, 1247 (11th Cir. 2014)
(quoting Descamps v. United States/0 U.S. 254, 268 (201)3)see also Curtis
Johnson v. United State§59 U.S. 133, 37 (2010) (holding that wheShepard
documents fail to illuminate the basis of a conviction, the court must assume a
conviction rests upon the least of the acts criminaliZésiyella, 758 F.3d at 1247
(“When we analyze a particular conviction under a divisible statute in an effort to
determine which of the alternative elements formed the basis of the prior conviction,
we must ask: Which ‘version’ of the divisible statute formed thgisbaf the
conviction—that is, which of the alternative elements did the jury all agree to or the
defendant necessarily admit? The goal is to determine ‘which statutory phrase was
the basis for the conviction’ . . . (internal citation omitted)quoting Curtis
Johnson559 U.S. at 144)).

However,only pre2008 caselaw matters Beemars historical fact inquiry
On Mr. Holifield’s sentencing date, Eleventh Circadselawwas clearly more
permissive allowing district courtsto look to the nature ofa defendants past
conductas reported in unobjectdéd PSRstatementsFor example, itUnited States
v. BennettMr. Bennet objected to the probation office’s use of police reports in the
PSRbut “failed to object to the facts of his prioonvictions as contained in his

PYR] and addendum to the fF§ despite several opportunities to do so; thus, he



[wa]s deemed to have admitted those fadts the purposes of an ACCA
enhancement472 F.3dat833-34.

The sentencing coug only informatim about the 2000 manslaughter
conviction was from th® SR which stated,

The defendant was originally charged with Murd@kccording to the

indictment filed in this case, on or about February 26, 1998, the

defendantintentionally caused the death ahother person, Tykia

Phillips, by shooting her with a firearmm, violation of Section 13/6-

2 of the Code of Alabama, 1975Complete court records for this

conviction were not received from Jefferson County Cir€ourt.

Once these records are receivedther details will be provided
(Doc. #93, at 8.)

The recently filed documents do not provide additional informatreor
would they necessarily all qualify &heparddocuments The indictment charged
Mr. Holifield with murder. (Doc. # 288.) The case action summary (which appears
to be equivalent tof@deraljudgmentform) and jail commitment forrstate that Mr.
Holifield pled guilty to manslaughter. (Doc. #-85at 1; Doc. # 2%, at 8) The
conviction report likewise states that Mr. Holifield was convicted of manslaughter
under 813A-6-3. (Doc. # B-6, at 5.) Strangely, theExplanation ofRights and
Plea of Guilt” states that Mr. Holifield pled guilty to murder (Doc. # 27, at 7), but in
light of the other evidengéhis can be disregarded asexror. The court need not

resolve the question of whether it can look to these documents betause

unobjecteeto statements in thieSRare sufficient to resolve thisase
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UnderBennett the sentencing court could interphét. Holifield’s failure to
objectto the PSRs account of his convictioms Petitioner'sadmissionthat he
commitedan intentionalkilling. Even thougtihe sentencing court was aware that
Mr. Holifield did not plead guilty to the exact charge in the indictment, the
sentencing court had sufficient groundsbtieveMr. Holifield was convicted of
voluntary manslaughterwhich could serve as an ACCA predeaunderthe
ACCA’s elements clause See supranote 1 (adopting the Magistrate Judge’s
recommended finding that voluntary manslaughter can serve as an ACCA predicate
underthe ACCA'’s elements clause). herefore, Petitioner has not carried his burden
of showing he was more likely than not sentenced under the residual clause. As an
alternative holding, e courtwill also proceed to analyze whethas of his
sentencing dateggn Alabama manslaughter convictionly qualified as an ACCA
predicataunder the residual clause.

B. On Mr. Holifield 's sentencing dateprecedent did not clearly hold that

Mr. Holifield 's 2000 conviction only qualified as a predicate undethe
ACCA’s residual clause.

Even if the sentencing court believed that Mr. Holifield was convicted of
manslaughter writ large @f reckless manslaughter, Mr. Holifield would stk

requiredto establish thathere was precedent on January 17, 2008, “holding, or
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otherwise making obvioiisthat such amanslaugter conviction could only serve
as a predicate under the residual clalgeeman871 F.3d at 1224.

The Eleventh Circuit has indicated thaihding precedentanalyzing the
statute or a similar statuiegenerally needed for caselaw evidence to be “obvious.”
SeeRobinson v. United StateNo. 1713929, 2019 WL 6492479, at *3 (11th Cir.
Dec. 3, 2019)“Robinson did not, either in the district court or on appeal, point to
binding cases holding those convictions could qualify as ACCA predicates only
under the residual clause. Thus,. Robinson has failed to prove what Beeman
requires . .."); United States v. Picke®16 F.3d 960, 965 (11th Cir. 2018plding
thatthe petitioner had not met hisurden because “[n]othing in[#] collection of
cases Pickett offered “amounts to binding precedent” but remanding to allow the
parties to addred3eemarbefore the district court)lorman v. United State$o.
18-13593A, 2018 WL 9490361, at *2 (11th CiDec. 11, 2018)denying a
certificate of appealability becausthére was no case this Circuit, at the time,
holding that Alabama thirdegree robbery qualified as a violent felony only under
the ACCASs residual clausgdemphasis added)ert. denied140 S. Ct. 376 (2019)
Harper v. United States742 F. Appx 445, 44849 (11th Cir.) (“While the
sentencing court noted that Harper was an armed career crrainassertion with
which Harpers counsel affirmatively agreeét did not state how it came to that

determination. Nor is Harper able to point to any precedent from this Court that

12



analyzes the Georgia aggravated assault statute under the residual Glause.
Harper (like the movanh Beemai) cannot show that he more likely than not was
sentenced under the residual cla)seert. denied139 S. Ct. 579 (20183ee also
Williams v. United StatetNo. 1812010, 2019 WL 5957870, at *3 (11th Cir. Nov.
13, 2019)(granting a petition where the Supreme Court had clearly established the
elements of generic burglary and the Florida burglary statute was obviously
overbroad, even though the Eleventh Circuit had not ruled on the statute)

The Eleventh Circuithas acknowledgedhe possibility that persuasive
precedent could sufficeSee Gomez v. United Stateg43 F. Appx 344, 347 (11th
Cir. 2018)(“This inquiry can include . . @mnsideration of how courts viewed the
statutes under which Gomez had previously been convieted, how courts
interpreted other similar statutes at the time he received his ACCA sefjtence.
Dixson v. United State§24 F. Appx 896, 898 (11th Cir. 2018pncknowledging
that “[tlhe status of a Florida conviction for attempted first degree murder as an
ACCA predicate conviction is still an open question in this citduit holding that
on remandthe district court could also consider how Florida attempted first degree
murder or similar statutes were viewed by courts at the time of D#&son
sentencing. It is possible that none of these instructi®inding on this court.

Only Pickettwas reported, and its lengthy analysisBafemanis arguably dicta

13



because the Eleventh Circuit ultimately decided to remand the case to allow the
parties to addresBeenanin the district court.Pickett 916 F.3d at 967.

Mr. Holifield’s sentencing date puts hiat a disadvantage. Had he been
sentenced after May 21, 2010, his present claim would have the benefit of the
Supreme Couts decision irCurtis Johnson v. Unite8tates559 U.S. 133 (2010)
and the Eleventh Circug opinion inUnited States v. PalominBarcia, 606 F.3d
1317 (11th Cir. 2010) In Curtis Johnson the Supreme Court held “that in the
context of a statutory definition ofiolent felony; the phraséphysical forcemeans
violent force—that is, force capable of causing physical pain or injury to another
person. 559 U.S. at 140. IRalominoGarcia, the Eleventh Circuit added tHat
conviction predicated on mens reaof recklessness does not satisfy thee of
physical forcé requirement unddthe Sentencing Guidelines] 8§ 2L 1sXefinition
of ‘crime of violencé! 606 F.3d at 133@nterpreting language that is identical to
the ACCA'’s elements clause)This combination might have carried the d&8ee
United States v. Youn@jlo. 4:36-cv-362-RH/CAS, 2018 WL 9439535 (N.D. Fla.
Mar. 14, 2018)finding that an Alabama manslaughter conviction could not serve
as an ACCA predicate under the elements clause at the pet#i@0&B sentencing
nor at the time of his habeas decisiagppted by2018 WL 9439536N.D. Fla.

June 1, 2018)Toyer v. United Statedlo. 116-CV-8050-VEH, 2017 WL 2405094

(N.D. Ala. June 2, 2017finding preBeemarthat Alabama manslaughter did not

14



qgualify as a crime of violence under current ladgfferson v. United States
Criminal No. 1600141KD, 2016 WL 6023331 (S.D. Ala. Oct. 13, 2016ame)

Instead of being able to rely on this clear, binding precedent, Mr. Holifield
can only rely orl) Leocal v. Ashcroftc43 U.S. 1 (2004}) state caselaw indicating
that Alabama’s manslaughter statute criminalized conduct that does not require
physical force, and 3) persuasive precedspécifically holding involuntary
manslaughter was not an ACCA predicate under the elements.clause

In Leocal the SupremeCourt analyzedand rejectedhe use of Floridas
driving under the influence statute as a predicate utler.S.C8 16(a)’s elements
clause, which is identical thhe ACCA’s. The Courtheld that théuse of physical
force” identified in8 16(3 “most naturally suggests a higher degree of intent than
negligent or merely accidental condticb43 U.Sat 9 The Court held that “crime
of violence” “suggests a category of violent, active crifheld. at 11. As an
example, the Court posited that “wm@uld not ordinarily say a persoasels] .. .
physical force againsanother by stumbling and falling into himld. at 9 (quoting
Smith v. United State508 U.S. 223, 228 (1993)

Mr. Holifield argues thatin 2008 reckless manslaughtesas obviously noa
violent, active crimédecause Alabama courts had already interprhiedtatute to
encompass deaths causedriactivity or accident Sege.g, Ex parteMcCree 554

So.2d 336, 33-38 (Ala. 1988)(noting that McCree was convictedder8 13A-6-
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3(a)(1) for showing a firearm to a friend that accidentally discharded the
propriety of the charge was not raised on appé&al parteWeems463 So2d 170

(Ala. 1984) lowngrading a conviction of murder to manslaughter for a defendant
convicted of carrying a pistol into a cafévhere it accidentally dischargéd
Washington v. Stat&08 So2d 771 (Ala. Crim. App. 1992) (affirming reckless
manslaughter convictiowhere the defendant noticed burnstbe twoyearold
victim he was babysittingout did not seek assistance and “neither encouraged nor
discouraged the victira mother to seek medical careMaxwell v. State620 So.

2d 93 (Ala. Crim. App. 1992upholdng a reckless manslaughter conviction for a
DUI-related death).The accidental firearm dischasy@ Weemsand McCreeare
certainlyapt, though more tragic, analegto “stumbling and falling into” a victim.

The argument thdteocals holding extends to a statute withmeens reeof
recklessness because such a statute criminalizes accidental conduct is imminently
reasonablewhich is likely why the Eleventh Circuit agreed with it Palomino
Garcia. Still, that this legatonclusion was reasonabh 2008 does not negate the
fact that it was still ampen question in thi€ircuit at that time ThereforeLeocals
application to Alabama manslaughter was not obvious to the parties or the
sentencing court unti?alominoGarcia was decided.

Mr. Holifield also cites pre2008 cases from other circuits that held

manslaughter qualified as a “crime of violence” under the residual cliiesdas
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cited some favorablegpsuasive precedentHowever,threeof those cases were
silent on whether involuntary manslaughter could also qualify under the elements
clause. SeeUnited Statew. Walter 434 F.3d 30, 3810 (1st Cir. 2006) United
Statesv. Williams, 67 F.3d 527 ¢h Cir. 1995) United Statew. Leepey 964 F.2d

751 @th Cir. 1992) (holding that manslaughter is a crime of violence without
specifying whether it makes that holding under the elements or residual cllhuse)

Is difficult to draw any conclusions from the sparse reasonirige@per and the
statute at issue is not analogous because it criminaled®n‘ the person
unintentionally causes the death of another person by the commission of a public
offense other than a forcible felony or escapewa Code &07.51)(a)(1977).

The Ninth Circuit case MiHolifield cites analyzed vehicular manslaughter,
United States v. O'Neag®37 F.2d 1369 (9th Cir. 199®ut that case cited an older
Ninth Circuit case thatoncludel without analysis that the federal involuntary
manslaughter statute did not meet the elements clause of the substantially similar 18
U.S.C. 8 924(c).United States v. Springfiel®29 F.2d 860, 862 (9th Cir. 1987)

Mr. Holifield’s cited Sixth Circuit caselikewise stated without analysis that
Michigan s involuntary manslaughter statud&l not qualify as an ACCA predicate
under the elements clausBnited Statey. Zabawa 134 F. Appx 60, 65 (6th Cir.
2005) However, neither of the laws analyzed®ipringfieldor Zabawais analogous

to Alabama’s law. Michigan’s law facially criminalized causing death through
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negligent lawful acts or negligent omissions, which is a lawens reastandard
than recklessness and which wasre clearly foreclosed bieocal Id. at 64
(“Involuntary manslaughter is defined abge killing of another without malice and
unintentionally, but in doing some unlawful act not amounting to a felony nor
naturally tending to cause death or great bodily harm, or in negligently doing some
act lawful in itself, or by the negligeé omission to perform a legal duty(quoting
People vDatema 533 N.W.2d 272, 27§Mich. 1995). The federal involuntary
manslaughter law analyzed 8pringfieldis not analogous becausendd noclear
mens reastandardor, at best, anens readf negligence) Springfield 829 F.2dat
862 (“Involuntary manslaughter is defined under federal lavihasunlawful killing
of a human being without malice . [ijn the commission of an unlawful act not
amounting to a felonygr in the commission in an unlawful manner, or without due
caution or circumspection, of a lawful act which might produce ded®.U.S.C.
§11127).

This circumstantial evidence makeseasonablease for whythe Eleventh
Circuit or the Supreme Coushouldhave held thag 13A-6-3(a)(1)only qualified
as an ACCA predicate under the residual clause before January 18a8008as
thus an unconstitutional basis for an ACCA enhancement uBdéemais

reasoning However,it does notmeet Beemais standard of showing that this
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conclusionwasclear or obvious to the sentencing court at that ti@@nsequently,
Mr. Holifield’s petition is due to be denied.
Il . CONCLUSION

Accordingly, it is ORDERED as follows:

1. The MagistratelJudges Recommendation (Doc. # 19)ADOPTED

with modification

2. Petitioners objection (Doc. # 23) ®VERRULED,

3. Petitionefrs Motion (Doc. # 2) IDENIED.

Final judgment will be entered separately.

A certificate of appealability will not be issued. For a petitioner to obtain a
certificate of appealability, he must make “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. 8§ 2253(c)(2). This showing requires that
“reasonable jurists could debate whether (or, for that matter, agree that) tiba peti
should have been resolved in a different manner or that the issues presented were
adequate to deserve encouragement to proceed furtBéack v. McDaniel529
U.S. 473, 484 (2000) (citation and internal quotation marks omitted).

Because reasonable jurists would not find the denial of Petitioner’'s § 2255
motion debatable, a certificate of appealability is DENIED.

DONE this12th day ofMarch 2020.

/s/ W. Keith Watkins
UNITED STATES DISTRICT JUDGE
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