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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERNDIVISION

NELLIE RUTH GUNN,individually )
and as Administratrix of the Estate of)
Gregory Gunn, Deceasged

Plaintiff,

CASENO. 216-CV-557-WKW
(WO)

V.

CITY OF MONTGOMERY,
ALABAMA, etal

Defendan.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

On March 2, 2017, Defendant Aaron Cody Smith filed a motion to dismiss.
(Doc. # 42.) On January24, 2018, the Magistratiudge filed a Recommendation
that the motion be granted in part amhigédin part. (Doc. #55) On February 7,

2018, objections were filed by Defendants City of Montgomery and Ernest N.
Finley, Jr. (Doc. # 56), Defendant Smifhac. # 57), and Plaintiff Nellie Ruth Gunn
(Doc. # 58). Uporan independent ande novoreview! of those portions of the
Recommendation to which objection is made, the Recommendation is due to be

adopted See28 U.S.C. § 636(b).

L A district judge makes de novodetermination of those portions of the report to which
objection is made. The district judge “may accept, reject, or modify, in wdrole part, the
findings or recommendationsate by the magistrate judge28 U.S.C. 8636(b)(1);seeFed. R.
Civ. P. 72(b)(3).
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.  STANDARD OF REVIEW

A. Rule 12(b)(1)Motion to Dismiss for Lack of Jurisdiction

Federal courts are courts of limited jurisdictiddokkonen v. Guardian Life
Ins. Co. of Am 511 U.S. 375, 377 (1994ee also Burns v. Windsor Ins. C81
F.3d 1092, 1095 (11th Cir. 1994). This court is “empowered to hear only those cases
within the judicial power of the United States as defined by Artidleoflithe
Constitution,” and which have been entrusted to them by a jurisdictional grant
authorized by Congress.Univ. of S. Ala. vAm. Tobacco Cp168 F.3d 405, 409
(11th Cir. 1999) (quotind@aylor v. Appleton30 F.3d 1365, 1367 (11th Cir. 1994)).
Therefore, a federal court is obligated to inquire into subject matter jurtstscia
sponte“at the earliest possible stage in thegqaedings.” Id. at 410. “It is to be
presumed that a cause lies outside this limited jurisdiction, and the burden of
establishing the contrary rests upon the party asserting jurisdick@kkKonen511
U.S. at 377.

A motion to dismiss for lack of Article Ill standing implicates the court’s
subject matter jurisdictionDuty Free Am, Inc. v. Estee Lauder Companidsc.,
797 F.3d 1248, 1271 (11th Cir. 2015). Rule 12(b)(1) of the Federal Rules of Civil
Procedure governs motions to dismiss for lack of subject matter jurisdiction. In this
caseDefenans Rule 12(b)(1) motion to dismiss for lack of jurisdiction presents a

“facial attack” on the existence of subject matter jurisdiction. A “facial attack” o



the complaint “require[s] the court merely to look and see if the plaintiff has
sufficiently alleged a basis of subject matter jurisdiction, and the allegations in his
complaint are taken as true for the purposes of the motiocamirence v. Dunbar

919 F.2d 1525, 1529 (11th Cir. 1990). Thime standard of review for a facial
jurisdictional challenge is functionally comparable to the standard of review
applicable to Defendant’'s Rule 12(b)(6) motion to dismiSeeid. (“On a facial
attack, a plaintiff is afforded safeguards similar to those provided in opposing a Rule
12(b)(6)motion™).

B. Rule 12(b)(6) Motion to Dismiss

When evaluating a motion to dismiss pursuant to Federal Rule of Civil
Procedure 12(b%), the court must take the facts alleged in the complaint as true and
construe them in the light most favorable to the plaintResnick v. AvMed, Inc.

693 F.3d 1317, 13222 (11th Cir. 2012). To survive Rule 12(b)(6) scrutiny, “a
complaint must contaisufficient factual matter, accepted as true, to ‘state a claim
to relief that is plasible on its face”” Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)).“[F]acial
plausibility” exists “when the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable for the misconduct

alleged.” Id. (citing Twombly 550 U.S. at 556).



Il. FACTS?

In the very early morning hours of February 25,&@efendant Aaron Cody
Smith, a white police officer for the City of Montgomery, Alabama, wasking
aloneon patrol. He confronted Gregory Gunn, a-g8arold AfricanrAmerican, as
Mr. Gunn was walking home from a card game at a neigblbouse Without any
basis for reasonable suspicion that Mr. Gunn was involved in criminal activity,
Smith approached Mr. Gunn and initiated a “stop and frisk.” Mr. Gunn was not
armed and Smith had no reason to believe he was armed.

Before Smith completed theatdown, Mr. Gunn fled in the direction of his
home. Smith, still lacking any reasonable suspicion that Mr. Gunn was involved in
criminal activity, pursued Mr. Gunn on fooDuring the pursuit, Smith deployed a
Taseron Mr. Gunn at least three times, even though Mr. Gunn had not threatened
Smith and Smith had no reason to fear for his own safety. Becaubastréailed
to stop Mr. Gunts flight, Smith struck Mr. Gunn several times with an expandable
metal baton. During the confrontation, Mr. Gunn madoral threatsor aggressive
moves, anthenever tried to reach for any of Sniglweapons. Nevertheless, by the
time Mr. Gunn reached his nedbor neighbdis house, Smith brandished his service

firearm and fired seven shots at Mr. Gunn, striking him five times and killing him.

2 The facts set forth in thiglemorandunOpinion are as alleged in the complaint. (Doc. #
1 at 1Y 1282.)



Mr. Gunn died in his nexdoor neighbdis front yard. When he died, he was only
steps away from the home he shared with his mother, Plaintiff NeltieGunn.
1. PROCEDURAL HISTORY

On July 8, 2016, Plaintiff filed this suit in her individual capacity asd
administratrixof the estat®f Gregory Gunn.She asserts claims under 42 U.S.C. §
1983 and state law. With respect to th&983 claims, Plaintiff seeks to recover
personally for loss of copanionshiand supportDoc. # 1 at 1 131, 173, 189, 206,
227)and in her representative capacity for the death of het son.

On August 11, 2016, DefendarfEnley* and City of Montgomenfiled a
motion to dismiss all Plaintif§ individual and representaticapacity claims. On
March 2, 2017, the Magistrate Judge entered a Recommendation that the motion to
dismiss be granted as to Plairisffindividuatcapacity 8 1983 claimagainst
Defendants Finley and City of Montgomery, and denied dse@emainder of her
claims (Doc. # 41 at 8.) On March 24, 2017 the court adopted the

Recommendation of the Magistrate Judge. (Doc. # 47.)

3 “[wlhen a constitutional violation actually causes the injured party’'shdeag§ 1983
claim can be assed through the Alabama wrongful death statute, Ala. Code [1975-8160.9.”
Estate of Gilliam ex rel. Waldroup v. City of Prattvjl@39 F.3d 1041, 1047 (11th Cir. 2011).
Alabamas wrongful death statutallows a wrongful death action to be broughy bhe
representative of the decedent’s estata. Code 1975 § 6-5-410.

4 Defendant Finley is sued in hisdividual and representative capacity as chief alige
for the City of Montgomery. He is not alleged to haeesonallyparticipated in theshooting of
Plaintiff's son.



On March 2, 2017, Defendant Smith filed a motion to dismiss arguing (1) that

Plaintiff lacks standing to sue in her individual capacity for injurersg@nal to her;

(2) that Alabama’s survivorship statute, Ala. Code 19758162, bars survivorship

of claims for damages (such as Mr. Gunn’s pain and suffering) that arose prior to his
death; (3) that state law immunity bars Plaintiff's state law negligence claim against
Defendant Smith; and (4) that Plaintiff failed to allege facts sufficient to support her
§ 1983 claim for racial profiling in violation of the Equal Protection Clause of the
Fourteenth Amendment. (Doc. # 42 a1R)

On January 24, 2018, the Magistrate Judge filed a Recommendation that
Defendant Smith’s motion be granted in part as to claims for damages Plaintiff
alleges are personal to her, and that, in all other respects, the Defendant Smith’s
motion be deniedDoc.# 55.) Plaintiff objects to the recommendation of dismissal
of claims brought in her individual capacity, arguing that this coltéisch 24, 2017
Order, on which the Magistrate Judge relied in his January 24, 2018
Recommendation, was incorrect. (Do&8%) Defendant Smith objects to the denial
of the remainder of his motiofDoc. # 57) and Defendants Finley and City of
Montgomery join hibjections(Doc. # 56)

V. DISCUSSION

A. Plaintiff's Objections

Plaintiff objects to the Magistrate Judgeéxommendation dfer individual



capacity § 1983 claims against Defendant Smith. As to those claitasntiff
contends that the killing of her son was the result of unconstitutional deprivations of
equal protection and due process. As compensatidghddethal deprivation of her
son’s constitutional rights, Plaintiff seeks to recover compensatory damages for her
own “severe emotional distress and mental anguish and other pain and stuffering
caused by her son’s deatlost regular financial supportah[her sonjhad provided

her; and[the lost] society and companionship of her son, with whom she had
resumed a close family unit for multiple years before his murder.” (Doc. # 1 at Y
131, 173, 189 Citing Carringer v. Rodgers331 F.3d 844, 849 (11ir. 2003)

and Brazier v. Cherry 293 F.2d 401, 409 (5th Cir. 1961 Rlaintiff argues that
81983 is deficient forfailing to expressly providéor her, as a surviving family
member, to recover in hardividual capacityfor damageshe personallguffered

as a result of the deprivation of her son’s constitutional rights. While Plaintiff
recognizes that state law generally fills the gap where 81983 is silent regarding

remedies, she says that the court should not look to state law to remedy the

5 In Bonner v. City of Prichard661 F.2d 1206 (11th Cir. 1981), the Eleventh Circuit
adopted as binding precedent all of the decisions of the former Fifth Circuit handed dovtm prior
the close of business on September 30, 1981.

642 U.S.C. § 1988(a) provides:

The jurisdiction in civil and criminal matters conferred on the district courts by the
provisions of titles 13, 24, and 70 of the Revised Statutes for the protection of all
persons in the United States in their cngihts, and for their vindication, shall be
exercised and enforced in conformity with the laws of the United Statés, as

7



deficiency in this casebecause Alabama law’s failure to recognize such claims
the wrongful death context fails to fully effectuate the purposeslo88.

In Carringer andBrazier, the court of ppeals held that § 1983 is deficient in
not providing forsurvivorship of a 81983 claim for unconstitutional conduct that
resulted in death and looked to state survivorship and wrongful death statutes to
determine that a civil rights wrongful death claim surviveg order enteretarch

24, 2017(Doc. # 47), his court previously held th&arringer and Brazier are

such laws are suitable to carry the same into effect; but in all cases wiyeaeethe

not adapted to the object, or are deficienthe provisions necessary to furnish
suitable remedies and punish offenses against law, the common law, as modified
and changed by the constitution and statutes of the State wherein the cawgt havi
jurisdiction of such civil or criminal cause is helsl) far as the same is not
inconsistent with the Constitution and laws of the United States, shall be extended
to and govern the said courts in the trial and disposition of the cause.

Pursuant to § 1988, courts look to state law where federal civil sgttges are deficient
but only “to the extent that [state law] is currently available to overcome tlediegedcies,”
Brazier, 293 F.2d 408, and only if the state law “is not inconsistent with the Constitution and laws
of the United States.Wilson v.Garcia, 471 U.S. 261, 267 (198%uperseded by statute in part
on other grounds28 U.S.C. § 1658.

" It is undisputed that Alabama does not recognize a right of recovery in supéaramgs
for loss of consortium and the likes a result of the deatlfithe parents’ adult children. Rather,
under Alabama’s wrongftdeath statute, Ala. Code 1975 %4810, a personal representative of
a deceased individual can bring suit to recover only punitive damages for “the wroctgful a
omission, or negligence of any person, persons, or corporation” that caused the decedlent’s dea
Ala. Code 1975 § 6-810(a).

Alabama law does recognize the right of a decedent’s spouse to recove fosd of
consortium thatthe surviving spouse sufferedetween the decedest’injury and death.
Zimmerman V. Lloyd Noland Found., Inb82 So. 2d 548, 551 (Ala. 1991). Plaintiff is not a
spouse, and she is not asserting loss of consortium for the brief time betwedinctianiof her
son’s injuries and his death.



distinguishable because they relate to the survivorship of a decedent’s § 1983 action
and the ability of the survivor to maintain a § 1983 cause of action for wrongful
death whereas this case involves a different question: whetBet983wrongful

death actiorallows recovery of compensatory damages for injysesonal to a
parentof an adult childwhen thatchild is killed as a result of unconstitutional
actions by state officerdn his Januar®4, 2018 Recommendation, the Magistrate
Judge relied on #hcourt's March 24, 2017 holding to recommend dismissal of
Plaintiff's individualcapacityclaims against Defendant SmitRlaintiff objects to

the Magistrate Judge’'s Recommendation on groundsthig court'sMarch 24,
2017holding was incorrect.

In Brazier, theformer Fifth Circuitaddressed “whether death resulting from
violation of the Civil Rights statutes give[s] rise to a federally enforceable claim for
damages sustained by the victim [of a constitutional violation] during his lifetime,
by his survivors, or both.”293 F.2l at 402. Notably, howeveBrazier did not
address “damages to survivors” in the form of loss of consortium and the like.
Rather,Brazierwas concerned wittvho, ifanyone, had the right to file a civil suit
for damages caused the person who was subjéata constitutional violatiorthat

resultedn injury, pain, suffering, and, eventually, deé&tBpecifically, he question

8 The decdent inBrazierhad allegedly been subjected to two brutal police beatings: one
in the course of arrest and one several days later when he was removdgfcostady of the jail
for the sole purpose of subjecting him to another beatiipe decedent’svidow filed suit to

9



before the court was whether (1) theeldent’s claims for damages sustained during
his lifetime survived his death; and (2) whether damages were recoverable for the
decedent’s death by unconstitutional means. Looking to state law to fill the gap
the federal statutory scheme, the appellate court noted thagxistimg Georgia law
provided two separate and distinct causes of action: “[o]ne . . . for survival of the
decedent’s cause of actidhe other for injury inflicted on the survivorld. at 407
n.15. Specifically, the Georgia statute tthetappellate court described as “a cause
of action for injury inflicted on the survivor” allowed recovery for “the full value of
the life of the decederit Id. The appellate court’s statement that “regard has to be
taken of both classes of victims” must be considered in its full context, which is as
follows:

Since Georgia now provides for both survival of the climndamages

sustained during his lifetimas well as for a right of recovery to his

surviving widow and otherdor homicide see notel5, supra

[describing Georgia’s two distinct causes of action], we need not

differentiate between the two types of actions. To make the policy of

the Civil Rights Statutes fully effectual, regard has to be taken bf bot

classes of victims. Section 1988 declares that this need may be fulfilled

if state law is available. Georgia has supplied the law.

Id. at 409(emphasis added)

Carringer likewise arose inGeorga. Carringer did notaddressvhether the

recoverdamages foillegal arrestof her husbandnpjuries inflictedon her husbanuh the beating,
mental anguisland otherpunitive damages related to the beatiragg]damages for the death of
the decedentBrazier, 293 F.2d at 402 n.1.

10



survivor/plaintiff, the decedent’siother could recover damagegersonal to her

such as loss of consortiutinat arose out of her sonigongful death at the hands

of his surviving spousevho shot him with her police service revolveRather,
Carringer concernedvhether the mother, who was not théministratrix of her

son’s estate, had standing to bring a 8 1983 wrongful death saddwer‘the full

value of the death of the decedent” difuheral, medical, and other necessary
expenses resulting from the injury and death of the decea€edringer, 331 F.3d

at 845 and 846 n.1. The court held that, because Georgia law provided that a parent
had standing to sue for wrongful death when the spouse was responsible for the
death, the mother had standing to suetlier decedent’svrongful death undeg

1983. Id. at 850.Thus, likeBrazier, Carringer was concerned witiwho, if anyone,

had the right to file a civil sufor damages causéd the person who was subjé¢at

the constitutional violation, not whether the survivor could sue for damagéeshie
personally suffered incident to the infliction of a constitutional violadioher loved

one. Seeid. at 84748 (holding that, to answer the issue presented, which was
whether the mother had a “right to bring a § 1983 action . . . for the wraiegth

of her son”, the court “must answer two questions: (1) whether a decedent’s § 1983
claim terminates upon his death; and (2) if not, where do we look to detevimine

may bring a 8 1983 claim for the wrongful death of the decedent whose

constitutiondrights were violatetl(emphasis added)).

11



Thus,BrazierandCarringer concernedssues of survivorship, standing, and
capacity to bring a 8 1983 wrongful death qaihd, inBrazier, survival of the
decedent’s estate’s claims for damages sufferedh@onstitutional police beatings
that took place in the days prior to his deatBdth casedeld that § 1983 protected
the right of survivors, as a class of victifad as defined by Georgia lagwip
maintain a cause of actiorntd' recover for homicid& Carrringer, 331 F3d at 849
(quotingBrazier, 293 F.2| at 409) (emphasis @arringer). BrazierandCarringer
do not, however, address the question presentedwileether thdypes of damages
recoverable in such an action inclutEmagesufferedpersonallyby the survivor
as a result of the death of a loved one. AccordimggpitePlaintiff's heavy reliance
on language iBrazierandCarringeremphasizing that § 1983 requires tHeggard
has to be taken of both classes of victimg&.(thedecedent’s estate, which may
have claims for damages inflicted on the decedent prior to death, and the decedent’s
survivors, who may have claims for wrongful deaith)(quotingBrazier, 293 F.2l
at 409, that languages not particularly useful in answeg the question presented
in this case.Alabama has no “classes of victims” in a wrongful death action, and in
this context'survivor” is nowheredefinedin Alabama law.

Plaintiff citesRhyne v. Henderson Coun873 F.2d 386 (5th Cir. 1992), for
theproposition thaBrazierentitles heto recover under § 1983 for injuries personal

to her (such as loss of consortium) that were incalémthe constitutional violation

12



inflicted on her son. Unfortunately for PlaintiRhyneundercuts her argument and
fully supports this court’'s previous holding that Plaintiff's lagsconsortium
damages areot allowed in the Eleventh Circuit, at least not in cases arising in
Alabama.

In Rhyne the court held that a mother had standmgetover under § 1983
for “injury to herself caused by her son’s death” from lack of medical care at a county
jail. 1d. at392. The court premised its holding on two Fifth Circuit caBeszier
andGrandstaff v. City of Borgei767 F.2d 161, 172 (5thitC1985) Unlike Brazier,
Rhyneand Grandstaffarenot binding precedent in this CircuiSeeBonnet 661
F.2d 120G§adoptingas binding precedent the Eleventh Circuill of the decisions
of the former Fifth Circuit handed down prior to the closbudiness on September
30, 198). TheRhynecourt stated:

Rhynedoes not seek to recover as a representative of her son’s estate

for the injuries that her son incurred. There has been no administration

of her son’s estate, and she has not brought this action in her
representative capacity. Rather, Rhyne seeks to recover for her own
injuries arising out of the wrongful death of her son. The right to such
recovery under 8 1983 has “generated considerable confusion and
disagreement,Crumpton v. Gates947 F2d 1418, 1420 (9th Cir.

1991), over which the circuits have dividétiompare Jaco v. Bloechle

739 F.2d 239, 243 (6th Cit984) andBell v. City of Milwaukee746

F.2d 1205 (7th Cir. 1984). The Supreme Court has yet to decide this

question. . .

This court first addressed the issue of wrongful death recovery under 8§
1983 inBrazier v. Cherry293 F.2d 401, 409 (5th Cit961) . . ..

13



Much of Brazier’s discussion concerned the survival of the decedent’s
claim, as opposed to the widow’s right to recdegrher own injuries
arising out of her husband’s death. HoweMee, ¢ourt held that both
Georgias wrongful death and survival statutes were incorporated into
federal law under § 1988 . .

In Grandstaff, 767 F.2dat 177, this court allowed a faér to recover

for the loss of society and companionship incurred by the wrongful
death of his [adult] son. In reaching this result, @randstaffcourt
stated simply that “[w]e look to Texas law for guidance on the damages
recoverable for [plaintiff's so's] death.” Id. As Judge Garwood's
dissent in Grandstaff noted, the plaintiff inGrandstaff was not
recovering damages that were a “rough proxy for the deceased’'s
damages” [as iBrazierwhere the damages recovered were for the loss
of the decedent’s life,] but rather was recovering damages for an injury
that the parent suffered in his own rigl@érandstaff 767 F.2d at 173

n.* (Garwood, J., dissenting).

UnderBrazier and Grandstaff Rhyne has standing to recover for her
own injuries arising out of therongful death of her son. There is no
dispute that Rhyne is within the class of people entitled to recover under
Texas law for the wrongful death of a child. See Tex. Civ. Prac. &
Rem. Chapter 71. BotBrazier and Grandstaffhold that § 1988
incorpordes this wrongful death remedy into § 1983, allowing Rhyne
to recover under 8§ 1983 for her own injuries resulting from the
deprivation of her son’s constitutional rights.

We recognize the strength of the argument that, unlike survival statutes,
wrongful death statutes arguably create new causes of action and
therefore ought not to be incorporated by § 1988. We also
acknowledge that allowing suit by the parent in her own right is not an
inevitable companion of a wrongful death statufg the same time,
Texas wrongful death law provides Rhyne with the right to recover for
her son's wrongful death and she can recover fayitguherself caused

by her son’s death. To be more precise, our decisions allow recovery
by Rhyne forher injury caused by the state’s deprivation of herson’
constitutionally secured liberty interests. We need not say more here

14



because Rhyne was not entitled to go to the jury on the question of
whether there was a constitutional violation, as we will explain.

Rhyne 973 F.2d at 39891 (emphasis added)
Justice Garwood’s dissent @randstaff cited inRhyne stated as follows:

Section 1983 recovery is limited to “the party injured,” the “citizen”
whose federal rights have been invaded. HoweveBrazier [, 293
F.2d401], we relied on 42 U.S.C.1888 as authority to look to state
survival and wrongful death statutes[§) 1983 actions because “in a
very real sense” this “does not do more than create an effective remedy”
and “merely assures that there will be a reyriedd. at 409. Given

that the nature of the damages awarded the father here were generally
not recoverable when sections 1983 and 1988 were enacted . . . and,
unlike pecuniary loss or survival damages, can in no “real sense” be
regarded as some sort of rough proxy for the deceased’s damages, there
is room for doubt that [8]1988 or theBrazier rationale warrant such
recovery merely because it has now become, over argeldter,
available under state lawWhether the father is entitled to such a
recovey apart from state law is an open question in this Citc&iee
Logan v. Hollier 711 F.2d 690 (5th Cid983). Other authorities are
divided.Compare Jackson v. Marsb51 F.Supp. 1091 (DColo.1982)
andWhite v. Talboys573 F.Supp. 49 (DColo. 1983) (no recovery)

with Bell v. City of Milwauke€e746 F.2d 1205 (7th Cid.984]° and

Myres v. Rask602 F.Supp. 210 (DColo.1985) (recovery)ln contrast

to the protections afforded the spousal and paremor child
relationships, the common law didt recognize any action for injury

to the parenadult child relationship .. Although the Constitution may
protect some aspects of the paradult child relationship, so that

[8] 1983 damages may be recoverable where the illegalityhef t

[ In 2005, the Seventh Circuit overrulBdll and held that parents had no constitutional
right to recover for the loss of society and companionship of their adult son wharéHasase
of a police shootinglhe unconstitutionaktate action atssue was not specifically aimed at
interfering with thefamilial relationship The court noted that its reasoningBell stood alone
among the circuits, and that other circuits had rejected the reasoBielgfor compelling reasons.
Russ v. Watis414 F.3d 783, 791 (7th Cir. 2005) (“We therefore overrule our decision in Bell
insofar as it recognized a constitutional right to recover for the loss of the iomgtaip of an
adult child when that relationship is terminated as an incidental resudit@festtion.”).]
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complainedof governmental action consists, in whole or in part, of
interference with or failure to give proper recognition to that
relationship as such .it does not necessarily follow that such damages
are recoverable where, as here, the paaduait child rehtionship is
only fortuitously and indirectly related to the wrongdoing.
Grandstaff 767 F.2dat 173n.* (Garwood, J., dissentinggmphasis added)
Unlike Texas law, neither the Georgia law describeégrazierandCarringer
nor Alabama law contemplaéhat a surviing parentmay, in conjunction with a
wrongful death action, assert damages personal to the surviving paidant to
the death of his or hadult child such as loss of consortiulRhyneandGrandstaff
then, are distinguishabldMoreover, the Fifth Circuit’'s approach Rhynedoes not
require, as a matter of federal policy, that the survivor should be allowed to recover
for loss of consortium in a § 1983 wrongful death action if the applicable state
wrongful death law does not allow itRatheras Judge Garwood indicated in his
dissent inGrandstaff to whichRhynecited, Brazier (upon whichCarringer relied)
assures the right of survivors, as a “class of victims, resreedy— acause of action
— to recover for homiciddgut thedamagesrecoverable in that cause of action were
“some sort of rough proxy for tloeceased’'slamages Grandstaff 767 F.2d at
173 n.* (emphasis added)indeed, inRobertson v. Heckse420 F.3d 1254 (11th
Cir. 2005), the Eleventh Circuit observed tlBatzier's“incorporatiorof Georgia’'s

wrongful death statutevas not done in response to a violation of [the survivor's]

rights: it was done to remedy the violation of tleeedent’sights.” Robertson420

16



F.3dat 1261 (citingBrazier, 293 F.2d at 408)9) (emphasis in original)These are
strongsuggestionshat, evenunderBrazier, the damages a survivor is entitled to
recover in a 8983 wrongful death action are intended to compensate for injuries to
the victim, not to compensate for damatfessurwor personallysuffered incident
to thedeprivation of the victim’s constitutional rights

Moreover, although Alabama law does not pernpaeentto assert her own
damages arising out of the death of &éult child,Alabama lawis not the starting
point for resolving the issue presentedtiis case While it is clear that, under
BrazierandCarringer, 8 1983 protects the right of the survivor to mainggnl983
wrongful deathcause of actionfor damages resulting from death caused by
unconstitutional state actio@arringer, 331 F.3d at 849 andrazier, 293 F.2d at
409, thekinds of damagethat are recoverable in such an action are deternfiped
first looking tofederal law. Estate of Gillam ex rel. Waldroup v. City of Prattvijle
639 F.3d 1041, 1047.9(11th Cir. 2011)citing Gilmere v. City of Atlanta, Ga864
F.2d 734, 739 (11th Cir. 1989)That is, “[flederal courts are to turn to state law
[only] to fill gapswhich may exist in fderal law,” but, “[w]here federal law is
sufficient to carry the policies of the civil rights statutes into effect, resortt® sta
law is not necessary.Gilmere v. City of Atlanta, Ga864 F.2d 734, 738 (11th Cir.
1989).

As the court did irBrazier, to determine whether a gap exists in federal law,

17



the court first looks to the text of the applicable statute. Section 1983 provides that
“[e]very person who, under color of [state law], subjects, or causes to be sdibjecte
any citizen of the United States or other person within the jurisdiction thierdof
deprivation of any rights, privileges, or immunities secured by the Constitution and
laws, shall be liabléo the party injured 42 U.S.C.8 1983 (emphasis added).
Plaintiff's reading of § 1983uggests that the “citizen . . . or other person” deprived

of privileges and immunities and “the party injuréy’the deprivatiomnd b whom

liability is owed need not necessarily be one and the same person. To the extent
Plaintiff has stumbled upoa latent ambiguity inthe text of§ 1983, practical
application ofEleventh Circuit case law is sufficient to resolve that ambiguity.

In Robertson v. Hecksef#20 F.3d 1254 (11th Cir. 2005), a caseolving
factsvery similar to the facts underlyirigjaintiff's claims® the decedent’s mother
sought to recover damages based on injuries she suffered to her relationship with her
adult sonas a result of her son’s dedtyh an unconstitutional police shootinghe
Eleventh Circuit held that the mother @dunot recover because the Constitution

does not protect a parent’s due process interest in the right of a partest to

101n Robertsonthe plaintiff's son, Corey Rice, wdled when an officer shdtim as he
fled from a traffic stop after the officer brandished his gun and pointed it at hirnuvitause.
Robertson420 F.3d at 125%6. CoreyRice’s mdher, Patricia Robertson, brought883 claims
in her individual capacity for “deprivation of a Fourteenth Amendment right t@aaomreship with
her adult son and sought damages for loss of support, loss of companionship, and past and future
mental pairand suffering.”Id. at 1256.
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relationship withher adult child, at least where the infringement of the parental
association right is only incidental to the defendant’s actions against the decedent.
In so holding, the Eleventh CircuistinguishedBrazierandCarringer as follows

[The decedent’s mother] argues her claim is controlle@iazier v.
Cherry, 293 F.2d 401 (5th Cil961), andCarringer v. Rodgers331
F.3d 844 (11th Cir2003). Because those cases involve the application
of 42 U.S.C. § 1988, it will be helpful for us to first briefly discuss how
§ 1988 works before explaining wigrazier and Carringer are not
relevant to [the decedent’s mother]’s claim

BrazierandCarringer were both instances where state law was used to
fill gaps in federal law through 8§ 1988’s borrowing provision. [The
decedent’s mother] would have us also look to [FIdtdaw through

§ 1988’s borrowing provision to decide her case. Her argument misses
the dispositive difference betweBmnazierandCarringer and our case.

In those cases, the plaintiffs were seeking vindication ofi¢icederis

rights under 8§ 1983. Here, [the decedent’s mother] alleges a violation of
herrights. Regardless of whose rights are being asserted, before § 1983
and 8 1988 can come into play, the plaintiff must still establish the
existence of a federal right. Becayte decedent’s motheHas failed

to establish a federal right, we never re&ch983, let alone § 1988 and
state law.

The plaintiffs in Brazier and Carringer passed the first hurdle of
bringing a § 1983 suitidentifying a federal right-by relying on the
rights of the decedent.Cf. Steven H. Steinglass$)rongful Death
Actions andsection 198360 Ind. L.J. 559, 621 (1985) (“Wrongful death
statutes permit survivors to sue when a killing violated their decedent’s
rights.... [B]oth survival and wrongful death actions assert the identical
legal rights of the decedent.”). In essenkbeytwere bringing wrongful
death suits under federal law. Although the survivors’ claims were
separate from the claims of the decedents’ estatesBrémer and

[11 Unlike Alabama law, Florida law would have allowed the decedent’s mother to pursue
claims for injuries personal to her as a result of the death of her child.]
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Carringer plaintiffs’ claims necessarily required a finding that the
decedents’ deaths were@amgful in some wayConversely, whether the
decedent’s rights in our case were violated has no bearing on the ability
of his mother to argue a loss of companionship, because her alleged
cause of action is based on a violation of rights personal todieights
personal to the decedent. For that reaBoazierandCarringer are not
controlling.

[The decedent's mother]'s belief th&razier and Carringer were
controlling may have been caused in part by dic@airringer. Footnote

nine of Carringer begins by noting that the “right to wrongful death
recovery under 8 1983 has generated considerable debate amongst our
sister circuits” and then compares Brazieranalysis with the analysis

of the circuits that “allow a claimant to argue that he had a relationship
with the deceased that was constitutionally protected arndthlea
homicide of the decedent destroyed that relationship and, therefore,
violated the claimant’s own protected constitutional righ@arringer,

331 F.3d at 850 n. 9 tations omitted). This comparison insinuates that
the two approaches are in response to the same question, but, for reasons
already discussed, they are not.

Robertson420 F.3d at 126@®2 & 1262 n.9 (third emphasis added).

As a practical matter, Plaintg individual 81983 claims do not serve to

vindicate her son’s constitutional rights affected by the unlawful searches and

seizures, excessive force, and equal protection violations directed at her son.

Plaintiff's representative capacity claims adequately serve that purpose. With

respect to Plaintiff's individual capacity 8 1983 claims, according to the plain

language of the complaint, the right Plaintiff is seeking to vindicate, and the violation

of which proximately caused her injung, her own righ to maintain her familial
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relationship with her son.Specifically, Plaintiff alleges that, as a result of the
unconstitutional killing of her son, she suffered “severe emotional distress and
mental anguish and other pain and suffering; lost regular financial support that the
decedent, Gregory Gunn, had provided her; and lost the society and companionship
of her son, with whom she had resumed a close family unit for multiple years before
his murder.” (Doc. # 1 at 1 131, 173, 189, 206, 227.) But, ddbpitiact that
Plaintiff does not set forth her individuabpacity 81983 claim in a separate count
of the complaint alleging a Fourteenth Amendment due process claim, in reality,
Plaintiff's individual capacity claim is a Fourteenth Amendment due prataiss
for interruption of her own familial association rights. Thereftrége sufficient for
carrying out the purposes of the civil rights statutes, neither § 1983 nor Alabama law
Is required to providéor Plaintiff to recover compensation for lewninjuries, such
asloss ofconsortiumand loss of financial support, that she incurbedause her
familial relationship with her son was forever interrupted by his death

Plaintiff attempts to distinguisiiRobertsonon grounds thaher loss of
consortiumdamages are not couched as familial association claims, but are instead
derivative of, and require proof of, the unconstitutional deprivatioheofson’s
constitutionalequal protection and due procesgits Plaintiff's attempt toavoid
application ofRobertsorthrough the use of artful pleading is unavailing. Even if

Plaintiff's claims are viewed in their derivative context, and not as attempts to
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recover for loss of Plaintiff's and/or decedent’s familial association righés,
relevant poinof Robertsons that, between a parent athelceaseddult child, there
IS no constitutionally orfederally protected right afompanonship and support
particularly whergas herethe defendant’s wrongful conduct was not directed at
the parentor at the deedents familial associatiowith the parent Thus, even
thoughPlaintiff was careful tdrameher lossof-consortium claims as derivative of
anunconstitutional deprivation of her son’s equal protection and due process rights,
Plaintiff still cannot estalish that,to effectuate the purpose of § 1988e must be
entitled to recovederivative damagefor her own“severe emotional distress and
mental anguish and other pain and suffering; lost regular financial support that the
decedent, Gregory Gunn, had provided her; and lost the society and companionship
of her son, with whom she had resumed a close family unit for multiple years before
his murder.” (Doc. # 1 at 1 131, 173, 139

Accordingly, and for the reasons stated in the Recommendation (B6&y. #
the Magistrate Jlge was correct in finding that, as to Plaintiff's § 1983 claims
against Defendant Smith, Plaintiff cannot recover in her individual capiacity

injuriesshe personally incurrexs a result of the death of her adult cAfldPlaintiff's

12 plaintiff previously objectedhat the issue is not a questiof standing, but of whether
Plaintiff has a cause of action under 8 1983. However, whether the problem isasimrad@s a
lack of standing or as the nonexistence of a cause of action, the practical odbmsame:
dismissal of Plaintiff's §1988laims for injuries personal to heGeeLawrence 919 F.2d 1525,
1529 (11th Cir. 1990) (holding that, “[o]n a facial attack” in a Rule 12(b)(1) motion to dismiss for
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individual capacity claimagainst Defendant Smitlre due to be dismissed because
Plaintiff has not shown that effectuating the purpose of the civil rights laws requires
(or, if borrowing from state law, permitgcovery for damages personal to hachs

as loss of consortium, incidemt the death of her adult sen particularly where, as
here, the unconstitutional deprivatiorhalr son’sights was not specifically targeted

at the parenthild relationship. SeeRobertson420 F.3d at 1262 (“The lssf a

child at any age, under any circumstances, is one of the most difficult experiences a
parent can endure. While the parent/adult child relationship is an importantene, th
Constitution does not protect against all encroachments by the state ontertsts

of individuals. Instead, it is the province of the [state] legislature to decide when a
parent can recover for the loss of an adult child. We will not circumvent its authority
through an unsupported reading of the Fourteenth Amendment.”).

B. Defendant Smith’'s Objections

1.  Whether Alabama’s survivorship statute, Ala. Code 1975 8-6-462,
bars survivorship of claims for damages (such as Mr. Gunn’s pain
and suffering) that arose prior to his death
The court has considered Defendant Smith’s objections to the Magistrate

Judge’s finding that Alabama’s survivorship statute does not bar recoverynas cla

for compensatory damages in a 8 1983 action for Plaintiff’'s sor'dgath injuries,

lack of subject matter jurisdictiofia plaintiff is afforded safeguards similarttese provided in
opposing a Rule 12(b)(6) motier the court must consider the allegations of the complaint to be
true”).
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such as physa pain and suffering and emotional distress. The court finds the
reasoning of the Magistrate Judge persuasive.

Defendant Smith’s reliance o@illiam, 639 F.3d 1041, is unavailing. In
Gilliam, the Eleventh Circuit held that, where unconstitutional police comlidiciot
cause the decedent’s death, application of Alabama’s survival statute was not
contrary to the purposes of § 1983owever, where a defendant’s adtscontribute
to the decedent's death, survival of joleath injuriesis important forthe dual
compensatory and deterrent purposes of § 1983. Otherwise, regardless af how
victim is caused to die, how much suffering dresheendurs, how much physical
damagas inflicted, how long the constitutional violations last, how many times they
occur, anchow much time passeintil death pre-death damages would all be zero,
thus failing tobothcompensatand deter A defendant who is “in for a dime” might
as well be “in for a dollar— that is, so long adeathis likely, a defendant would
haveno cause to stop inflicting pain, or to provide medical assistance, or to otherwise
ameliorate his condudiecause the cost to the defendant afathages frommonduct
preceding the victim's death would be the same in all circumstances: nothing.
Alternatively, contrary to the deterrent purposes of 8§ 1983Jefendantcould
considerwhether to cease his unconstitutional conduct basebdimstimate of
whetherthe potential compensatory damages in the event of the victim’'s survival

might outsizehe potential recovery in the event of dedHor these reasonand for
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the reasons stated in the Recommendation and in the cases cited in the
Recommendation (includingewis v. City oMontgomeryNo. 2:04CV-858 WKW,
2006 WL 1761673 (M.D. Ala. June 27, 2006), which explains @iy of Tarrant
v. Jefferson682 So2d 29 (Ala.1996)is not consistent with the purposes of federal
civil rights law), Defendant Smith’s objections are due to be overruled with respect
to this issue.

Accordingly, the Recommendation is due to be adopted with respect to the
Magistrate Judge’s conclusion that Plaintiff may seek compensatory dafrages

Defendant Smitk capacityfor pre-death injuries to her sofi

13 As the Magistrate Judge not@doc. # 55 at 8), Defendant Smith did not clavifiyether
his motionto dismisswas directed atlaims asserted in his official capacity, higdividual
capacity, or both. In his objection, Defendant Smith seeks to clarify that point by moving f
dismissal ofofficial-capacity claims against hion grounds that those claims are duplicative of
claims agast Defendant City of Montgomery. Nothing in this Memorandum Opinion and Order
precludes Defendant from raising that argument in a timely motion. Howevegutiendl not
dismiss claims on grounds raised for the first time in an object®@seFed R Civ. P. 7(b)(1)
(providing that a request for court action must be made by motion).

4 For clarity, he court notes that (1) Defendant Smith did not move to dismiss Plaintiff's
claims for punitive damages against him and (2) the Magistrate Judge did not rebmme
dismissal of Plaintiff's § 1983 punitive damages claims against Defendant S8e#.Young
Apartments, Inc. v. Town of Jupiter, F429 F.3d 1027, 1047 (11th Cir. 20@B) a § 1983 action,
punitive damages are . . . available from government officials when they are sueidindividual
capacities.”). Further, to the exter@wisheld that o punitive damages could be recovered, it did
soin partbecausédlabama law precludes recovery of punitive damages against a municipality,
and thus, limiting 8 1983 wrongful death recovery to punitive damages would thwart & 1983’
deterrent purposes byfe€tively conferring immunity on the municipality. #&iis time, Plaintiff’s
representative capacitfaims for punitive and compensatory damages against Defendant Smith
in his individual capacity remain pending.
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2. Other objections

Defendant Smith objects to the Magistrate Judge’s rejection of his arguments
that state law immunity bars Plaintiff's state law negligence claim against Defendant
Smith and that Plaintiff failed to allege facts sufficient to support her § 1983 claim
for racial profiling in violation of the Equal Protection Clause of the Fourteenth
Amendment. The court has considered Defendant Smétriaining objectionand
finds the reasoning of the Magistrate Judge to be correct.

C. Defendant City of Montgomery’s Objection

The Recommendation did not address a motion by Defendants Finley and City
of Montgomery(because they did not have a pending motion to dispmes)id it
recommend action on Plaintiff's claims against those Defendants. Nevertheless,
Defendants Finley and City of Montgomery have filed anecion to the
Recommendatian SeeFed. R. Civ. P. 72 (providing that “[a] party” may file an
objection to a recommendation)To the extent Defendants Finley and City of
Montgomeryadopt arguments presented by Defendant Smith in his objections and
motion to dismiss, the objections of Defendants Finley and City of Montgasmnery
due to beoverruled as stated in SectibhB.

To the extent that Defendants Finley and City of Montggmaresent
arguments that were not presented to the Magistrate Judge in Defendant Smith’s

motion to dismiss, the arguments@éfendants Finley and City of Montgomeage
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also overruled. For examplealthough Defendant Smith moved for dismissal of
Plaintiff's claims for compensatory damages for Plaintiff's sgrsdeathinjuries,
Defendants Finley and City of Montgomery argue that Plaintiff should not be able to
recoverany compenatory damages pursuant to het 33 wrongful death claims.
Defendants g heavily onBrown v. Morgan County, Alabam&18 F. Supp. 661
(N.D. Ala. 1981), which the Magistrate Judge discussed in his Recommendation, but
which Defendant Smith mentioned for the first time in his reply brief omibtgon

to dismiss. Defendants argue that the Magistrate Junigeperly distinguished
Brownon grounds that thiglagistrate Judge failed to considiee Alabama Supreme
Court’s decision irCity of Tarrant v. Jeffersqre82 So. 2d 29 (Ala. 1996yvhich
allegedlymandates a different result. However, Defendant Smith did ndtanitant

in his motion tadismiss or in his reply brief.

Nothing in this Memorandum Opinion and Order precludes Defendants Finley
and City of Montgomery from filing an appropriate motion that contains their
argumen  However, they may not, in essence, seek dismissal of Plaintiff's
compensatory damages claims against them by raising new arguments in an objection
to the Magistrate Judge’s ruling on another party’s motion to disriesFed. R.

Civ. P. 7(b)(1) (“A equest for a court order must be made by motion.”).
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V. CONCLUSION

Accordingly, it is ORDERELDas follows:

1. The objection oDefendant Finley and City of Montgomery (Doc. #
56) is OVERRULED.

2. Defendant Smith’s objection (Doc. # 57) is OVERRULED

3. Plaintiff Nellie Ruth Gunn’s objection (Doc. # 58) is OVERRULED.

4. The Recommendation of the Magistrate Judge (Doc55f is
ADOPTED.

5. Defendant Smith’s motion to dismiss (Doc. # 42) is GRANTED as to
Plaintiff Nellie Ruth Gunn’s individuatapacity 8 1983 claims against Defendant
Smith for damages personal to her. In all other respects, Defendant Smith’s motion
to dismiss (Doc. # 42) is DENIED.

6. Plaintiff Nellie Ruth Gunis individual capacityg8 1983claimsagainst
Defendant Smitlior damages personal to ree DISMISSED

7. This case is REFERRED back to the Magistrate Judge for further
proceedings onPlaintiff Nellie Ruth Gunis remaining claims i(e., her
representative capacity 8§ 198aimsand her state law claims

DONE this 11thday of April, 2018.

/s/ W. Keith Watkins
CHIEF UNITED STATES DISTRICT JUDGE
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