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IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERNDIVISION

FRANCES WENTZ

Plaintiff,

CASE NO.2:17-CV-657-WKW
[WO]

V.

LEWIS COLLINS and
BURLINGTON COAT FACTORY
WAREHOUSE CORPORATION

N N N N N N N N N N N

Defendants
ORDER
On April 6, 2018 the Magistrate Judge filed a Recomu&ion that the
claims against Defendant Lewis Collins be dismissed with prejudidec. # 21)
On April 20, 2018 Plaintiff Frances Wentz filetimely objections. (Doc. # 2}
The court has conducted an independentdandovaeview of those portions of the
Recommendation to which objection is mad&=e?28 U.S.C. $£36(b).
Plaintiff does not object to the recommendatitvat all claims against
Defendant Lewis Collinbe dismissedn fraudulent joinder groungisutargues that

the dismissal should be without prejudice. (Doc. # 24,)at &s set out in the

1 On May 2, 2018Plaintiff filed an amended complairthat does not name Defendant
Lewis Collins in the case captiorfDoc. # 27.) Plaintiff, however, Btasserts that she is seeking
“compensatory and punitive damages” against “Defendant CoéllingDoc. # 27 at 3.)
Accordingly, this Recommendation remains riperéariew,
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Recommendation, DefendaBurlington Coat Factory provideddeclarationthat
its corporate records demonstrate thaguer employedn individual named “Lewis
Collins.” Plaintiff failed to counter thateclaration witradmissible evidence. Thus,
the undisputed factdemonstra that Plaintiff cannot maintain a cause ofiact
against Defendant Collins and dismisgal lack of subjecmatter jurisdictionis
appropriate Becausethis dismissal is based upon a jurisdictional inquityis
without prejudice SeeWivell v. Wells Fargo Bank, N.A773 F.3d 88,7900 (8th
Cir. 2014) (modifying the district court’s decision to dismiss the claims against a
fraudulently joined defendant with prejudice to a dismissal without prejudice);
Hogan v. Raymond Corp536 F App'x 207,211 (3d Cir.2013) (observing that
fraudulent joinder is a jurisdictional inquiry and not a merits inquifipert v.
Smith’s Food & Drugs Citrs., Inc356 F.3d 12421249 (10th Cir. 2004)sfating
“[b]Jecause the district court’s dismissal of these céaiook place in a context of a
fraudulent joinder analysis, a jurisdictennquiry, we conclude that the district
court should not have dismissed the claims with prejudice”).

Accordingly, it is ORDERED as follows:

1. Plaintiff’'s objectons (Doc. # 24 are sustained to the extent that the

dismissal will be without prejudice.

2. The Recommendation (Doc. #)2%8 ADOPTEDas modified.



3. Plaintiff's claims against Defendant Lewis Collireme DISMISSED
without prejudice for lack of subjechatter jurisdiction.

4.  The Clerk of theCourt is DIRECTED to terminatieewis Collins as a
party to this action.

5. This case is REFERRED back to the Magistrate Judge fdnefurt
proceedings oRlaintiff's remaining claims.

DONE this8" day of August 2018

/s/ W. Keith Watkins
CHIEF UNITED STATES DISTRICT JUDGE




