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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

FLETCHER JAMES ELLIS, JR., #255773, )

Plaintiff, g
V. ; Case No.: 2:18v-65-WC
WARDEN HENLINE, et al., ;

Defendants. : )

MEMORANDUM OPINION AND ORDER

I INTRODUCTION!?

This 42 U.S.C. § 1983 action is pending before the coua complaint ited by
Fletcher James Ellis, Jr., an inmatnfinedin theElmoreCounty Jail at the timeelevant
to the complaint. In this casEllis challenges the congitionality of medical treatment
providedto him and other conditions of confinement at the fraiin October 23, 2017
until submission of the complaint on January 28, 2018. Doc. 1 at 2.

The defendastfiled special repogtand supporting evidentiary materials addressing
the claims presented by Ellign these filings, the defendandety they acted in violation
of Ellis’ constitutional rights anturtherargue that this case is due to be dismissed because
prior to filing this cae Ellisfailed to properly exhaust an administrative remedy available

to him at theElmore County Jailaddressinghe clains presented in the aaplaint. Doc.

IAll documents and attendant page numbers referenced herein are those dsgitiiectourt in the
docketing process.
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15 at 6 Doc. 20 at 10-13. The defendants base the exhaustion defense on Ellis’ failure to
file grievance appeals regarding his law library request and challenge to the cleanliness of
the showers and his failure to file grievanoegardingeachof theotherclaims presented
in the complaint.Doc. 201 at 5.

Upon receipt of the defendants’ special reports, the court issued an order providing
Ellis an opportunity to file a response t@#e reportsDoc. 21. This order dected Ellis
to address “the defendants’ arguments that: 1. His claims are due to be dismissed because
he failed to exhaust higvailableadministrative remedies [prior to filing this case]
required by 42 U.S.C. § 1997e(a) of the Prison Litigation Reforn('RERA’) . . .; and
2. He is entitled to no relief on the clasmresentetierein ase failed toestablistthat the
challenged actiongiolated his constitutional rights.Doc. 21at 1-2 (footnote omitted)
The orderalso advised Ellighat his response should be supported by affidavits or
statements made under penalty of perjury/@ndther appropriatevidentiary materials.

Doc. 21 4 3-4. Theorder further cautionefllis that unless “sufficient legal causis

shown “within fifteen (15) dayfom the dateof this order why such action should not be

undertaken, . . the court may at any time [after expiration of the time for his filing a

response] and without further notice to the partidstreat the special repsrand any

supporting evidentiary materials as a motion to dismiss or motion for summary judgment,

whichever is proper, and (2) after considering any response as allowed by this order, rule



on the motion in accordance wittie law.” Doc. 21at 4 (footnote omitted)emphasis in
the original). Ellis filed an unsworn response on April 27, 2020. Dog. 22.

Pursuant to theforementioned ordethe court deems it appropriate to treat the
reportsfiled by the defendastais motiosto dismiss with respect to the exhaustion defense.
Thus, this case is now pending on the deferglamitionsto dismiss.Bryant v. Rich, 530
F.3d 1368, 137475 (11th Cir. 2008) (internal quotations omitted) (“[A]Jn exhaustion
defense .. is not ordinarily the proper subject for a summary judgment [motion]; instead,
it should be raised in a motion to dismiss, or be treated as such if raised in a motion for
summary judgment.”)Triasv. Florida Dept. of Corrections, 587 F. App’x 531, 5341(1th
Cir. 2014) (holding that the district court properly construed the defendant’s “motion for
summary judgment as a motion to dismiss for failure to exhaust administrative
remedies].]").

. STANDARD OF REVIEW

In addressing the requirements of 42 U.S.C. 8 1997e with respect to exhaustion,
the Eleventh Circuit has

recognized that “[tlhe plain language of th[is] statute makes exhaustion a

precondition to filing an action in federal courHigginbottom v. Carter,

223 F.3d 1259, 1261 (11th Cir. 2000) (per curiam) (quoEngeman v.
Francis, 196 F.3d 641, 6434 (6th Cir. 1999)). This means that “until such

2This court declines to consid&tlis’ response to the special report in opposing the exhaustion defense
because it is not a swortagement or signed with an averment that it was made under penaltyury perj
See 28 U.S.C. § 1746see also Holloman v. Jacksonville Housing Auth., 2007 WL 245555, *2 (11th Cir.
Jan. 20, 2007) (noting that “unsworn statements, even franse parties,should not be considered in
determining the propriety ¢& dispositive motior); Gordon v. Watson, 622 F.2d 120, 123 (5th Cir. 1980)
(holding that “the court may not consider [the pro se inmate plaintiffwomsstatement] in determining
the propriety ofdismissal]). The court therefore finds that the plaintiff's unsworn response canmwet ser
to defeat the defendants’ properly supported motion to dismiss for a laxikanfstion
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administrative remedies as are available are exhausgedtisoner is
precluded from filing suit in federal coui$ee id. (affirming dismissal of
prisoner’s civil rights suit for failure to satisfy the mandatory exhaustion
requirements of the PLRAHarris v. Garner, 190 F.3d 1279, 1286 (11th
Cir. 1999) (“reaffirm[ing] that section 1997e(a) imposes a mandatory
requirement on prisoners seeking judicial relief to exhaust their
administrative remedies” befori@ing suit in federal court)modified on

other grounds, 216 F.3d 970 (11th Cir. 2000) (en band)jler v. Tanner,

196 F.3d 1190, 1193 (11th Cir. 1999) (holding that under the PLRA’s
amendment$o 8§ 1997e(a), “[a]n inmate incarcerated in a state prjson
county jail]. . . must first comply with the grievance procedures established
by the state department of corrections [or county jail] before filing a federal
lawsuit under section 1983.")arper v. Jenkin, 179 F.3d 1311, 1312 (11th
Cir. 1999) (per curiam) (affirming dismissal of prisoner’s civil suit for failure
to satisfy the mandatory exhaustion requirements of § 1997A(ejdnder

v. Hawk, 159 F.3d 1321, 1328 (11th Cir. 1998) (affirming dismissal of
prisoner’'s Bivens action under 8 1997e(a) for failure to exhaust
administrative remedies prior to filing suit in federal court).

Leal v. Georgia Dept. of Corrections, 254 F.3d 1276, 1279 (11th Cir. 2001) (emphasis in
original). The Eleventh Circuit further determined that “the question of exhaustion under
the PLRA [is] a ‘threshold matter’ that [federal courts must] address before considering the
merits of the caseChandler v. Crosby, 379 F.3d 1278, 1286 (11th Cir. 2004). Because
exhauston is mandated by the statute, [a federal court has] no discretion to waive this
requirement. Alexander v. Hawk, 159 F.3d 1321, 13226 (11th Cir. 1998).” Myles v.
Miami-Dade County Correctional and Rehabilitation Dept., 476 F. App’'x 364, 366 (11th
Cir. 2012). This court must therefore “resolve this issue filgt.”

When deciding whether a prisoner has exhausted his remedies, the court

should first consider the plaintiff's and the defendants’ versions of the facts,

and if they conflict, take the plaintiff’'s version of the facts as tfiiein that

light, the defendafd] [are] entitled tohave the complaint dismissed for

failure to exhaust administrative remedies, it must be dismisSeaner v.

Burnside, 541 F.3d 1077, 1082 (11th CR2008) (citng Bryant, 530 F.3d at

1373-74). If the complaint is not subject to dismissal at this step, then the
4



court should makéspecific findings in order to resolve the disputed factual
issues related to exhaustiorid. (citing Bryant, 530 F.3d at 13734, 1376).

Myles, 476 F. App’x at 366. Consequently, a district court “may resolve disputed factual
issues where necessary to the disposition of a motion to dismiss for failure to exhaust
[without a hearing]. See [Turner, 541 F.3d at 1082]. The judgeoperly may consider

facts outside of the pleadings to resolve a factual dispute as to exhaustion where doing so
does not decide the merits, and the parties have a sufficient opportunity to develop the
record. Bryant, 530 F.3d at 1376.7Trias, 587 F. App’x at 535. Based on the foregoing,

the Eleventh Circuit specifically rejected the argument that “disputed facts as to exhaustion
should be decided by a jufgr judge as a trier of fact].1d.

Upon review of theeomplaint,the defendast speciarepors and the evidentiary
materials filed in support thereof, the court concludes that the defehdamiionsto
dismiss are due to be granted.

I[Il. DISCUSSION

Ellis challengesconditions to which he was subjected during a prior term of
incarceration at thElImore County Jailln their responseshe defendasiadamantly dey
they acted in violation dtllis’ constitutional rightsand alsassert that this case is subject
to dismissal becauddlis failed toproperlyexhaust the administrative remedy provided at
the Elmore County Jaiprior to filing the instant complaint in compliance with the
directives of the Prison Litigation Reform Act (“PLRA”), 42 U.S.C. § 1997e(a).

The PLRA compels proper exhaustion of available administrative remedies before

a prisoner can seek relief in federal court on a 8 1983 complaint. Specifically, 42 U.S.C.
5



§ 1997e(a) states that “[n]o action shall be brought repect to prison conditions under
section 1983 of this title, or any other Federal law, by a prisoner confined in any jail, prison,
or other correctional facility until such administrative remedies as are available are

” 113

exhausted.” “Congress has provided in 8 1997(e)(a) that an inmate must exhaust
irrespective of the forms of relief sought and offered through administrative remedies.”
Booth v. Churner, 532 U.S. 731, 741 n.6 (2001). “[T]he PLRA’s exhaustion requirement
applies to all inmate suits about prison life, whether they involve general circumstances or
particular episodes, and whether they allege excessive force or some other \Waytey.”
v. Nussle, 534 U.S. 516, 532 (2002). “The PLRA strengthened [the exhaustion] provision
[applicable to inmate complaints] in several ways. Exhaustion is no longer left to the
discretion of the district court, but is mandatory. Prisoners must now exhaust all ‘available’
remedies, not just those that meet federal standards. Indeed, as [the Supreme Court] held
in Booth, a prisoner must now exhaust administrative remedies even where the relief
sought—monetary damagescannot be granted by the administrative remedies.”
Woodford v. Ngo, 548 U.S. 81, 85 (2006) (internal citation omitted).

Exhaustion of all available administrative remedies is a precondition to litigation
and a federal court cannot waive the exhaustion requirerfBeaith, 532 U.S. at 741;
Alexander v. Hawk, 159 F.3d 1321, 1325 (11th Cir. 1998). “[M]andatory exhaustion
statutes like the PLRA establish mandatory exhaustion regimes, foreclosing judicial

discretion.” Rossv. Blake, 136 S.Ct. 1850, 1857 (2016). However, “[a] prisoner need not

exhaust remedies if they are not ‘available.ld. at 1855. Generally, a remedy is
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“availade” when it has “sufficient power or force to achieve an end,’ [or is] ‘capable of
use for the accomplishment of a purpose[Btoth, 532 U.S. at 737. Moreover, “the
PLRA exhaustion requirement requires proper exhaustidcodford, 548 U.S. at 93.
“Proper exhaustion demands compliance with an agency’s deadlines and other critical
procedural rules [as a precondition to filing suit in federal court] because no adjudicative
system can function effectively without imposing some orderly structure on the courts of
its proceedings. . .. Construing 8 1997e(a) to require proper exhaustion . . . fits with the
general scheme of the PLRA, whereas [a contrary] interpretation [allowing an inmate to
bring suit in federal court once administrative remedies are no longer available] would turn
that provision into a largely useless appendage.” 548 U.S-81903. The Supreme
Court reasoned that because proper exhaustion of administrative remedies is hecessary an
inmate cannot “satisfy the Prison Litigation Reform Act’'s exhaustion requirement . . . by
filing an untimely or otherwise procedurally defective administrative grievance or
appeal[,]” or by effectively bypassing the administrative process simply by waiting until
the grievance procedure is no longer availableim. 548 U.S. at 884;Bryant, 530 F3d

at 1378 (holding that to exhaust administrative remedies in accordance with the PLRA,
prisoners must “properly take each step within the administrative procesbiriypn v.
Meadows, 418 F.3d 1152, 1157 (11th Cir. 2005) (holding thatnmate who files an
untimely grievance or simply spurns the administrative process until it is no longer
available fails to satisfy the exhaustion requirement of the PLRigyinbottom, 223 F.3d

at 1261 (holding thaninmate’sbelief that administrative procedures are futile or needless
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does not excuse the exhaustion requirement). “The only facts pertinent to determining
whether a prisoner has satisfied the PLRA’s exhaustion requirement are those that existed
when he filed higriginal complaint.”Smithv. Terry, 491 F. App’x 81, 83 (11th Cir. 2012).

It is undisputed that thElmore County Jaiprovides an administrative remedy for
inmate complaints in the form of an inmate grievance mdeoc. 20-11at 36-39. In
addition, the evidentiary materials properly before the cdemonstrate thékllis had
access to the grievance procedure at all times while confined Hinttoge County Jail—

l.e., the procedure was available to him throughout his incarceration in theT [l
grievance procedure allows an inmate to submit grievances to jail personnel with respect
to matters occurring during their incarceration at the jail. ROellat 36 (“[A]ll inmates

have the individual ability to bring complaints, concerns, and other issues to the attention
of the jail staff.”). The relevant portion of the grievance procedure provides as follows:

[With the exception of a grievance of an emergency nature, i.e., a grievance
warranting immediate attention to prevent a breach of institutional security
or serious harm to inmates or staff], grievances are to be made in writing. An
inmate with a grievanceay request a grievance form . . . from any member
of the jail staff. The staff member shall provide [a] copy of the grievance
form to the inmate and take it back from the inmate after a reasonable amount
of time has elapsed for the inmate to complete the form. Grievances may be
filed on a request form. All grievances must be filed within fourteen days]
of the incident complained of.

Where a grievance is of an emergency nature, it may be made orally to any
staff member. A grievance is an “emergency” when the subject of the
grievance, if left uraddressed, has a strong likelihood of resulting in a breach
of security, serious physical harm to any person; and/or serious harm to the
health of any person. The determination of whether an inmate’s complaint is
an emergency is left to the discretion of the staff member responding to the
grievance. As with a written grievance, the staff member receiving an[]

emergency oral grievance will attempt to address the problem at his or her
8



level. If the staff memberannot address the oral grievance, he or she shall
elevate the grievance to the next person in the chain of command until it
reaches a staff member with the appropriate authority to address the
grievance. Once the grievance is addressed, the staff member making the
final decision shall document in the inmate’s [jail] file the following
information: (a) date and time the grievance was made; (b) description of the
grievance; (c) action taken if any by the staff member; (d) date and time the
iInmate was informed of the action taken, if anythe staff member
addressing the grievance will sign this document.

When more than one inmate has the same grievance . . ., each inmate is to
submit his or her own grievance. Group grievances are unacceptable.

If an inmate is unsatisfied with the response to his written or oral grievance,
he or she may appeal the decision as follows:

a. Grievanceresponded to by any member of thejail staff other

than the jail administrator. The inmate must, within 24 hours,
submit a written appeal to the jail administrator on a separate
grievance form. The appeal must state the nature of the grievance,
the action taken, if any, by the jail staff, and the action the inmate
wishes the jail administrator to take. Upon receipt offgeal, the

jail administrator shall determine whether the appeal has merit and
take the action, if any, which is appropriate. Regardless of the
decision, the jail administrator shall inform the inmate of the
decision. The jail administrator shall document in the inmate's jail
file the appeal decision along with the date and time the inmate was
notified. The jail administrator will sign this document. If the
inmate is dissatisfied with the outcome of the appeal, he or she may,
within 24 hours, appeal thagecision in writing to the Chief Deputy

as set forth [herein].

b. Grievanceresponded to by thejail administrator or appeal of
an appeal to thejail administrator. The inmate must, within 24
hours of the jail administrator’s decision, submit a wrigippeal to
the Chief Deputy on a separate grievance form. The appeal must
state the nature of the grievance, the action taken, if any, by the jail
staff and/or jail administrator, and the action the inmate wishes the
Chief Deputy to take. Upon receiptah appeal, the Chief Deputy
shall determine whether the appeal has merit and take the action, if
any, which is appropriate. Regardless of the decision, the Chief
Deputy shall inform the inmate of the decision either personally, in
9



writing, or through a member of the jail staff delegated to inform the
inmate of the Chief Deputy’s decision. A document shall be placed
in the inmate’s jalil file reflecting the appeal decision and the date
and time the inmate was notified. The Chief Deputy will sign this
document. If the inmate is dissatisfied with the outcome of the
appeal, he or she may, within 24 hours, appeal the decision in writing
to the Sheriff as set forth in the next paragraph.

c. Appeal tothe Sheriff. The final appeal of a grievance is [to] the
Sheriff. The inmate must within 24 hours of a decision by the Chief
Deputy, submit a written appeal to the Sheriff on a separate
grievance form. The appeal must state the nature of the grievance,
the action taken, if any, by the jail staff, Jail Administrator, and/or
Chief Deputy and the action the inmate wishes the Sheriff to take.
Upon receipt of an appeal, the Sheriff shall determine whether the
appeal has merit and take the action, if any, which is appropriate.
Regardless of the decision, the Sheriff shall inform the inmate of the
decision either personally, in writing, or through a member of the
jail staff delegated to inform the inmate of the Sheriff's decision. A
document shall be placed in the inmate’s jail file reflecting the
appeal decision antie date and time the inmate was notified. The
Sheriff or his designated representative will sign this document.

d. Delegation of Appeal Authority. The Sheriff, at his discretion,
may designate any member of the Sheriff’'s Department that has not
alrealy made a decision regarding the inmate’s grievance to act in
lieu of the persons [previously] designated in [this section].

Doc. No. 20-11at 36-39.

The record before the coutemonstrates thdllis hadan administrative remedy

available to hinwhile confinedn theEImoreCounty Jail. Thevidentiary materials filed

by the defendast including relevant grievance documerigither establish thakEllis

failed to properly exhaust this remedy prior to filing this federal civil action. Specifically,

despite the availability of a grievance procedure and his access thdlietdid notappeal

the few grievances he filed and failed to file grievances regarding the majority of his claims
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for relief in accordance with the jail's grievance procedélés’ unsworn response cannot
serve to dispute his failure to exhaust the grievance process available to hinait the

is likewise clear that the administrative remedy is no longer availalisas hefailed

to file grievancs or appeals within the time required by the grievance prodess. 20-

11 at 36—3({inmate mussubmt his grievance within 14 dayd the incident at issuand

must appeal within 24 hours of receiving a response to a grievavioegover, Ellisis no
longer incarcerated in the Elmore County Jail. Dismissal with prejudice is therefore
appropriate.Bryant, 530 F.3d at 1375 n.Jphnson, 418 F.3d at 115MNarsh v. Jones, 53

F.3d 707, 710 (5th Cir. 1995) (“Without the prospect of a dismissal with prejudice, a
prisoner could evade the exhaustion requirement by filing no administrative grievance or
by intentionally filing an untimely one, thereby foreclosing administrative remedies and
gaining access to a federal forum without exhausting administrative remedses:})y.

Kerik, 366 F.3d 85, 88 (2nd Cir. 2004) (footnotes omitted) (holding that inmate’s “federal
lawsuits [were] properly dismissed with prejudice” where previously available
administrative remedies had become unavailable).

V. CONCLUSION

For the above stated reasons, it is ORDERED that:

1. The defendants’ motions to dismiss are GRANTED to the extent the defendants
seek dismissal of this case due to the plaintiff's failure to properly exhaust an
administrative remedy available to him during his previous confinement at the Elmore
County Jail prior to initiating this civil action.
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2. This case is DISMISSED with prejudice in accordance with the provisions of 42

U.S.C. § 1997e(a) for the plaintiff's failure to properly exhaust an administrative remedy

on his claims for relief within the time required by the grievance procedure available to

him at the Elmore County Jail.

3. Other than the filing fee assessed in this case, no further costs be taxed herein.

A separate Final Judgment will be entered.

DONE this 5th day of May, 2020.

/s/ Wallace Capel, Jr.
WALLACE CAPEL, JR.

CHIEF UNITED STATES MAGISTRATE JUDGE
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