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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF ALABAMA
EASTERN DIVISION
KIMBERLY LYNN PARKER,
Plaintiff,

V. Civil Action No.: 3:15¢cv269-WC

N N N N N N

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM OPINION

l. INTRODUCTION

Kimberly Lynn Parker (“Plaintiff”) filedan application for supplemental security
income under Title XVI of the Sociak8urity Act (“the Act”), 42 U.S.C. § 138%&f seq,.
on August 3, 2012. Her apphtion was denied at theitial administrative level.
Plaintiff then requested and received arrmgg before an Administrative Law Judge
(“ALJ"). Following the hearing, the ALJ ised a decision finding that Plaintiff had not
been under a disability since dust 3, 2012, the date she filbdr application. Plaintiff
appealed to the Appeals Cailn which rejected his request for review of the ALJ's
decision. The ALJ's decision conseqtignbecame the final decision of the

Commissioner of Social Security (“Commissioner’See Chester v. BoweR92 F.2d

! Pursuant to the Social Security Indepemgeand Program Improvements Act of 1994, Pub. L. No.

103-296, 108 Stat. 1464, the functions of the SegrathiHealth and Human Services with respect to
Social Security matters were transfertedhe Commissioner of Social Security.
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129, 131 (11th Cir. 1986). The case is nofoteethe court for review under 42 U.S.C. §
405(g). Pursuant to 28 U.S.€636(c), both parties haversented to the conduct of all
proceedings and entry of a flnadgment by the undersigddJnited States Magistrate
Judge. Pl.’s Consent to Jsdtiction (Doc. 9); Def.’s Consemd Jurisdiction (Doc. 10).
Based on the court's review of the recaadd the briefs of the parties, the court
AFFIRMS the decision of the Commissioner.
.  STANDARD OF REVIEW

Under 42 U.S.C. 8§ 423(d)(®), a person is entitled to benefits when the person is
unable to

engage in any substantial gainful activity by reason of any medically

determinable physical or mental pairment which can be expected to

result in death or which has lasted can be expected to last for a

continuous period of ridess than 12 months.
42 U.S.C. § 423(d)(1)(A).

To make this determination, the Conssioner employs a five-step, sequential
evaluation processSee20 C.F.R. §§ 404.7%), 416.920 (2011).

(1) Is the person presently unemployed?

(2) Is the person’s impairment severe?

(3) Does the person’s impairment meetqual one of the specific

impairments set forth in 20 C.F.R. Pt44®ubpt. P, Appl [the Listing of

Impairments]?

(4) Is the person unable to perfohis or her former occupation?
(5) Is the person unable to perfoamy other work within the economy?

2 A “physical or mental impairment” is one resulting from anatomical, physiological, or psychological

abnormalities that are demonstrable by medicalyceptable clinical and laboratory diagnostic
techniques.



An affirmative answer tany of the above questioteads either to the next

guestion, or, on steps three and fiveatinding of disability. A negative

answer to any question, other than die@e, leads to a determination of

“not disabled.”

McDaniel v. Bowen800 F.2d 1026, 103@ 1th Cir. 1986.

The burden of proof rests cm claimant through Step FourSee Phillips v.
Barnhart 357 F.3d 1232, 12373 11th Cir. 2004). Alaimant establishes@ima facie
case of qualifying disabilitpnce they have carried the Han of proof from Step One
through Step Four. At Step Five, the burdifts to the Commigsner, who must then
show there are a significant number obg in the national economy the claimant can
perform. Id.

To perform the fourth and fifth stepthe ALJ must determine the claimant’s
Residual Functional Capacity (“RFC”)d. at 1238-39. The RFC ghat the claimant is
still able to do despite the claimant's impaénts and is based on all relevant medical
and other evidencdd. It may contain both exertiohand nonexertional limitationsld.
at 1242-43. At the fifth step, the ALJ coreid the claimant's RFC, age, education, and

work experience to determiné there are jobs availablin the national economy the

claimant can perform.Id. at 1239. To do this, thALJ can either use the Medical

3 McDaniel is a supplemental security income (SSl)ecasThe same sequence applies to disability

insurance benefits. Supplemental security incoases arising under Title XVI of the Social Security
Act are appropriately cited as authority in Title 1l cases, and vice v&msa, e.gWare v. Schweike651
F.2d 408, 412 (5th Cir. 1981$mith v. Comm’r of Soc. Sed86 F. App’x 874, 876 n.* (11th Cir. 2012)
(“The definition of disability and the test used tdedenine whether a person has a disability is the same
for claims seeking disability insurance bgtseor supplemental security income.”).



Vocational Guidelinés(“grids”) or call a vocational expert (“VE”)Id. at 1239-40.

The grids allow the All to consider factors such as age, confinement to sedentary
or light work, inability to speak English, educationdkficiencies, and lack of job
experience. Each factor candependently limit the number @bs realistically available
to an individual. Phillips, 357 F.3d at 1240. Combinais of these factors yield a
statutorily-required finding of “Disabled” or “Not Disabledld.

The court’s review of the Commissionedscision is a limited one. This court
must find the Commissioner's decision corsthe if it is supported by substantial
evidence. 42 U.S.C. § 405(¢raham v. Apfel129 F.3d 1420, 142@11th Cir. 1997).
“Substantial evidence isore than a scintillahut less than a preponderance. It is such
relevant evidence as a reasonable persomldvaccept as adequate to support a
conclusion.” Richardson v. Perales#02 U.S. 389401 (1971);see also Crawford v.
Comm’r of Soc. Sec363 F.3d 1155, 115811th Cir. 2004) (“Een if the evidence
preponderates against the Corssioner’s findings, [a reviewingpurt] must affirm if the
decision reached is supporteg substantial evidence.”A reviewing court may not look
only to those parts of the recbowhich support the decision tife ALJ, but instead must
view the record in its engty and take account of eeidce which detracts from the

evidence relied on by the ALHillsman v. Bowen804 F.2d 1179 (11th Cir. 1986).

[The court must] . . . sctmize the record in itentirety to determine the
reasonableness of the [Commissioner’s] . . . factual findings. ... No
similar presumption of validity attaeb to the [Commissioner’s] . . . legal

conclusions, including determination thfe proper standards to be applied

* See20 C.F.R. pt. 404 subpt. P, app. 2.



in evaluating claims.

Walker v. Bowen826 F.2d 996, 999 (11th Cir. 1987).
[ll.  ADMINISTRATIVE PROCEEDINGS

Plaintiff was forty-five years old onehdate of the administrative hearing before
the ALJ, and had completed somdlege coursework. Tr. 299, 280.Following the
administrative hearing, and employing the fstep process, the ALJ found at Step One
that Plaintiff “has not engaged in substangainful activity since August 3, 2012, the
application date[.]” Tr. 14. At Step Twthe ALJ found that Platiff suffers from the
severe impairments of “obesity and degetieeachanges of the cervical spine.” Tr.%14.
At Step Three, the ALJ found that Plaintiffoes not have an impairment or combination
of impairments that meets or medicallguals the severity of one of the listed
impairments[.]” Tr. 15. Next, the ALJ fourtat Plaintiff has the RFC to perform light
work with additional exertionand non-exertional limitationsTr. 16. Having consulted
with a VE at the hearing, th&LJ concluded at Step Four that Plaintiff is “capable of
performing past relevant work as a prolue assembler and companion/sitter. This

work does not require the performance wbrk-related activities precluded by the

®  Plaintiff's attorney appears to have erredtating at the administrativhearing that Plaintiff

has only a fifth grade educationSeeTr. 29. Both in the consultative examination by Dr.
Hayden, and in the Intake Report completed bycRslogical Services at Auburn University,
Plaintiff reported that she had completed highost and taken some college courses. Tr. 299,
280.
®  The ALJ also found that Plaintiff's “meddilly determinable impairments of obsessive
compulsive disorder (“OCD”) and dysthymiegpnsidered singly and in combination, do not
cause more than minimal limitation in the claimant’'s ability to perform basic mental work
activities and are themafe nonsevere.” Tr. 14.
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claimant’s residual functional capacity[.]” T20. Accordingly, the ALJ determined that
Plaintiff “has not been undea disability . . . since Augt 3, 2012, the date the
application was filed[.]” Tr. 21.
IV. PLAINTIFF'S CLAIM

Plaintiff presents one issue for theuct to consider in its review of the
Commissioner’s decision, arguing that then@aissioner’s decision should be reversed
because the ALJ failed “to fulfill her duty tollydevelop the recorfdy not obtaining an
opinion from a qualified psychiatrist or p$ytogist as required by 42 USC § 421(h).”
Pl.’s Br. (Doc. 12) at 3. In support, ditiff argues that thé\LJ's reliance on the
evaluation and opinion of Dr. Exk in finding that Plaiiff's mental impairments are
not severe was misplaced because “Drto@lss evaluation dae not satisfy the
requirement of 42 USC 8§ 421(h).id. at 4. Hence, because the ALJ did not order a
consultative mental examination, and beeatl® ALJ erred inféording Dr. Estock’s
opinion “great weight,” Plaintiff argues thdbe “ALJ's finding that the Claimant’s
mental impairment of obsessive compussidisorder (OCD) and Dysthymia are not
severe impairments is not supgsat by substantial evidenceld. at 5-6.
V. DISCUSSION

While “the ALJ has a basic duty to devela full and fair record,” the claimant
always “bears the burden of proving that isedisabled, and, consequently, he is
responsible for producing evidenae support of his claim.” Ellison v. Barnhart 355

F.3d 1272, 1276 (11th Cir. 2003) (citatioomitted). Plaintiff argues that, given her



diagnosis of OCD and other mental impaimseand supporting evidence in the record,
the ALJ was obligated under 42 U.S.C.481(h) to order a consultative mental
examination. The statute states, in rehvpart, that, “in any case where there is
evidence which indicates theistence of a mental impairmg” the ALJ may determine
that the claimant is not disabled only ietih\LJ “has made evergeasonable effort to
ensure that a qualified psychiatrist or gsylogist has completed the medical portion of
the case review and any applicable rediduactional capacity assessment.” The
Eleventh Circuit has interpted this provision to &quire[] an ALJ to order a
psychological consultation where theresigdence of a mental impairment3need v.
Barnhart 214 F. App’x 883, 88 (11th Cir. 2006) (citingicCall v. Bowen 846 F.2d
1317, 1320 (11th Cir. 1986%). Nevertheless, the Eleven@ircuit has also held that,
although the *“administrative law judgkas a duty to develop the record where
appropriate,” the ALJ “is not required to orde consultative examination as long as the
record contains sufficient evedce for the administrative law judge to make an informed

decision.” Ingram v. Comm’r of Soc. Sec. Admi#o6 F.3d 1253, 126@.1th Cir. 2007).

" Sneeditself casts doubt on the centness of the Circuit's ierpretation of § 421(h) in

McCall. Specifically, Sneedrefers to a Third Circuit case which held that “the normal
requirement to order a psychiatric consult parguo 8 421(h) does not apply to cases falling
under the limited exception found in § 421(d)cases heard by an ALJ.” 214 F. App’x at 886
(citing Plummer v. Apfell86 F.3d 422, 423 (3d Cir. 1999hlence, it is arguable th&tcCall's
construction of § 421(h) requiring that the Abtler a consultative examination does not apply
in cases, like this one, which are heard by the ARde also Russell v. Astru&l2 F. Supp.2d
1355, 1371-72 (N.D. Ga. 2010) (distinguishiMgCall and noting subsequeBlteventh Circuit
authority appearing to question that decisiath)at 1371 n.15 (explaining why proper statutory
construction of § 421(h) exclusdts operation from casesdrd by an ALJ pursuant to §
421(d)).



Thus, for example, inngram the appellate court deterreth the ALJ did not err in
failing to further develop the record reganglithe claimant’'s mental capacity by ordering
a consultative mental examination becaube record beforethe ALJ—including
evidence that the claimant®depression was alleviately medication” and other
evidence of the claimant’sitelligence—was sufficient fothe ALJ to determine the
extent of the claimant’'s mental impairmenid.

The record before the AL this case was sufficiemd permit the ALJ to assess
the severity of Plaintiffs OCD and dystmia without the ned for ordering a
consultative examination by a qualified psychsitor psychologist. In particular, the
Treatment Termination Summary from the H®syjlogical Services Center at Auburn
University indicates that Plaintiff attendedtfeeight treatment sessions over two years;
that Plaintiff responded well to treatment feer OCD and depressiotiiat Plaintiff was
able to manage her symptoms; that PIHiatOCD “checking” behaviors became limited
and “no longer time consuming” duringgeatment; and that Plaintiff's “anxiety
concerning the OCD was greatly reduced.” Tr. 272. Indeed, during the course of
treatment, “it became obvious that [Plaintif§| very ambivalent about her obsessive-
compulsive behaviors, and she does not seeenly distressed by the role they play in
her life.” Tr. 275. In general, when Ri&if committed herself to attending treatment
sessions and actively participadiin prescribed therapies, she “made significant strides”
with improving her overall meat health and, by the end w&atment, had “significantly

decreased her OCD symptoms and her dejmmessiTr. 272-73. At the time Plaintiff's



treatment at Auburn terminateshe had a Global AssessmengEahctioning score of 65.
Tr. 273% Plaintiff's successful #atment for OCD, depressioand other mental health
related impairments at Auburn Wersity is the only treatment Plaintiff sought for those
conditions indicated in the cerd before the ALJ.

Dr. Estock, a psychiatrist and state agency medical consultant, reviewed Plaintiff's
medical records and completed a Psychi®ewiew Technique. Dr. Estock opined that
Plaintiff has only mild resiction of daily activities, md difficulties in maintaining
social functioning, mild difficulties in mainii@ng concentration, persistence, or pace,
and has experienced no epieedof decompensation. Té2. Dr. Estock based this
opinion on the Auburn Univseity records discussed aboaed on Plaintiff's account of
her activities of daily living, which indicated Dr. Estock that Plaintiff “has no problems
with memory, concentration, understandindloieing instructionsor getting along with
othersl[,]” and that she “haso problems with her ability tbandle stress or changes in
routine.” Tr. 62.

The ALJ found Dr. Estock opinion persuasive:

My findings are in substantial agreementh those of Dr. Estock who also

determined that the claimant was natattiled. Althougir. Estock did not
examine the claimant, herovided specific reasons for his opinions

8 “The Global Assessment of Functioning, or G3¢ale, is a numeric seathat mental health

physicians and doctors use to rate the occopali psychological, and social functioning of
adults.” McCloud v. Barnhart166 F. App’'x 410, 413 n.2 (11th Cir. 2006) (citing American
Psychiatric Association, Diagntisand Statistical Manual dflental Disorders (“DSM”) 32 (4
ed. 2000)). Although the current DSM has discontinued use of the GAF sealRSM-V 16,

as the ALJ noted, at the time Plaintiff's GAEore was given at Auburn University, the DSM
classified a GAF score between 61 and 70 asseptative of mild symptoms, like “depressed
mood and mild insomnia” or some difficulty inal, occupational, or school functioning, “but
generally functioning pretty well[.]” Tr. 155eeDSM-1V (text rev.) 34.
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indicating that these opinions were gnoled in the evide® of record. |

have given him great weight as anrexamining source who has program

knowledge. | find that the evidence received in® riacord at the hearing

level did not provide @y new or material information that would

significantly alter findings about theatant’'s functional limitations. In

fact, | also find that the claimaritas mild limitations in the areas of

activities of daily living, social functiming, and concenttian, persistence

or pace. She also has experiennedepisodes of decompensation which

have been of extended duration.
Tr. 15. The opinion of DrEstock, as a non-examining gtagency medical consultant,
was entitled to substantial considera as relevant, expert opinionSee20 C.F.R.
404.1527(e)(2)()) & 416.92@§(2)(1)) (“State agency medical and psychological
consultants and other program physiciangchpslogists, and other medical specialists
are highly qualified physicianpsychologists, and other medispecialists who are also
experts in Social Securityshibility evaluation.”). Indulgig Plaintiff's dubious argument
that § 421(h) even applies this instance, Plaintiff ciseno authority for her proposition
that the ALJ’s reliance on Dr. &k violated that provision dhe statute. Other courts
have concluded that an ALJ’s reliance onadesagency medical consultant’s review, like
that of Dr. Estock, was sufficient to satisipy requirement imposed by the statute even
where the ALJ did not order, &faintiff urges should have beeéone in this instance, a
consultative psychological examinatiorsee, e.g., Harris v. ColvirCiv. No. 13-481-
KD-B, 2014 WL 584420, at *1(S.D. Ala. Nov. 12, 2014jcitation omitted) (“In this
case, Plaintiff is correct thahe ALJ did not order a consative mental examination.

However, the record does contain the opimdrState Agency psychologist Dr. Joanna

Koulianos, Ph.D., who reviewd@laintiff’'s medical recordand completed a Psychiatric
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Review Technique and a Mental RFC Assessmé&hus it is clear that the ALJ complied
with 42 U.S.C. 8§ 421(h) ihaving Dr. Koulianos conduct a review of the medical records
and compete a Psychiatric Rewi Techniquel.]").

Given the content of Plaintiff's treatnterecords in evidenckefore the ALJ,
Plaintiff's lack of treatment subsequent lher largely successfifeatment at Auburn
University, the strength oDr. Estock’s opinion, and & ALJ's determination that
Plaintiff was less than fullgredible in her descriptionf her symptoms, the ALJ was
amply justified in concluding that Plaintiffsental impairments were not severe. Tr.
14-15. Nor was the ALJ reged, as Plaintiff arguesto obtain a consultative
examination in order to rka that determinationSee Ingram496 F.3d 1253 at 1269.
The Commissioner’s decision finding Plaintiff ndisabled is supported by substantial
evidence in the recordhd Plaintiff’'s lone claim of errois without merit. Accordingly,
the Commissioner’s decision is due to beraféd.

V.  CONCLUSION

The court has carefully and independengtlyiewed the record and concludes that,
for the reasons given above, the decision of the Commissioner is AFFIRMED. A
separate judgment will issue.

Done this 21st day of March, 2016.

/s/\WallaceCapel,Jr.
UNITEDSTATESMAGISTRATE JUDGE
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