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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
EASTERN DIVISION
WILLIE ROBINSON,
Plaintiff,

Case No. 3:18v-156-ECM
[WO]

V.

ALEXANDER CITY, et al.

N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Willie Robinson is the former Chief of Police of Alexander City, Alabama
In March 2038, the Plaintifffiled a complaint againddefendants Alexander City, Mayor
Jim Nabors, anctity council memberBobby Tapley, John Eric Brown, Tomas J.
Spraggins, and Timothy Byron Funderbunk related to his termination as Chief of Police.

This mater is before the court ¢ime Defendants’ Motion to Dismiss, pursuant to
Fed. R. Civ. P. 12(b)(6), for failure to state a claim upon which relief can be granted. (Doc.
7.) This motion has been fully briefed and is ripe for review. For the reasons stated herein,
the Defendants’ Motion is due to be denied.

l. BACKGROUND'?

Plaintiff Willie Robinson is an African American male who began employment with

Defendant Alexander City in or around 1991. During his over twiwtyyear

employment history, he was promoted in rank to Sergeant, Lieutenant, and Deputy Chief.

This recitation of the facts lsased upon thelaintiff's complaint, which is presumed to be true
for the purposes of this motion.
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In July 2013the aty council unanimously voted to promdteePlaintiff to Chief of Police.
He received positive reviews and did neteive any performangelated discipline.

During his enureas Chief of Policethe Plaintiff triedo hire more qualified African
American emploges He also asserts that he discussed the need to hire more African
American employees in the fire and police departments with Fire Chief Kem Jbnes.
Plaintiff was the only African American employee in a department head position and there
were only a handful of African American employees working for the city.

In November 2016the city electech new Caucasian Mayor, Jim Nabors, and four
new Caucasiarcity council members Bobby Tapley, John Eric Brown, Tomas J.
Spraggins, andimothy Byron Funderbuk. The new administration planned to review
five positions, includinghePlaintiff’'s. During evaluatios, thePlaintiff was informed that
there were no issues with his performance. According to the Plaintiff, despite his positive
evaluation, the new council members and mayor began privately commuupightiut his
position in violation of the Open Meeting Act. Theém January 2017, the city council
voted thePlaintiff out of his position as Police Chief, pursuantt$ostatutory authority.
Alexander City ALA. Code§ 241 (“The city council, at the first regulaneeting, shall
elect a city clerk, chief of police . . . and other officers necessary. The duties of whom shall
be regulated by ordinance.”yhePlaintiff was terminated without being providedeason
and was replaced with@aucasian male who tiRantiff describes as less qualifieem

Jones, the Fire Chief with whorthe Plaintiffdiscussed increasingdjversity hiring was



also terminated and replatwith a Caucasian male. TRdaintiff further alleges that he
was not provided the opportunity to remain employed as a police officer after the decision
to replace him as Police Chief.

Based on these allegationghe Plaintiff brings several claims (1) race
discriminationclaims under Title VIl and42 U.S.C. § 1984 (presumably through#2
U.S.C.8 1983 against Defendant Alexander City; @)8 1983Fourteenth Amendment
Equal Protectiorclaim against Defendant Alexander Cityand (3) & 1983 Fourteenth
Amendment Equal Protectionclaims against Defendants Nabor, Tapley, Brown,
Spraggins, and Funderbunk in their individual and official capacities

Il. LEGAL STANDARD

A Rule 12(b)(6) motion to dismiss tests the sufficiency of the complaint against the

legal standard set forth in Rule 8: “a short and plain statement of the claim showing that

the pleader is entitled to reliefFed. R. Civ. P. 8(a)(2)To survive a motion to dismiss,

2The court observes thd@ 1983 contains the sole cause of action against state actors &biovis|
of § 1981.” Butts v. County of Volusi222 F.3d 891, 892 (11th Cir. 200@Qmanwa v. Catoosa County,
711 F. Appx. 959, 961(11th Cir. 2017) ThusthePlaintiff cannot directly sue under § 1980hePlaintiff
may, however, sue under § 1983 for a violation of § 1981, and the court fihdsetltmmplaint can be
fairly read to allege such a clairBeeBlackledge v. Alabama Dep't of Mental Health & Mental Retardation,
No. CIV.A. 2:06CV321ID, 2007 WL 3124452, at *7, n. (M.D. Ala. Oct. 25, 2007freading complaint
as allegingg 1981 violation as§ 1983claim for violation of § 198); Fed. R. Civ. P8(e) (“Pleadings must
be construed so as to do justice”)

3 The title ofCountOne makes clear that the claim is only agddefendant Alexander Citgount
Three, similarly clarifies that the claim is against Defendants Nabor, Tapley, Browmag&ps, and
Funderbunk. The title tGountTwo doesot nameavhich defendant odefendantsre liable for that claim
Throughout thasection, howeverthe Plaintiff only refers to “Defendant,” whicthe Plaintiff states in
paragraph 3, refeonly to Alexander City. Moreove€ountThreeis also &8 1983claimfor violations of
Equal Protection, which would make Codiwo redundant as to the individuakefendants. Accordingly,
the court deducebatCountTwo is intended to only proceed against Defendant Alexander City.
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a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.’Ashcroft v. Igbal556 U. S. 662, 678 (2009) (quoting

Bell Atl. Corp. v. Twomb|yb50 U. S. 544, 570 (2007))Determining whether a complaint
states a plausible claim for relief [is]. a contextspecific task that requires the reviewing
court to draw on its judicial experience and common seigeat 679.

The plausibility standard requires “more than a sheer possibility that a defendant
has acted unlawfully.”Igbal, 556 U. S. at 678 Conclusory allegations that are merely
“conceivable” and fail to rise “above the speculative level” are insufficient to meet the
plausibility standard.Twombly 550 U. Sat 555, 570.This pleading standard “does not
require ‘detailed factual allegations,” but it demands more than an unadorned, the
defendant-unlawfully-harmenhe accusation.” Igbal, 556 U.S.at 678. Indeed, “[a]
pleading that offers ‘labels and conclusions’ or ‘a formulaic recitation of the elements of a
cause of action will not do.”1d.

1. DISCUSSION
A. The Plaintiff's complaint meets theTwombly I gbal pleading standard.

The Defendants argue that the “Plaintiff’'s complaint is simply devoid of any factual
allegations which demonstrate Plaintiff is entitled to the relief he Sedkmc. 8, at 4)
Accordingly, theDefendant argues thttePlaintiff has not includé enougtfacts to “rase
a right to relief above a speculative lev@d. at 5) (citing Twombly 550 U.S. at 555),

entitling theDefendants to dismissal for failure to state a claifine Defendants more



specifically argue thathe Plaintiff failed toallege facts whicldemonstrate an intent to
discriminatein order to hold the individudbefendants liable, and thtte Plaintiff failed
to meet the basic requirements to establish municipal liability.

I The Plaintiff pleads sufficientfacts to state a claim against théndividual
Defendants under the Equal Protection Clause of the Fourteenth
Amendment.

ThePlaintiff does not need to prove his case atpbist; acomplaint is sufficient if
it “identif[ies] facts that are suggestive enough to render [the claim] platsilatts v.

Florida Intern. University 495 F.3d 1289, 1296 (11th Cir. 2017) (citihggombly 550

U.S. at 58)). In the complaint, th@laintiff asserts that his an African American who

worked for Alexander City as its Chief of Police. The Plaintiff further alleges that he was

the only AfricanAmericandepartment headindthat there were few AfricaAmericans

on the police forceyorkingin City Hall, orworkingin theutility department. Thelaintiff

asserts that both he and Kem Jones, the Chief of the Fire Department, discussed the need

to hire more qualified Africahmerican employees into thaespective departments and
that they were both subsequerntyminated ThePlaintiff assert¢hat he was repeatedly
promoted during hisventy-fiveyear caeer with the police department, was unanimously
voted into the Police Chief position in 2013, and never had any discipline problems.
According to thecomplainf a newCaucasian mayor and four new Caucasian

council membes were electedn 2016. ThePlaintiff claims that the new administration



planned to review severaglositions and that during the Plaintffevaluation,he was
informed that there were no issues with his job performance.

The Plaintiffasserts thahereafterthe four Caucasian city council members began
to communicateprivately regarding hissmployment and that such communications
violated the Open MeetisgAct. The Plaintiff claims hewas subsequently terminated,
without any reasoprovidedand without the opptunity to remain employed as a police
officer. According to thePlaintiff, his replacement was a less qualifi€ducasianmale
The Plaintiff also asserts that the Fire Chief, Kem Jometh whom he had discussed
increasing diversity hiring, was similarly terminated and replaced with a white man.

Based upon these allegatiotig Plaintiff asserts thahe Defendants terminated him
on the lasisof his race and heclaims thatDefendant Alexander iy hasa habit of
discriminating against Africahmericans and minorities. Contrary tiee Defendants’
assertion that the complairgt devoid of facts and faito provide specificsthe Plaintiff
provides sufficientlydetailed allegationghat “plead that each Governmeofficial
defendant, through the official’s own individual actions, has violated the Constitution.”
Keating v. City of Miami598 F.3d 753, 76811th Cir. 2010). Moreover, “[c]ourts
typically allow the pleader an extra modicum of leeway where the information supporting
the complainant’s case is under the exclusive control of the defendamitéd States v.
Baxter Int’l, Inc, 345 F.3d 866, 881 (11th Cir. 2003). Where, as here, the facts regarding

his termination aréargelyoutside of the reach dfie Plaintiff,the Plaintiffhas additional



leewayin framinghis complaint. Thus, the facts alleged by Biaintiff in thecomplaint
are enoughat this junctureto satisfy his burden to provide a short and plain statement
demonstrating his entitlement to relief.

. The Plaintiff pleads sufficient facts to state a claim againshlexander City.

ThePlaintiff similarly pleadssufficientfacts to state a claim agaifdexander City.

To hold a municipality liable for an action, “a municipality must be found to hagt
caused the constitutional violation at issue; it cannot be found liable on a vicarious liability
theory.” Skop v. City of Atlanta485 F.3d 1130, 1145 (11th Cir. 20Qemphasis in
original). “[O]nly deprivations undertaken pursuant to governmental ‘custom’ or ‘policy’
may lead to the imposition of governmental liabilityGriffin v. City of OpalLocka 261
F.3d 1295, 1307 (11th Cir. 2001). A plaintiff must plead specific facts to “identify either
(1) an officialy promulgated [municipalpolicy or (2) an unofficial custom or practice of
the [municipality] shown through repeated act of a final policymaker for the
[municipality].” Knight v. MiamiDade County856 F.3d 795, 819 (11th Cir. 2017) (citing
Grech v. Clayton Cty., Ga335 F.3d 1326, 1329 (11th Cir. 2003) (en banc)o
demonstrate an unofficial policthe practicenust be savidespread and so wedkttledas
to constitute a custom of the municipality, or, the municipality must fail to carffectsive
actions of its employees, displaying indifferetoeards the conduciGriffin, 261 F.3d at

1307.



ThePlaintiff claims that African Americanare underrepresenteddity departments
and alleges that another department hasatested in increasing diversiyas similarly
terminated and replaced with a white male. At this stage of the litigation, the Plaintiff has
adequately plededfacts sufficiento “identify a municipal ‘policy’or ‘custom’ that causke
[the] injury.” See Bd. Of County Com’rs v. Brova20 U.S. 397, 403 (1997).

B. The Defendants are not atitled to legislative immunity.

The Defendantassert that they are entitled to absolute legislative immuiiitye
purpose of legislative immunity is to protect government officials when they take actions
that are “an integral part of the deliberative and communicative processes by which
[legislators] participate in . . . proceedswith respect to the consideration and passage or
rejection of proposed legislation.Smith v. Lomax45 F.3d 402405 (11th Cir.1995)
(quotingGravel v. United Stateg08 U.S. 606 (1972)see also Yeldell v. Cooper Green
Hosp., Inc, 956 F.2d 1056, 1062 (11th Cir. 19929nly those actsvhich are ‘necessary
to preserve the integrity of the legislative process’ are protéctegpanola Way Corp. v.
Meyerson 690 F.2d 827, 829 (11th Cir. 1982}jh¢ absolute immunity inquiry becomes
one of whether the Commissioners in timstant case were engaging in legislative
activity”). This immunityencompasses voting for or against enacting a lawthieudct of
voting done does not render officials immune from suitomax 45 F.3d at 405.
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that have general applicationBryant v. Jones575 F.3d 1281, 1306 (11th Cir. 2009)
(quotingAlexander v. Holdert6 F.3d 62, 67 (4th Cir. 1995)).

The EleventlCircuit cautioned that the protection of legislative immunity must be
“carefully tailored to its purpose.”Bryant 575 F.3d at 1304. This protection “is not
‘simply for the personal or private benefit of [legislators], but to protect the legislative
process by insuring the independence of individual legislatord. (quotingUnited States
v. Brewster408 U.S. 501507 (1972). Accordingly, “[w]here the decision affects a small
number or aingle individual, the legislative power is not implicated, and the act takes on
the nature of administration.Yeldell 956 F.2dat 1059;Lomax 45 F.3d at 4064ughes
v. Tarrant County Tex948 F.2d 918, 921 (5th Cir. 199kee also Crymes v. DeKalb
County Ga.923 F.2d 1482, 1485 (11th Cir. 199()f the decisionimpacts specific
individuals, rather than the general population, it is more apt to be administrative in
nature”). Employment decisions are generally cast as administrative decisions and
legislative immunity does not applBryant, 575F.3dat 1306 Lomax 45 F.3d at 408.

This issue was squarely before the Eleventh Circi8imith v. Lomax45 F.3d 402

(11th Cir. 1995). There, the Board of Commission of Fulton County, Georgia voted to

4 Where the legislative act in questionvolves budgeting decisions that eliminate positias
departments, the actors maypretected by legislative immunigven when the budgetary decision only
affects one personSee Bryant575 F. 3d at 130@listinguishing employee personnel decisions from the
elimination of a public employment positiofogan v. ScotHarris, 523 U.S. 4456 (1998) (holdinghat
thelegislativedecision at issue “involved the termination of a position, whialike the hiring or firing
of a particular employee may have prospective implications that reach well beyond the particular
occupant of the office”jemphasis addel) There is no argument here, however, thatvote in question
had anything to do with budgeting or eliminating positions.
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replace its white female clerk with an African American femalke the lawat issuéhere,
there was a provision that the clerk would serve for six years “or until his successor is
appointed and qualified but said clerk is subject to removal at the pleasure of said board.”
Id. at 403, n.1. There, the Eleventh Circuit agreed that “employment and personnel
decisions are administrative in nature and do not involve the deliberagjstalee
processes encouraged and protected by the legislative immunity dockiingt 405.The
court explained that it had already “expressly rejected the argument that the act of voting,
in itself, constitutes legislative action giving rise to immunitid’ at 406 (citingCrymes
923 F.2d 148p Thus, the Eleventh Circuit found that tlegislators wer@ot entitled to
the protection of legislative immunity for the decision to not reappoint an empltee.

“There can be no question that voting on the appointment of a [Chief of Police] is
not the sort of broad ‘legislative’ activity that is typically associated with grants of absolute
immunity.” 1d. This court is “obliged to adhere to [Eleventh Circuit] precedent and
conclude that the [] vote to appoint [a new Police Chief] was an administrative act and,
thus, was not protected by legislative immunitid. Accordingly, theDefendants are not
entitled to legislative immunity

C. The Defendants are not entitled to qualified immunity.
The individualDefendants claim they are entitled to qualified immubi&gause

they “were performing alegitimate jobrelated functiohaccorded them by the Alexander
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City Code, andlid so “through means that were within [their] power to utilize.” (C&c
at 16) (citingHolloman v. Harland370 F.3d 1252, 1265 (11th Cir. 2004)).

“Qualified immunity offers complete protection for government officials sued in
their individual capacities when acting within their discretionary authority if their conduct
‘does not violate clearly established statutory or constitutional rights of which a reasonable
person would have knowi. Mann v. Taser Intern., Inc588 F.3d 1291, 1305 (11th Cir.
2009) (quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). When officials can
demonstrate that they were acting within their discretionary authority at the time of the
alleged violation, the plaintiff must show that the officials violated a clearly established
constitutional or statutory right to overcome qualified immunitolloman 370 F.3d at
1264.

This court “need not engage in a lengthy discussion of the patently obvious illegality
of racial discrimination in public employmentllomax 45 F.3d at 40//see also Brown v.

City of Fort Lauderdalg923 F.2d 1474, 1478 (1 Tir. 1991)(reversing 12(b)(6) dismissal

of § 1983 race discrimination claims on qualified immunity grounds because complaint
listed “specific instances of allegedly discriminatory condliat [the plaintiff] claimded

to the decision to terminated him'§miley v. Ala. Dep’t Transp778 F. Supp. 2d 1283,
130001 (M.D. Ala. 2011) (denying qualified immunity at the motion to dismiss stage
because plaintiff asserted that defendants “violated his right to be free from discrimination

on the basis of his race”)hen the event®rmingthe basis of tls lawsuittook placem
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2018, the law was clearly established that intentional discrimination in employment on the
basis of race violates federal laBee Lomax45 F.3dat 407;Yeldell 956 F.2d at 1064;
Washington v. Davjs426 U.S. 229, 23911 (1976). At this point in the litigationhe
allegations in thecomplaint are sufficient to overcontde Defendant’s invocation of
qualified immunity
IV.  CONCLUSION

In short,the Plaintiff pleadsenough facts to state his discrimination claims @nd
put the Defendants on notice of the allegations against them. The actions allegedly taken
by the individual Defendants with respect tothe Raintiffs employment were
administrative, not legislativim nature and thus do not serve as the basis for legislative
immunity. Qualified immunity also does not provide protection where, as tergights
that werepurportedly violatedvere clearly established.

Accordingly, it is ORDERED thathe Defendants’ Motion to Dismiss (Do@) is
DENIED.

DONE this 13thday ofMarch, 2019.

/sl Emily C. Marks

EMILY C. MARKS
CHIEF UNITED STATES DISTRICT JUDGE
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