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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
EASTERN DIVISION

JEFFREY WADECOLCLOUGH, )
Plaintiff, g
V. ; Case No. 3:19-cv-70-WC
ANDREW SAUL, ))
Commissioner of Social Security, )
Defendant. ))

MEMORANDUM OPINION

l. INTRODUCTION

On May 16, 2011, Plaintifprotectively filed a Title Il application for a period of
disability and disability insurance alleging diddy beginning December 5, 2010. R. 708.
After a hearing before an Administrative Lalwdge (“ALJ”) on Juné, 2013, Plaintiff
received an unfavorable decisiom July 15, 2013. R4, 31. That decision was ultimately
appealed to this Court, which issuedoader remanding the case to the Commissioner on
September 23, 201H. at 754-69. On July 13, 2018, the ALJ held another hearing and
on September 28, 2018, issueskaond unfavorable decisidd. at 641-48. The Plaintiff
did not file written exceptions to the ALXkecision after remand, and the appeals council
did not otherwise assume juristion; thus, pursuant to 20 ER. 8§ 404.984(d), the ALJ’s
decision became a final decision of ethCommissioner of Social Security
(“Commissioner”). The case is now before thaudor review of thatlecision under 42

U.S.C. 8 405(g). Pursuantto 28 U.S.C. 8§ 6B6a1oth parties have consented to the conduct
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of all proceedings and entry of a finaldgment by the undeghed United States
Magistrate Judge. Docs. 11 and 12. Based on a review of the record and the briefs of the
parties, the Court AFFIRMS the Commissioner’s decision.
. STANDARD OF REVIEW

The Court’s review of the Commissionedscision is a limited one. The Court’s
sole function is to determine whetheretlALJ’s opinion is supported by substantial
evidence and whether the profegal standards were appli&ke Jones v. Apfdl90 F.3d
1224, 1228 (11th Cir. 1999Bloodsworth v. Heckler703 F.2d 1233, 1239 (11th Cir.
1983). “The Social Security Amandates that ‘findings of tf&ecretary as to any fact, if
supported by substantial eviaen shall be conclusive.Foote v. Chater67 F.3d 1553,
1560 (11th Cir. 1995) (quoting2 U.S.C. 8405(g)). Thughis Court must find the
Commissioner’s decision conclusive ifstsupported by distantial evidencesraham v.
Apfel,129 F.3d 1420, 1422 (11@ir. 1997). Substantial evidence is more than a scintilla
— l.e., the evidence mudb more than merely create a suspicion of the existence of a fact
and must include such relevant evidencea esasonable person wdudccept as adequate
to support the conclusiohewis v. Callahan125 F.3d 1436, 144@1th Cir. 1997) (citing
Richardson v. Peralegl02 U.S. 389 (1971)Foote, 67 F.3d at 1560 (citingValden v.
Schweiker672 F.2d 835, 83(11th Cir. 1982)).

If the Commissioner’s decision is supporteg substantial evidence, the district
court will affirm, even if the court would haveached a contrary result as finder of fact
and even if the evidence preponderates against the Commissioner’s firtdiisgs: v.

Barnhart, 355 F.3d 1272,275 (11th Cir. 2003)Edwards v. Sullivan937 F.2d 580, 584



n.3 (11th Cir. 1991) (quotinglacGregor v. Bowery,86 F.2d 1050, 1053 1th Cir. 1986)).
The Court must view #hevidence as a whole, taking irsocount evidence favorable as
well as unfavorable to the decisidfoote,67 F.3d at 1560 (citinGhester v. Bowery,92
F.2d 129, 131 (11th Cir. 1986). The Cotmay not decide fets anew, reweigh the
evidence, or substitute [its] judgment for tloathe [Commissioner],” but rather it “must
defer to the Commissioner’s decisiontifs supported byubstantial evidencéMiles v.
Chater,84 F.3d 1397, 1400 {th Cir. 1997) (quoting@loodsworth,703 F.2d at 1239).

The Court will also reverse a Commissidgaalecision on plenary review if the
decision applies incorrect law or if the degisifails to provide the district court with
sufficient reasoning to determine thilaé Commissioner properly applied the laeeton
v. Dep’t of Healthrand Human Serv21 F.3d 1064, 1066 {th Cir. 1994) (citingCornelius
v. Sullivan,936 F.2d 1143, 1145 (1tCir. 1991)). There igo presumption that the
Commissioner’s conclusions of law are valld.; Brown v. Sullivan921 F.2d 1233, 1236
(11th Cir. 1991) (quotinilacGregor,786 F.2d at 1053).
. STATUTORY AND RE GULATORY FRAMEWORK

The Social Security Act’'s general didép insurance benefits program (“DIB”)
provides income to individualwho are forced into invohtary, premature retirement,
provided they are both insured adidabled, regardless of indigen&ee42 U.S.C. §
423(a). The Social Security Act's Suppleme&aturity Income (“SSI”) is a separate and
distinct program. SSI is a general pubdissistance measureopiding an additional
resource to the aged, blind, and disabled sarasthat their incoma&oes not fall below the

poverty line. Eligibility for SSI is bsed on proof of indigence and disabili§ee42



U.S.C. 88 1382(a), 1382c(a)(B)—-(C). However, despite ¢hfact they are separate
programs, the law and regulations govegnan claim for DIB and a claim for SSI are
identical; therefore, claims for DIB and S&ie treated identically for the purpose of
determining whether a claimant is disabledtterson v. Bowerr,99 F.2d 1455, 1456 n.1
(11th Cir. 1986).

Applicants under DIB and SSI must peotdisability” within the meaning of the
Social Security Act, which defines dishty in virtually identical language for both
programs. See 42 U.S.C. 88 423(d), 1382c(a)(31382c(a)(3)(G); 20 C.F.R. 88
404.1505(a), 416.905(a). A person is entitieddisability benefits when the person is
unable to do the following:

Engage in any substantial gainfultisity by reason of any medically

determinable physical or mental impagnt which can be expected to result

in death or which has lasted or can kpeezted to last for a continuous period

of not less than 12 months.

42 U.S.C. 88 423(d)(1)(A), 138Z&)(3)(A). A “physical or mental impairment” is one
resulting from anatomical, physiological, gysychological abnormalities that are
demonstrable by medically accdpia clinical and laboratory diagnostic techniques. 42
U.S.C. §§ 423(d)(3), 1382c(a)(3)(D).

The Commissioner of Social Security uads/e-step, sequential evaluation process
to determine if a claimams entitled to benefits:

(1) Isthe person currently unemployed?

(2) Isthe person’s impairment(s) severe?



(3) Does the person’'s impairment(s)eet or equal one of the specific
impairments set forth in Listing of pairments in Appendix | of 20 C.F.R.
Pt. 404, Subpt. P?

(4) Isthe person unable to perfohis or her former occupation?

(5) Isthe person unable perform any other work within the economy?
McDaniel v. Bower800 F.2d 1026, 103Q1th Cir. 1986); 20 C.F.R8 404.1520, 416.920
(2010). An affirmative answeo any question leads eitherttee next question or, on Steps
3 and 5, to a findingf disability. A negative answer smy question exge Step 3 leads
to a determination of not disableldcDaniel v. Bowen800 F.2d at 180; 20 C.F.R. 8
416.920(a)(f).

The burden of proof rests orcimant through Step 4See Phillips v. Barnhart,
357 F.3d 1232, 123389 (11th Cir. 2004). Claimants establish a prima facie case of
gualifying for disability once theyneet the burden of proof fro Step 1 through Step 4.
At Step 5, the bumh shifts to the Commissioner, ahmust then show there are a
significant number of jobs in the natial economy the claimant can perforid.

To perform Steps 4 and 5, the ALJ miisit determine the claimant's Residual
Functional Capacity (“RFC”)d. at 1238—-39. RFC is what tieaimant is still able to do
despite his impairments and is based on all relevant medical and other eMidletiadso
can contain both exertional dmon-exertional limitationdd. at 1242-43. At Step 5, the
ALJ considers the claimant’'s RFC, age, education, and work experience to determine if
there are jobs available in the national economy the claimant can pddoainl1239. To
do this, the ALJ can either use the Medivacational Guidelines (“grids”) or hear

testimony from a vocational expert (“VE”)d. at 1239-40.



The grids allow the All to consider factors such as age, confinement to sedentary
or light work, inability to speak English, educationdkficiencies, and lack of job
experience. Each factor candependently limit the number @bs realistically available
to an individual. Id. at 1240. Combinations of thefectors yield a statutorily required
finding of “disabled” or “not disabled.’ld.

IV. ADMINISTRATIVE PROCEEDINGS

Plaintiff's date of birth is August 171964, and he has an associate degree in
architectural design. R. 50. Followingetradministrative hearing in this case and
employing the five-step process, the ALJ foan®btep One that Plaintiff has not engaged
in substantial gainful activity sce the alleged date of ondek. at 643. At Step Two, the
ALJ found that the claimant has severe impairments of psoriasis and degenerative disc
diseaseld. However, the ALJ found that the claimant does not have an impairment or
combination of impairments that meets or medically equals the severity of one of the listed
impairments in 20 CFR Part 404, Subparfppendix 1 (® CFR 404.1520(q 404.1525,
and 404.1526)d. at 644.

Because the ALJ found thataitiff’'s impairments did noineet any of the listings,
the ALJ conducted an assessment of Plimtresidual functionalcapacity, which he
articulated as follows:

[T]hrough the date lashsured, the claimant had the residual functional

capacity to perform sedery work as defined iB80 CFR 404.1567(a) except

he can carry up to ten pounds ocoaally, less than tepounds frequently,

stand or walk two hours and sit six hours in an eight hour workday;

occasionally pushingnd pulling with the upper énemities; can never climb

ladders, ropes or scaffolds, and can never kneel, crouch, or crawl; occasional
climbing of ramps, stairs, balang and stooping, occasional overhead



reaching with both armand would need to avoiexposure to very loud
noises and vibration.

Id. In reaching these findings, the ALJ statkdt he considered all symptoms and the
extent to which the symptonesin reasonably be acceptedcassistent with the objective
medical evidence and other esitte based on the requiremesit20 C.F.R. 88 404.1529
and SSR 16-3pd. The ALJ also stated that he colesed opinion evidnce in accordance
with the requirements of 20 C.F.R. §§ 404.1347.

At Step Four, the ALJ founthat Plaintiff had past rekant work as a production
manager and that he was capatfiperforming this past relant work as it is generally
performed, as it did not regeiperformance of work-relateattivities precluded by the
Plaintiff's RFC! Id. at 647. The ALJ incorporated bgference and accepted the testimony
of the vocational expert, whtestified at the previous administrative hearing that the
particular job of production nmager is classified primarily as sedentary work, and found
that the claimant was abte perform that job as it is generally performiet.at 75, 647.
Thus, the ALJ concluded that Plaintiff was noter a disability as defined by the Social
Security Act from December 5, 2010, throutiime 30, 2011, the date last insuteld at

647.

! On Plaintiff's work history report, he indicated thlé heaviest he had to lift in this job was 50 pounds
but that lifting and carrying was not required. R. 3b# spent his day supervising 220 people, preparing
reports, hiring and firing, anperforming customer relationkl. His time appears to have been equally

divided among walking, standing, and sittiid.



V. PLAINTIFF'S CLAIMS

Plaintiff makes two arguments in this appeal:

(1) The RFC determination is unsupport®dsubstantial evidence because the
ALJ failed to properly weigh the opinions Blaintiff’s treating physician, Dr. Colleen
Parent; consulting examinerr.0Raymond Godsil; and orthogedurgeon, John Dorchak;
and

(2) The ALJ failed to account for all ofaéiDistrict Court’s Orders upon remand.
Doc. 13 at 1.
VI. DISCUSSION

A. Plaintiff's Medical History

Plaintiff states that he injured his back@ecember 5, 2010, wh shoveling snow.
R. 54. He has not wked since that timed. He was first treated fahis injury on January
20, 2011, when he saw Dr. Robert Delorhdeat 363. Plaintiff told Dr. Delorme that he
did construction work for a living but that tigs were “slow right now at work” and that
he “was having trouble with his busineskl” He had some leftover hydrocodone from a
previous surgery years earlier and had taken it for pdiat 364. Since that prescription
had expired, Dr. Delorme gave him a new prescription and also prescribed Fldxeril.

Plaintiff suffers from psoriasis, so Dr. Delorme also refilled his psoriasis medidation.

Plaintiff then had an MRI on January 25, 2011. R. 382. The MRI findings indicated

“very slight retrolisthesis of L4 on L5” wittmoderate central disc herniation posteriorly
some effacing the anterior thecal sac. BorderBpinal stenosis at this level. At L5-S1

moderate endplate degenerative change. Theeeis evidence forraoderate central soft



tissue density extending to the L5-S1 discsuggesting recurrent disc herniatiold. at
382.

On January 28, 2011, Plaintiff saw Dr.dkley, the orthopedic surgeon who would
later perform a fusion on Plaintiff's badkl. at 471. Plaintiff rated his pain level between
4/10 and 7/101d. After examining Plaintiff, Dr. Budky noted: “Objectively, range of
motion of his lumbar spine iexcellent with forward bemadg, backward bending, side
bending, and rotation. Witiight side bending, he has somereased pain. With forward
bending, he has pain whige gets to 90 degreesd. at 472. His strength was rated as 5/5.
Id. Even though Dr. Delorme had prescridsairocodone, the only current medication
listed on this record was Flexeril, and thesrao mention of medication side effedth. at
471. After reviewing the MRI and x-raysr.BBuckley’s assessment was “lumbar stenosis
and disk herniation L4 t8&1 with psoriasis.id. at 473. Because of Plaintiff's psoriasis,
Dr. Buckley explained that surgery would rm¢ possible, and he recommended pain
management and a dermatology evaluatibnat 472—73.

On March 31, 2011, Plaiftisaw Dr. Buckley againd. at 404. His psoriasis had
healed, and he had seepaan management doctdd. According to thd°laintiff, the pain
management doctor discussed injections, physicalgiesnd the possibility of a spinal
column stimulator, as she didtrtbink surgery would help hinmdd. At this examination,
Dr. Buckley noted: “No muscle tendernessspasm. Vertebral bodies symmetrical and
nontender .... Full range of moti without pain for flexion, extension, latebending, and
rotation. Passive and activengee of motion of all extremitgeintact.... The patient does

walk with a slight limp due to painltl. Dr. Buckley wrote thahe had reviewed the MRI



and x-rays with Plaintiff andecommended physical therapg. He also explained that
Plaintiff should at least try injections amhysical therapy and that a spinal column
stimulator should be considat only if all conservativdreatments and surgery were
exhaustedd. at 405. There is no g&an on this medical recoifdr “current medications,”
but Dr. Buckley wrote that the Plaintiff woutdontinue his Lortab and Flexeril as needed
for pain” and that he should get refillsoin his primary care or pain management
physicians. R. 405. Theilis no mention of any medication side effelttsat 404—05.

On April 7, 2011, Plaintiff went to ptsical therapy at Hamilton Orthopaedic
Surgery and Sports Medicine upon the referral of Dr. Buckdkeyt 487. The purpose of
the visit was an initial evaluation and ingttions for a home exercise progrdch. The
only current medication listed was Flexeldl. at 488. Dr. Colleen Parent was listed as his
primary care physiciarid. The records from thphysical therapy visit indicate that, after
multiple screens and tests, Plaintiff was “werth specific mechanical response and [was]
with an inconclusivenechanical evaluationld. at 489—-90.

On April 13, 2011, Plainti saw Dr. Collen Parent antbmplained of continued
back painld. at 366. Dr. Parent noted that thenpainic was suppa=d to follow up with
him, but no injectionsvere ever scheduletd. He was angry and frustrated at the time,
and he was “thinking of calling Dr. Buckley'§fige to schedule surgery just so something
will be done about it.Id. Once again and even thouBlaintiff had a prescription for
Lortab, the only current medications listedrevéis psoriasis medication and Flexddl.

Dr. Parent reviewed Plaintiff's MRI and records from Dr. Bucklayd she noted that

Plaintiff appeared to have a pulg disc in his lumbar spin&d. at 367. She prescribed

10



long-acting and short-acting morphine for béck pain, and she prescribed Neurontin for
pain going down his ledd. He wanted a referral to affdirent pain management clinic,
so she referred him to New WMoSpine and Wellness Centéd.

When Plaintiff visited the New York Sprand Wellness Center on April 25, 2011,
he said he had taken the extended releasphine only one day bause it made him too
sleepy.ld. at 359. This is the first mention oflsi effects of his medication. The records
from this visit indicate that Plaintiff was “vefit,” that his gait was only slightly antalgic,
that he had “fairly normal rangg motion (although he statédat he had difficulty with
flexion if he was not on his rdecation), and that neither thetRek test nor the Flip test
elicited back painld. It was also noted that hetgoff and on the exam table without
assistance and that higptilexion and extensiowere equal and stronigl. at 359, 512. No
medications were prescribed, as his medicatioer® being prescribday Dr. Parent, and
the plan was to schedule an injectitth.at 360.

On May 19, 2011, Plaintiff saw Dr. Rt for a second time for back pald. at
368. The notes indicate that he was doint ared that the pain nmagement clinic would
take over prescribing his medications in Juige. At this point, he had received one
epidural injection at New York Spine and Wellness CelderThe injection made his leg
pain go away, but it came &dawithin thirty minutesid. He indicated that he was in a lot
of pain without medicationd. He had about one week wiedication left, so Dr. Parent
gave him a one-week refill fonarcotics to get him tdis next pain management
appointmentld. Dr. Parent noted that the paindreation “does seem to make him a little

loopy, he has gone some days with [takitigg short acting pills 3 times and it was ok.”

11



Id. Dr. Parent discussed with Plaintiff theg “does not HAVE to take all the medication
and he could try to just do 2@th acting a day and see if Ipain is tolerable with that
without feeling high.”ld. at 369. This reference toibg “loopy” is the second reference
to medication side effects in the record.

On June 8, 2011, Plaintiff saw Dr. Paréartconstipation antigh blood pressure.
Id. at 370. Dr. Parent’'s notes indicate tR&intiff was still hawng back pain and had
received two injections in his bacld. He told Dr. Parent #t he planned to tell Dr.
Buckley to move forwat with back surgenyjid.

On June 15, 2011, Plaintiff saw [Buckley for a follow-up appointmend. at 402.
He told Dr. Buckley that he had receivieeb injections but d not get any relieid. Dr.
Buckley noted a decreased range of moitoinis lumbar spia in all aspectdd. Plaintiff
told Dr. Buckley that he waeatl to proceed with surgenyl.

He then saw Dr. Parent on JU2® 2011, for a pre-op visitd. at 372. She noted
that he was taking three short-acting ptone pills per dayand two long-acting
medications during the day and that he waierut back on his medication, but there are
no complaints about particulaide effects of medicatioid. He was cleared for surgery.
Id. at 373. However, the nedtly on June 24, 2011, he hagreoperative chest x-ray at
the referral of Dr. Buckleyld. at 384. This x-ray revealedmass in Plaintiff's chest, so
he had a CT scan of tlsbest on June 27, 2011 aaud MRI on July 5, 2011d. at 384—88.
Due to this mass, Plaintiffsurgery was postponed. A biopsgs performed, and the mass

was found to be benigid. at 556.

12



On July 29, 2011, Plaintiff was treated Dy. Sarah Oddo &ommunity Memorial
Hospital Family Health Center for constipatibiat began after heasted pain medication.
Id. at 561. He reported that he was taking tifterent morphine pills at the time; other
than constipation, there is no mentmfrside effects from the medicatidd. at 561-63.

Dr. Parent did a second pre-aigit on September 21, 201d. at 555. She noted
he had been taking MS Contin and morphingaree or four short-acting tablets per day
and two long-acting tablets per d&y. Dr. Parent’s notes stateat he was not having any
difficulty with his medication, and #re is no mention ide effectsld. He was cleared
for surgery by Dr. Parentd. at 556. The next day ddeptember 22, 2011, he saw Dr.
Buckley for a recheck of his psoriasis to makee he could go forward with surgely.
at 533. Dr. Buckley noted @h he had decreased rangeraition in his lumbar spine but
that his gait was symmetrical without limid. There were no signs of psoriasis, so he was
cleared for surgeryd. at 533—-34.

On September 28, 2011, Dr. Buckleyrfpemed an L4-S1 decompression and
fusion. Id. at 514, 529. Plaintiff's current rdigation list includedhe long- and short-
acting morphineld. at 529. The discharge summargted that his back pain “was
significantly diminished” and that he was indegdent in ambul&on, so he was discharged
on October 1, 2011d. at 514.

At his post-operative check on October 2011, Plaintiff toldDr. Buckley that he
had been doing fairly well since the surgand was walking two mika day in half-mile
increments, but he was still iag leg pain, although it veaslightly better than it was

before surgeryld. at 527. Dr. Buckley took x-raysvhich showed “a stable L4-S1

13



posterior decompression and instrumentesiofu with posterolatal fusion and L5-S1

TLIF.” Dr. Buckley noted that “[tlhis apars to be stable vwh compared to his

intraoperative films. When comaped to the preoperative fisnthe disc space at L5-S1
level is greatly improved.ld. at 527.

On November 9, 2011, Pldifi saw Dr. Parent complaingnof pain in his legs and
chestld. at 553. Plaintiff stated that he wast having back paiand was feeling welld.
He had numbness in pain in his arms and, lbgshe felt that theumor in his chest was
causing those problemisl. He said he wanted to comi the morphine but was afraid of
the pain he might feeld. Dr. Parent noted that his bgakin had resolved but his leg pain
was still present; the plan was to stop the long-acting morphinevatidue with the short-
acting morphine until heould wean himself offid. at 554. She also noted that he was
“doing okay today withoulbong acting morphine.ld. Thus, at this pait, Plaintiff's back
was fine without the long-actingorphine, and he made no nien of side effects for the
short-acting morphined.

Plaintiff returned to Dr. Bekley on November 21, 2014even weeks post-surgery.
Id. at 525. Plaintiff still had caplaints of back and leg paibut Dr. Bucklg noted that
his x-rays showed excellent alignment, wekgerved intervertebral disc space, a mild
retrolisthesis of L2 in relation to L3, and no obvious loosingreaking of screwsld.
Plaintiff indicated that he had bewamlking and stretching his legsl.

His next medical appointment was on Jagud 2012, wherhe saw Dr. Parent
because he was having problemith constipation andianted to discudsis morphine use.

Id. at 551. He complained baip and lower back pain, stagj that the more he drops the

14



morphine, the more he figurest that he is having paild. Again, he had stopped taking
the long-acting morphine two months earliadavas doing well withduit at that point.

Id. at 551, 554. He had cdbwn to 2.5 short-acting mahine tablets per day and had
begun experiencing withdrawal symptortd. at 551. He stated that he wanted to have
pain medication that was not addicting, but ¢hisrno mention ofray side effects of his
pain medication at this visild.

He saw Dr. Parent again a week later January 11, 2013s a follow up to
discontinuing the short-acting morphind. at 548. The nurse r@tndicates that he was
concerned about being exposed to unhealthy chemicals 198@s, his bowels were still
an issue, and that he was cdanming of stabbing pain in &iliver area, constant nausea,
diarrhea, and increased discomfort in his chest &teaDr. Parent noted that he had just
gone through withdrawals butas completelyff opioids.Id. His leg pain was gone but
he still complained opain in his back, and he complained that Mobic was not helping the
pain in his back and cheéd. Dr. Parent noted that it wasiffitcult to sort out what pain
and symptoms are due to withdrawal and whay be related to something else,” and she
wanted to give it more timéd. at 549. His medication lishcluded Mobic, gabapentin,
and zolpidem tartrated.

On January 13, 2012, two days latershe Dr. Buckley for dollow up visit. Id.
at 523. Dr. Buckley again noted that xsashowed a stable L4 to S1 posterior
decompression and fusion, with no movementtiéna, or failure of the hardware when
compared to his prior x-rayl. His leg pain had resolved khe said he continued to have

back painld. He was no longer taking morphiaad was only taking Maic, but he said

15



it did not help muchld. Dr. Buckley noted a decreasedga of motion in lumbar spine,
but his gait was symmetrical without limpdathere was no muscle tenderness or spasm.
Id. He was in no acute distress. Dr. Buckley advised him to do core strengthening since
strengthening had helped resotlie discomfort in his legsd. at 524.

On February 15, 2012, he saw Dr. Parent for a pre-op appointment before having
the benign tumor removed from his chédtat 546. Dr. Parent ted, “He has been doing
well since back surgery, s been able to come cdetely off his narcotics.1d. He
“does complain of abdominal groin pain tlmas been present for over a year, as well as
chest pain that is present nearly a## ttme, as well as shortness of breattl.”’Although
Plaintiff was completely off the morphine atshvisit, there is no mention of back palith.

His medication list included Mobic, gabapentimvastatin, lisinopril, and calcipotriene.
Id. He made no complaints of medication side effddtsat 546—47. He was noted to
appear normal with no signs of acute distressat 547. He had a normal gait and normal
muscle toneld. He was cleared for surgeityg.

On March 5, 2012, Plaintiff saw Dr. reat for a follow-up after surgerid. at 544.

He complained of rib pain that made him fd&e [his] ribs [were] all broke” and “not
getting any better.Id. At this visit, he did complaiaf continued lower back pain, but the
main complaint and the reasbea was on medication was p&ollowing chest surgenyd.

He had been given oxycodone in the hiadpand had been taking two a day with
hydrocodone in the middle of the ddg. Dr. Parent wrote that she was not sure how long
the pain and healing process after surgeoyld last, and she advised him that he could

take his leftover short-acting morphipdls when the oxycodone ran out. at 545.

16



Plaintiff said that he did ndike being on pain medicatiofut there is no mention of
articular side effectdd.

His next medical appointment was on March 12, 2012, when he saw Dr. Buckley
again.ld. at 522. He rated his pain from 5/106/1.0 and said heoald not do anything
without his medication$ld. There is no mention ofde effects of his medicatiold. Dr.
Buckley took additional x-rays, which showed screws thaewaact and an interbody
cage with no obvious deformitidsl. There was no loosening of the implants, no breakage
of the rods, and no change in the interbody cliePlaintiff had full range of motion for
all extremities but had ex@mely tight hamstringdd. Plaintiff was unable to do a plank
at this visit, and Dr. Buckleppined that the majay of his symptoms were caused by
weak muscledd. Dr. Buckley explained the importesof core strengthening and planned
to see him again in three months when Pltistiould be better able &iabilize his spine.

Id.

On April 11, 2012, Plainti saw Dr. Parent again cot@ning of reflux symptoms,
left chest wall pain and numbness wherentfass was removed, and back and leg pain.
at 542. Dr. Parent noted that Plaintiff svaustrated because had a back fusion but
“apparently [they] did not danything with a bulging disc3d. Dr. Parent wrote that he

was in obvious discomfort and painiagicated by changing positions oftéd. at 543.

2 Plaintiff is presumably referring to Mobic or to thain medication he was prescribed after chest surgery,
as he had already successfully weaned himself fnenmorphine he took following back surgery.

3 The basis for Plaintiff's statement about the bulgiisg is unclear. Plaintiffdanuary 2011 MRI showed

a “mild posterior disc bulging” at L2-L3 (R. 382), but Dr. Buckley did not indicate that it warranted surgery.
Additionally, as discussed below, the orthopedic somgeho later repeated the L4-L5 fusion made no
diagnosis concerning another bulging disc that warranted surgery or corr8etbh.at 613 (describing
Plaintiff's lumbar CT scan from March 2013).
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His medication list at this visit included acgdone and morphine, but Dr. Parent’s notes
state that he had been out of oxycodones@one time and did not want to take the long-
acting morphineld. at 542—-43. There is no mentionasfy particular side effects caused
by medicationld. at 543. Dr. Parent prescribed Ultram for his phin.

On June 13, 2012, Plaintiff saw Dr. &dey for another follow-up evaluatioid.
at 520. He had complaints of back paid limited motion in bending and lifting, but he
was in no obvious distress, cduo two-minute planks, indited he was able to exercise
at home, and said he felt mustnonger but wastill in pain.Id. Dr. Buckley noted that he
had a closed-based gait and was abkgtmat to the floor and back up agda. He was
taking tramadol (Ultram) three times dailg. There is no mention of medication side
effects. Id. Dr. Buckley noted that previous xysashowed no loosening of hardware, no
change of positions in im@hts, and no acute changkek. Because Plaintiff was planning
to move to Georgia, Dr. Butdy gave him the names of spiphysicians in the Georgia
area.ld.

On June 27, 2012, Plaintiff saw Dr. Paragain complaining that the tramadol was
not working well.ld. at 540. He was taking two pilesvery eight hours and said it was
helping some, but he also told Dr. Parerit the was “not havingain to where he was
feeling like he needs narcotics. He has sorft@ler that he keeps bigt not using them.”
Id. Dr. Parent prescribed a long-actingmadol and increased his gabapentinat 541.

On August 15, 2012, Plaifitsaw Dr. Parent for the laitne before moving out of
state. RId. at 535-36. He reportddat the long-acting tramadwlas not effective for his

back and leg painld. at 535. He had been taking half a morphine tablet two or three times
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a day.ld. Dr. Parent wrote that he “has bgearcking and moving things” and half the
short-acting morphingill “was able to atdast take the edge offid. He also told Dr.
Parent that he had gotten eadmill and could exercise andthhe walked until his back
starts to hurtld. He wanted to have a chest x-fagcause he was “still having pain from
where they removed the neurofiboroma in his chddt.’at 536. Dr. Parent gave him a
prescription for oxycodone and advised thatcould also use the leftover short-acting
morphine until hound a new primar care physicianld. There is no mention of side
effects of medicatiorid. at 535-36.

B. Dr. Parent’s Medical Opinion

On October 29, 2012, sixteen months afteirRiff's last dateinsured, Dr. Parent
completed a medical source stagmwith the follaving limitations:

Can walk three blocks without severe pain

Sit thirty minutes at one time

Stand for one hour at the time

Sit, stand, and walk abotwo hours each in 8-hour day with normal breaks
Needs job that allows shifting frositting, standing, or walking

Needs to take unscheduled breaks

No leg elevation wh prolonged sitting

Frequently lift less tan 10 pounds and occasionally lift ten pounds
Occasionally look dowrturn head, look umnd hold head static
Occasionally twist and climb stairs

Rarely stoop, bend, crouch, squat; never climb ladders
Occasionally do all the hanfinger, and arm movements

Off task 20%; will havegood and bad dayabsent about four days per
month

Id. at 578. Plaintiff argues th#tte ALJ failed to give contiling weight to this opinion.

With respect to the opinior treating physicians:
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The ALJ may reject any medical opinitrihe evidence supports a contrary
finding. Sryock v. Heckler764 F.2d 834, 835 (11th Cir.1985). Absent the
existence of “good caas to the contrary, hower, the ALJ must give
substantial weight to the opiniodjagnosis, and medical evidence of a
treating physicianCrawford v. Comm;r of Soc. Se863 F.3d 1155, 1159
(11th Cir.2004); 20 C.F.R. § 404.152).(4[G]ood cause’ exists when the:
(1) treating physician’pinion was not bolstered by the evidence; (2)
evidence supported a contrary findirag; (3) treating physician’s opinion
was conclusory or inconsistent withe doctor's own medical records.”
Phillips v. Barnhart357 F.3d 1232, 124@1 (11th Cir. 2004).

If the ALJ disregards the opinion of aating physician, #1ALJ must clearly
articulate his reasondd. at 1241. We have fou no reversible error
“[w]here our limited review precludes re-weighing the evidence anew, and
[where] the ALJ articulated specificagons for failing tayive [the treating
physician’s] opiniorcontrolling weight” and thesfindings are supported by
substantial evidenceMoore v. Barnhart,405 F.3d 1208, 1212 (11th
Cir.2005). When theALJ does not give the éating physician’s opinion
controlling weight, the ALJ applies ludr factors such as the length of
treatment, the frequency of examinaticthe nature and extent of the
relationship, the supportability of the opinion, its consistency with other
evidence, and the speciaton of the physicianSee 20 C.F.R. §
416.927(d)(2)—(6).

Sullivan v. Comm’r of Soc. Sec. AdmBbE3 F. App’'x 34, 396 (11th Cir. 2009). Thus,
this Court must determine winetr the ALJ articulated specific reasons for failing to give
Dr. Parent’s opinion controll;n weight and whether thodendings are supported by
substantial evidence. The ALJ stated thagjdnee little weight to @ Parent’s opinion for
the following reasons:

The opinion is not consistent wither own records or other evidence.
Moreover, the medical source statetneovers her treatment beginning on
April 13, 2011, which is just two monthzior to the claimant’s date last

insured, and she treated the claim@ist three times for back complaints.
The medical evidence afecord, as noted abovepes not support her

conclusion, particularly asrelates [to] the relevamteriod. Dr. Parent is not

an orthopedist and the treatment ndtgsrthopedist Dr. Buckley repeatedly
show good range of motion of spii@ecords of pain levels range from zero
to seven.
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R. 647. The Court finds that the ALJ clearlti@rlated specific reasotiigr failing to give
Dr. Parent’s opinion controllgp weight, so the Court musbw determine if the ALJ’s
findings are supported by substantial evidence.

Regarding the length and extent of Dr. Pdsaineatment, Plaintiff takes issue with
the ALJ's statement that Dr. Parent saw Plaintiff only three timebdok complaints.
Before the Plaintiff's last datef insured, Dr. Parent treat@im twice for back pain (April
13 and May 19, 2011), and after that she Ban once for constipation and once for the
pre-operative evaluation before batkgery, so it is true thatre of those four visits were
related to his back issues. aitiff further asserts that th&LJ incorrectly stated that Dr.
Parent did not treat the Plaintiff before Sapber 2011, but, as seen in the quote from the
ALJ’s decision above, the AL&cognized that Dr. Parent'®atment began in April 2011.
Id. at 645—-647. Therefore, trassertion by Plaintiff is incogct. Finally, Plaintiff claims
that he has being seeing Dr. Parent sinc&®#8€s. However, there are no medical records
from Dr. Parent before April 13, 2011, and thigit appears to be the first time Dr. Parent
saw the Plaintiff for his back injury. Dr. Rt is listed as theeferring physician on the
January 2011 MRI, but there m® evidence in the record &fr. Parent having seen or
treated the Plaintiff before April 13, 201 Additionally, medical records from 1998 and
2001 list Dr. John Alley as Plaifits primary health care provideld. at 453, 467, 468,
47677, 479. Finally, Dr. Parewrote that the frequency and length of her contact with
the Plaintiff ranged from April 132011, through Augst 15, 2012.1d. at 578. Thus,

although Dr. Parent saw Plaintiff regularlygoening April 13, 2011, it is true that she
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treated him only three times foatk pain before the date lafst insured, and there is no
indication in the record #t she examined or tredtdim before April 2011.

Regarding the consistency of Dr. Paterdpinion with her records and other
medical records, before the dddst insured, Plaintif's MRshowed a bulging disc that
required surgery. However,las first visit with Dr. Bucklg in January 2011, Dr. Buckley
found Plaintiff to have “excellent” range ofotion with forward, backward, and side
bending, as well as with rotation, where tbnly current medication listed was Flexeril.
Two months later, Dr. Buckley stated tha&iBtiff had no muscle tenderness or spasms
and full range of motion without pain for flexioextension, lateral Imgling, and rotation.
Plaintiff's April 2011 physicatherapy appointment resultedan inconclusive mechanical
evaluation, and he again indiedtthat his only current medication was Flexeril. When he
was referred to a pain management by Dr. Parent, he was on the short-acting morphine
only, and he had a fairly normange of motion, a negativetRek test and Flip test, and
he got on and off thexam table without assistance. June 2011, Dr. Buckley noted a
decreased range of motion irs luack, but nothing in his noteapports a conclusion that
Plaintiff was completely disabled. At his pagperative check in October, Plaintiff said he
was doing fairly well and was walking twoiles a day in half-mile increments. Dr.
Buckley took x-rays and opinetthat Plaintiff's disc spacat L5-S1 level was “greatly
improved.” By November, Biback was fine without theng-acting morphine, he had
been walking and stretchingshiegs, and Dr. Buckley noted that his x-rays showed
excellent alignment, well-preserved intetedral disc spaceno obvious loosing or

breaking of screws.
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By January of 2012, he had weaned hifs#lthe morphine. Dr. Buckley saw him
after this and noted a decredsange of motion in the lumbapine, but he had no muscle
tenderness or spasms, his gait was symna¢tvicthout limp, and he was in no acute
distress. Dr. Buckley’'s opinion was that heded core strengthening. In February, five
months after surgery, Dr. Parent noted, “He been doing well since back surgery, he has
been able to come completdaff his narcotics,” and there wano mention of back pain at
that visit. When he saw DBuckley in March, he complaineaf back pain again, but x-
rays taken by Dr. Buckley showed nothing aiomal. Dr. Buckley opined that the majority
of Plaintiffs symptoms were caused lweak muscles and again emphasized the
importance of core strengthening.

He complained of back paagain to Dr. Parent in Aprihut in June when he saw
Dr. Buckley, he was in no obvious distressild do two-minute pinks, was exercising at
home, said he felt much strargdespite being in pain, hacclosed-based gait, and could
squat to the floor and back up again. Whersdw Dr. Parent in June, he told her he was
in pain but “not having pain to where he wasling like he needs narcotics.” In August,
he told Dr. Parent that theatmadol she had prescribed wad effective but that half a
short-acting morphine pill “was able to aa$t take the edge offthen he was packing
and moving things for his trip. He told Dttarent that he had gotten a treadmill and could
exercise and that he walt until his back hurt.

In summary, the above ewdce, including Dr. Buckley opinion as Plaintiff's
orthopedic surgeon that Plaiififs symptoms were due to adiaof core strengthening, the

objective medical evidence showigreat improvement, andatiff's various activities
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involving exercise anthe ability to pack and move withalf of a shortacting morphine,
Is inconsistent with Dr. Parent’s specific plogd limitations and her opinion that Plaintiff
would miss four days of work per montithus, Dr. Parent’s opian is not bolstered by
the evidence, which, consideraed a whole, supports a finmdj contrary to her opinion.
Thus, the ALJ had good cseito discount Dr. Parent’s opinioBullivan 353 F. App’x at
396.

Further, there is no indication that Dr. Rarever reviewed any objective medical
recordsafter Plaintiff’'s surgery, and a treatinghysician’s opinion myabe discounted
when it is not accompanied byjective medical evidenckicNamee v. Soc. Sec. Admin.
164 F. App’x 919, 93 (11th Cir. 2006)citations omitted). Dr. Parent’s opinion is
consistent with Plaintiff's subjective compigé of pain, his pre-surgery MRI, and his
unsupported statement thatheed a back fusion but “apparenftitey] did notdo anything
with a bulging disc.” However, her opiniamas not accompanied by objective medical
evidence to support her conclusions, andirigensistent with thebjective records of Dr.
Buckley, the specialist who omged on Plaintiff's back andund Plaintiff's post-surgery
x-rays to be normal and to demonstrate afjienprovement.” Accalingly, the ALJ had
good cause to discount her opini@ee, e.g., Gagliardi v. Soc. Sec. Adnpivo. 18-CV-
62106, 2020 WL 96659%¢t *6 (S.D. Fla. Feb. 28, 202(f)nding that good cause existed,
in part, because treating physician’s opinigas largely based dnlaintiff's subjective
complaints and self-reports atatked objectiveevidence) (citingHughes v. Comm’r of
Soc. Sec. Admi86 Fed. App’x. 11, 13-14 (11thrC2012) (treating physician’s opinion

properly discounted by ALJ where opiniodsl not cite to specific objective medical
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evidence or test results orfeeence any specific inforrtian regarding the results of
evaluations)) an®ettaway v. Astrue876 F. App’x 889891 (11th Cir. 2010{finding that
ALJ had good cause to discount treatptgysician’s opinion where the opinion “went
against the balance of objective medical evideand was based mainly on [claimant’s]
subjective complaints”)).

Again, this court reviews the Commissiorgedecision to determine whether it is
supported by relevant evidence that a redaslenperson would accepts adequate to
support a conclusiodicNamee164 F. App’x at 923Crawford,363 F.3d at 1158. There
IS no question that the medicatord in this caseffers somewhat conflicting accounts of
Plaintiff's condition. On one tmal, there are complaints ofipahroughouthe records and
a documented need for surgery. On the rolfaad, Plaintiff had good range of motion
when he was reportedly taking only Flexeng underwent surgery, the objective records
following surgery show a normapine with “great improvemefithis surgeoropined that
his symptoms were due to weak core mus¢ées opposed to any condition related to his
back or spine), he was able to wean himself from narcatick he participated to some
degree in activities such as exercising anckimgy boxes to move. Thus, there exists
relevant evidence that a reasonable persmmadvaccept as adequate to support the ALJ’s
conclusion, and, even if thevidence preponderates against the ALJ’s findings, a court
must affirm if the decision if it iSsupported by substantial evidenbécNamee 164 F.
App’x at 923;Crawford, 363 F. 3d at 1158. For thessasons, the Court finds that the
ALJ’s assignment of little wght to Dr. Parent’s opinioiis supported by substantial

evidence.
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C. Opinion of Dr. Raymond Godsil

On January 24, 2013, over aayand a half after Plaintiffdate of last insured and
sixteen months after Dr. Buckley performedirgery, Plaintiff had a consultative
examination by Dr. Raymond Godsil, an orthapgghysician. R. 581-84. Plaintiff took
with him office notes from Haitton Orthopedic Surgry and Sports Medicine Clinic (Dr.
Buckley’s facility) and a “copy of an MIRrior to his first two surgeries'R. 583. Plaintiff
told Dr. Godsil that he had alge at L3—-L4 that was not treateand Dr. Godsil stated that
“[t]his degeneration of L3—L4 isonfirmed on the old recordR. 582. Dr. Godsil then
completed a medical source opniwith fairly restrictive limitations. Plaintiff argues that
Dr. Godsil's opinion substantiates the presentengoing limitations. Doc. 13 at 9.
However, the ALJ stated that he assigmexl weight to Dr. Godsil’'s opinion as a
consultative examiner because it was not relevahetperiod prior to #adate last insured,
having taken placen January 23, 2013, maifean one year aftéhe date last insureoR.
647.

The law of our circuit dictates that an@spective diagnosisa physician’s post-
insured-date opinion that the claimant suffeeedisabling condition prior to the insured
date,” supports a finding afisability only “whenthat opinion was consistent with pre-

insured-date medical evidencdéasley v. ColvinNo. 6:13-CV-1768-VEH, 2014 WL

* Plaintiff's first surgery was performed 1998, so this MRI would have been at least fifteen years old.

® In the first decision, the ALJ stated that “Dr. Gidown reports fail to reveal the type of significant
clinical abnormalities consistent with the aforet@med limitations, and the doctor did not provide a
rationale supporting his assessment, which renders ipégsaasive. Moreover, Dr. Godsil's statement is
accorded no weight, as his assessment is dated long afteeribd at issue and fails to reference the date
before the CLL.” R. 29.
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7330873, at *3 (N.D. Ala. Dec. 19, 2014) (quotiMgson v. Comm’r of Soc. Se430 F.
App’x 830, 832 (11th Cir. 2011)¥ee alsdNright v. Colvin 2015 WL 526806, *10 (11th
Cir. Feb. 9, 2015) (stating thdéeference is owed to retrogpige diagnosis if opinion is
“corroborated by evidenamntemporaneous with thelevant period” (citindvlason,430
Fed. App’x. at 832). First, Dr. Godsilapinion clearly does not address any limitations
the Plaintiff had before June 30, 2011. Tben specifically confims that the opinion
being given relates to currelmitations only. R. 592. Ithen states: “However, if you
have sufficient information to form an opon with a reasonable degree of medical
probably as to past limitations, on whatedavere the limitations you found above first
present?’1d. Dr. Godsil left this portion blank dnoffered no opiniorabout Plaintiff's
condition or any limitations thatvould have existed befordne date he prepared his
opinion.ld.

Second, while it is true that Dr. Godsil rewied previous medical records and stated
that a bulge at L3-L4 was confirmed on “o&tords,” those recordsust have been the
MRI before Plaintiff's firstsurgery in 1998, ashe 2011 MRI inDr. Buckley’s file
specifically indicates “no abnormality” at L3—LR. 382. In fact, there is nothing in Dr.
Buckley’s records that gyorts a finding of a disbulge at L3—-L4. Tarefore, even if Dr.
Godsil had offered a retrosfee diagnosis, his opinion walllstill be inconsistent with
the medical evidence from the relevant timequeand, accordingl was entitled to no
deference from the ALEee McClain v. Comm’r, Soc. Sec. Adn@ii6 F. App’x 935, 938
(11th Cir. 2017) (noting an ALJ did not day failing to address evidence that discussed

the claimant’s condition outsidke time frame that the claimant would qualify for benefits
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since the ALJ was tasked witletermining whether the claimant was disabled between the
onset date and the date last insur@diges v. Comm’r, Soc. Sec. Admn&&0 Fed. App’x
936, 940 (11th Cir. 2ZI4) (ALJ appropriately gave little weight to medical evidence from
a doctor who treated the clainta‘long after his date ofast insured hald] passed”);
Hughes 486 Fed. App’x. at 14 rgating physician’s opinions that were not based on
claimant’s mental and physical condition Bede conditions existed before the date last
insured “were not particularly relevant to @ther [the claimant] was disabled for purposes
of DIB”); Carroll v. Soc. Sec. Admin. Comm453 F. App’x 889892 (11th Cir. 2011)
(stating that “[e]vidence is irrelevant andnmaterial when it relates to a time period after
the eligibility determinatiorat issue”) (citation omittedPoole v. Berryhill No. 4:16-CV-
01532-MHH, 2017 WL 6593943t *5-6 (N.D. Ala. Dec26, 2017) (finding medical
opinion that did not state that it concerneaditons before date last insured was not a
retrospective diagnosis and, even if idhaeen retrospective diagnosis, ALJ owed no
deference to opinion because there was nmborating medical evidence during relevant
disability period and it was inconsistenithvcontemporaneous treatment notes) (citing
Mason 430 Fed. App’x. at 832).

For the above reasons, the ALJ did notie assigning no weight to the medical
opinion of Dr. Godsil, which was neither armspective diagnosis nor consistent with
current medical records, and the ALJ's deieation in that regal is supported by

substantial evidence.
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D. Opinion of Dr. John Dorchak

Before discussing the medical statememhgleted by Dr. John Dorchak, the Court
takes note of additional medical treatmermiereed by Plaintiff after he moved from New
York. On February 6, 2013, he saw Dr. Agbal at St. Francis Spine and Neurosurgery
Center for left lower back pain. R. 593. sHinedications at the time included amitriptyline
HCI tabs, lisinopril, pantoprazole sodiuamd simvastatin but no pain medicatidds.Dr.
Igbal noted that his range of motion was intadll planes and there was no apprehension
or clinical evidence of paiwith active range of motiorid. at 594. He noted a positive
Patrick test but a negative lumbar facet load tdstat 595. Plaintiff'sstraight-line gait
was normal, and his heel wallgintoe walking, and straight leg raising tests were normal.
Id. at 594-95. Dr. Igbal stated that theras no reproduction ohdex complaints with
testing of hips, and x-rayskian at the office that daytfewed normal maintenance of over
alignment, no fracture and mlslocation[,] [p]osterior dsompression and fusion L4-S1,
multilevel degenerative changes, deftl sacroiliac joint sclerosisld. at 595, 599.

Dr. Igbal’'s conclusion was “[m]ost likely pain due to irritation of left sacroiliac
joint,” and he suggested thataktitiff receive an injectionld. at 595. On February 12,
2013, Plaintiff had a left sadtiac arthrogram on which “mil@rthritic changes in the left
S1 joint were noted. No complittiag features [were] identifiedfd. at 596-97. He saw
Dr. Igbal on March 20, 2013, ferroutine follow-up appointmend. at 615. He reported
that the injection helped fawelve days but that his insance plan did not provide good
financial coverage for injections, that he wesing pain in his lefthigh and groin, and

that he continued to take gaeetin without side effectdd. at 615-17. At this visit,

29



Plaintiff had limited range ahotion in the thoracolumbargmn, a positive lumbar facet
load test on the left, negative Patrick testtbilally, and negative lumbé&acet load test on
the right.Id. at 616. The straight leg raising test was negative bilatetdllyDr. Igbal
wrote: “There is not reproducticof index complaints with g#ing of the hips (to include
palpation, range of matn and stability testing).fd. Dr. Igbal added hydrocodone to his
prescriptions and instructed him tdléov up in a month for pain managemelot. at 617.
Plaintiff reported that he was mewiwith a surgeon the following wedk.

On March 11, 2013, a week before halow-up appointmen with Dr. Igbal,
Plaintiff was seen by Dr. Benjamin SchwaatzHughston Clinic for left hip pairid. at
600, 602. He reported leftghand back pain, said “theveere problems with L2—L3 not
addressed by surgery,” and said that a ptesieray showed bone-on-bone arthritis of the
left hip. Id. at 602. Plaintiff had a normal gait with no limg. Upon examination of
Plaintiff's hip, Dr. Schwartzoted that Plaintiff had “minial pain at the extremes of
motion, mostly in the buttock aredd. When Dr. Schwartz exaned Plaintiff's x-ray,
his impression was “minimal evidence of @Ad no obvious suggestion of AVN. AP
pelvis x-ray shows lumbaspine fusion hardware.ld. Dr. Schwartz wrote that he
“certainly would not recommenrabgressive intervention.Id. He said some of Plaintiff's
pain may be residual from the luartspine, and he referred him to one of his spine partners
(Dr. John Dorchak)id. at 603.

On March 27, 2013, Dr. Ddnek ordered a CT scan Bfaintiff's lumbar spine,
which showed “postsurgical changes from L45tbwith lucency suounding L4 pedicle

screws possibly related kmosening or infection.Id. at 605. Plaintiff saw Dr. Dorchak on
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April 1, 2013, for a follev-up of his CT scand. at 628. Dr. Dorchak noted that the CT
scan showed “marked loosening about the Ldighe screw” but that the “pedicle screws
[were] not actually in a bad positiorid. at 630. The plan was for Plaintiff to repeat the
L4—-L5 fusion, leaving the hawndhre in place to provideaility and help with fusiond.

On April 18, 2013, Dr. Dxhak performed surgerid. at 606. A failed fusion is
known as pseudarthrosis. On the surgewstes, Dr. Dorchak diagnosed Plaintiff with
pseudarthrosis at L4-8.and degenerative dislisease at L4—L3d. He then wrote that
surgery findings were “that of an obv®yseudarthrosis dt4-L5 with advanced
degeneration of the disk spaeih large posterior disk ptrusion and annular teaid. at
607. At the follow-up visit on May 20, 20,18 month after surggr Dr. Dorchak noted
that Plaintiff was “very happy with his earlyirdcal result. The popping he had in his back
has resolved and the bagdin is improving.'1d. at 635. The Plaintiffx-ray showed that
the single level fusion of L4—vas “coming along nicely.fd. at 636.

One day after this follow-up visit, D Dorchak completed a medical source
statementld. at 926-28. The listed diagnosissvgseudarthrosis,” the prognosis was
described as “good,” and thesere no indicated side effects of prescribed medicalbon.
at 926-27. Dr. Dorchak also wrote on the fdhat Plaintiff could not work “for at least

four more weeks,” and he set forth certain physical limitatiddsat 926—927. Plaintiff

6 Among these limitations, in contrast to Dr. Pareat/aluation, Dr. Dorchak opined that Plaintiff would
miss only one day of work per month (instead of fong #hat he would be off task only ten percent of the
time (instead of twenty percent).
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was supposed to follow up with Dr. Dorchakotwonths later for x-§gs, but there are no
other medical records from Dr. Dorchak in the fild. at 636.

As Plaintiff correctly points out, the Al failed to mention the records of Dr.
Dorchak. However, it is undisputed that Plefrdid not see Dr. Dorchak until almost two
years after his last date insured, and tbherCcannot ignore the fact that nothing in Dr.
Dorchak’s medical source stanent purports to addressabitiff's limitations or his
condition before that time.

The undersigned feels thafar summary of Plaintiff'anedical history is that he
had moderate disc herniation at L4-S1 wii initial records showing excellent range of
motion even though his only medication washascle relaxer. He was later prescribed
stronger pain medication for his back pain, betthen underwent surgery to correct the
herniation. Dr. Buckley — therthopedic specialist who oed on Plaintiff’'s back and
who would have observed hisisp during surgery — opinedabhpost-surgery x-rays were
normal and that his residual pain was duewvegak muscles. After surgery, Plaintiff
voluntarily weaned himself off narcotics aradthough he continued womplain of back
pain, he was walking, acquired a treadmihilcl squat and performaotks, and his primary
physician noted that his pain was not to plent where he needed narcotics and, further,

that he had helped pack boxeshis move with only half od short-acting morphine tablet,

"The court record contains later medical recordsthmse records are not frdbr. Dorchak’s office. The

later medical records begin on June 14, 2016, whaimtPf established patient care with Dr. Kimberly
Funches-Jackson. R. 1003. Those records from 20b€ through March 2018 repeatedly indicate that
Plaintiff enjoys riding his bike, ambulates withdaiifficulty, has no tenderness, and has normal range of
motion; that he would continue therapies per Dr. Dorchak, avoid triggers, and take analgesics as needed
(no specific pain medications were listed among curresdications); and, as of March 5, 2018, he had not
seen Dr. Dorchak “in a whileld. at 1008-1086.
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all of which support a conclusion that Plaintiff is not disabled and incapable of even
sedentary employment. At sorpeint after surgery, his paxée screws became loose and

it became clear that Dr. Buckfs fusion did not fuse, requing a second surgery that
appears to haveekn a success.

Plaintiff argues that Dr. Dorchak’s recds and the need for a second fusion
constitute evidence of an going condition, butDr. Dorchak’s records indicate that
Plaintiff's back pain at the time of the secdodion was the result of loose pedicle screws
and pseudarthrosis frothe previous failed fusion, whiatould only have occurred after
the first fusion in September 2011 and whigas corrected and “coming along nicely”
after Dr. Dorchak’s surgeryDr. Dorchak’s medical statement does not address Plaintiff's
limitations before June 30, 2011, and thdyadiagnosis listed on the medical source
statement completed [yr. Dorchask is “pseudarthrosigiith a good pognosis. R. 926—
27. Therefore, the ALJ was not required to addreSeé#.Bullard v. Comm’r of Soc. Sec.
No. 6:19-CV-143-ORL-EJK, 2020 WL 1243244t *3—4 (M.D. Fla. Mar. 16, 2020) (in
case where doctor’s report did not offer opinmm plaintiff's congtion during relevant
period, stating that ALJ was not requiteddiscuss or weight the opinion) (citi@prdon
v. Soc. Sec. Admin., CommB25 F. App’x 512,514 (11th Cir. 2015) (per curiam)
(unpublished)Boyd v. Heckler704 F.2d 1207, 1211 (11th C1i983) (superseded on other
grounds),Mason 430 F. App’x at 832, anward v. AstrugeNo. 3:00-CV-1137-J-HTS,
2008 WL 1994978, at *4 (M.DFla. May 8, 2008) (notinghat ALJ should consider
evidence from physician offeringpinion as to claimant’'sondition prior to date last

insured but declining to reqei ALJ to do so when evidee presented was from after
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claimant’'s last insured date))see also Jimenez v. Comm’r of Soc. Sedo.
618CV5100RL37DCI, 2019 WL 3423477, at *5 M Fla. July 30, 2019) (stating that
the ALJ does not have to consider resdm after last insured date) (citiRgpbinson v.
Astrue 235 F. App’x 725, 72%h.1 (11th Cir. 2007) andughes486 F. App’x at 13-14);
Shannon v. BerryhillNo. Cv417-041, 2019 Wi413527, at *4 (S.D. Ga. Feb. 1, 2019)
(finding that ALJ properly dismunted opinion because it didtreiate that it pertained to
disability period and was noth®rwise confirmed by medical evidence, and the failure to
specifically mention each opinidhat was rendered post-dést insured did not require
remand). Accordingly, becaa Dr. Dorchak x@ressed no opinion about Plaintiff's
condition during the relevant period and ofi@ a diagnosis thatould not have even
existed during the relevant ped, his opinion is not probativef the issue of Plaintiff's
disability before his last date insured, dhe ALJ did not err iffailing to discuss it.

E. Plaintiff's RFC

With respect to the RFC in this case, Plaintiff argues that discounting or rejecting
the medical source opinions of Dr. Parent,Gwodsil, and Dr. Dorchak resulted in an RFC
that was not made up of the “whole cloth.”d®d3 at 3. However, the law is well-settled
that an RFC “need not be identical to adioal source statement from a physician, only
supported by substantial evidence. Indeaggairement that an ALJ’'s RFC finding must
be based on a physician’s medical souratestent would confer upon the physician the
authority to determine th&FC, which would abdicate the Commissioner’'s statutory
responsibility to determine whethan individual is disabled.Driggers v. AstrugNo.

1:12-CV-00272-LSC, 2012 WH#478963, at *4 (N.D. Ala. Sept. 20, 2012) (citing S.S.R.
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96-5p andRobinson v. Astrue865 F. App’x 993, 999 (11th Cir. 2010) (“[T]he task of
determining a claimant’s [RFGnd ability to wok is within the proince of the ALJ, not
of doctors.”));see also Coleman v. Sailo. CV 18-00279-B, 21® WL 3991070, at *8
(S.D. Ala. Aug. 23, 2019) (“To find thaan ALJ's RFC determmtion is supported by
substantial evidence, it must be shown thatAhJ has provide[d] a sufficient rationale to
link substantial record evidence to the leganclusions reached.” However, ‘it is not
necessary for the ALJ’s assessin® be supported by the assessment of an examining or
treating physician.” (quoting@oone v. Berryhill2019 U.S. Dist. LKIS 74764 *14-15,
2019 WL 1983813, *§S.D. Ala. May 3, 2019) (citationand internal quotation marks
omitted)). Additionally, as explained in detail above, the undersigned has found that the
ALJ had good cause to discount Dr. Pareapsiion, that the ALJ’s assignment of little
weight to her opinion is supported by subsia evidence, and that the ALJ did not err
with respect to the opinions of Dr. Godsil ddd Dorchak. It follavs, then, for the same
reasons that support each of those deternoimgtihat the RFC in this case is supported by
substantial evidence.

F. RemandInstructions

Finally, Plaintiff argues that the ALJifad to comply withthe previous remand
order by (1) improperly discd&ing Plaintiff's allegationsof pain and (2) improperly
discounting the treating physicia opinion. Because thestiting physician’s opinion is
addressed above and the Cous bancluded that the ALJ’s @emination with respect to

the treating physician’s opinios supported by substantial evidence, the Court will address
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only the issue of the ALJ’s edibility determination regardinPlaintiff’'s allegations of
pain.

In his determination below, the ALJastd as follows regarding Plaintiff's
complaints of pain:

After careful consideration of the ieence, the undersigddinds that the

claimant’'s medically determinablempairments could reasonably be

expected to cause the alleged symptdmsvever, the claimant’s statements
concerning the intensity, persisteras@ limiting effects of these symptoms

are not entirely consistent with theedical evidence and other evidence of

record for the reasons explained in this decision.

R. 644. He then went on to note the various reasons that he did not fully credit Plaintiff's
allegations of pain. For example, at the second administrative hearing, the Plaintiff
“reported that after his last surgery, he wake @b walk and go tehysical therapy. He
could walk 10 to 15 minutes at a time amdnaximum of one and one-half miles. He
testified that he voluntarily reduced his paiedication because s tired of living like

a zombie. According to the ctaant, he was able to sit 15—80nutes while reclining, and
stand 10-15 minutes. He stated that he layndwith his feet eleated and still does that
currently.”ld. at 644-45.

The ALJ then thoroughly discussed Plditgimedical records dere the last date
of insured, stating that the “evidenceridg that time shows substantial functioning
capability allowing theperformance of sedentary wotknder the residual functional
capacity herein.ld. at 645. For instance, he nottttht Dr. Buckley’s examination in

January 2011 revealed 5/5 strength and extdetinge of motion even though he was

taking only Flexeril.ld. at 645. He pointed out that Dr. Buckley’s examination in March
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2011 revealed no muscle tenderness or spasm and full range of nabtlorApril, records
from the pain management fagilidlescribe Plaintiff as “verfit” with a gait that was only
slightly antalgic, fairly normal range of motipand the ability to deon and off the exam
table without helpld. at 645-46. By May, he was doing “ok” without the long-acting
morphine and was taking the short-acting morphine ddlyat 646. By mid-June, Dr.
Buckley noted a decreased rarajenotion, but he had a symetrical gait with no limp,
no muscle tenderness or spasm, and vertbbhés that were symmetrical and nontender.
Id. It was at this point that Plaintiff optédr surgery. Based on the above records, the
ALJ determined:

The evidence during that time does shmwbstantial functioning capability

and that the claimant was capableefforming at the sedentary exertional

level with the limitations outlinedn the residual functional capacity

assessment. The undersigrdoes not mean to imply that the claimant was

completely asymptomatic during eéhpertinent period. He has been

determined to have “severe” impairmgn determination that is indicative

of some degree of functional limitai. Nevertheless, he has failed to

establish that his impairments were & tiequisite severity as to preclude all
work activity priorto June 30, 2011.

After discussing the Plaintiff’'s medical receridefore his last date insured, the ALJ
discussed Plaintiff's progress after surgdrgm his ability to walkup to two miles per
day two weeks after surgeryshability to wean himself off narcotics, the ability to perform
plank exercises for two minutes, and his réporhis own treating physician that he had

been packing and moving thingspreparation for his moveld. at 646—47. In the first

8 When the ALJ pointed out that Dr. Parent’s note & had been packing and moving, Plaintiff said he
had only supervised and did not “really recall packing frigging box.” R. 68. Dr. Parent wrote that
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decision, the ALJ also pointedit that Plaintiff had compled a questionnaire on June 21,
2011, indicating that he had no problems va#rsonal care and that he specifically had
checked “no problem” with dressing, bathirmgying for hair, feedig himself, and using
the toilet, and that he indicated heyh&d difficulty putting on socks and shokk.at 55,
289-290. The Plaintiff testiftethat he was not feeling paat that time because he was
heavily medicated on two diffanetypes of mgohine pills.ld. at 55-56. However, he
agreed that his activities included takirigpg walks for exercise and doing planid. at
57-61, 70. He was also egming on a treadmill for 15 &0 minutes and on a recumbent
stationary bike for 45 minutekl. at 69.

Credibility determinations arwithin the province athe Commissioner, not the
courts.Taylor v. Comm’r of Soc. Se@13 F. App’x 778, 779 (tth Cir. 2006). As the
Eleventh Circuit stated ith respect to a claimastcomplaints of pain:

The ALJ considers all of the recordidence in determining the claimant’s
RFC, Phillips, 357 F.3d at 1238ncluding a claimant’s own testimony of
pain or other subjective symptoniyyer, 395 F.3d at 1210. Where, as here,
a claimant is trying t@stablish a disability tbugh her own testimony of
pain and subjective symptoms, the JAconsiders whether that evidence
meets our “pain standardd. The pain standard requires the claimant show:
“(1) evidence of an underlying medi@ndition; and (2) either (a) objective
medical evidence confirming the sevemtfythe alleged pairor (b) that the
objectively determined medical conditioan reasonably be pected to give
rise to the claimed painWilson v. Barnhart284 F.3d 1219, 1225 (11th Cir.
2002); see also 20 C.F.R. § 404.1529@)-f a claimant testifies as to her
subjective complaints of disabling paand other symptoms, as Bailey did,
the ALJ “must clearly articulate xplicit and adequate reasons for
discrediting the claimant’s allegation$ completely disabling symptoms.”
Dyer, 395 F.3d at 1210 (quotation marks omitted).

Plaintiff had an old morphine pill that he cut in halta&e the edge off, but Plaintiff said he did not recall
making that statement to Dr. Parent. R. 69. Howstere is no explanation as to why Dr. Parent would
have made this notation if Plaintiff did report it to her.
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Here, the ALJ articulated explicitnd adequate reasons for discounting
Bailey’s subjective claims of paimnd those reasons were supported by
substantial evidenc&ee Wilson284 F.3d at 1226 (“$stantial evidence in
the record supports the ALJ’s findings the medicalral other evidence
simply was not consistent with [thetaimant’s] alleged disabling pain.”).
Specifically, the ALJ reasoned that ttezord did not substantiate Bailey’s
allegations of disability, and that Bay’s “testimony and other allegations
of pain and functional restrictionare simply disproptionate to the
objective medical evidence as a whole.”

Bailey v. Soc. Sec. Admin., Comnv®1 F. App’x 136, 141-42 (11th Cir. 2019). As
outlined above, the ALfllly discussed the Plaintiff's ported activities and the portions
of his medical records (including his pre-semgMRI, his excellent range of motion before
starting pain medication, his x-rays followisgrgery, his orthopedic surgeon’s diagnosis
following surgery, and his improvement after smg that failed to substantiate Plaintiff's
allegations of pain and demonstrate that teistimony regarding pain and limitations is
disproportionate to the objective medical @nde as a whole. Bad on this Court’s
review of the record, the Als credibility determinatioris supportedby substantial
evidencé. See Johnston v. BerryhiNo. 8:17-CV-1564-T-AAS2019 WL 1035852, at *4
(M.D. Fla. Mar. 5, 2019) “[Plaintiff's] descripns of his pain were inconsistent with

reports from his treating and examining physisiavhich showed th&ie had a full range

° On the issue of credibility and based on an indepen@eiew of the record, the undersigned notes that
the Plaintiff claimed multiple times throughout his neaditreatment that he was not working due to his
injury. He also testified in this manner at his adstmaitive hearing. R. 280. However, Plaintiff's social
security earnings report shows that he earned naniedéon 2006, 2007, 2008, or 2009. In 2010, the year

of his December injury, he earned only $2,978.00 ¢lrengh he had consistiy earned over $30,000.00

per year from 1999 through 2005. R. 264-272. Further, Plaintiff testified under oath that he sold his car in
April 2011 because he could no longer drive due to leaiel and medications and that his wife drives him
around everywhere. R. 51. However, he reported t&8ment on August 15, 2012, that his arms would go
numb at times, including when he was “driving with his arm on top of the steering wheel.” R. 535. Also, in
Dr. Igbal’s medical records from February 2013, driving is listed as an aggravating factor for his leg pain.
R. 593, 621.
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of motion in his arms and legs and was capabbtioing light work. His description of his
pain was also inconsistent with his owstigony concerning hidaily activities.”)

Moreover, as the EleventhrCuit has stated, the “question is not . . . whether ALJ
could have reasonably credited testimony, but whetherghALJ was clearly wrong to
discredit it.”Werner v. Comm’r of Soc. Sed21 F. App’x 935, 98-39 (11th Cir. 2011).
Although there is evidence ithe record that could be construed as supporting the
Plaintiff's complaints of pa, this Court cannot “decide the facts anew, reweigh the
evidence, or substitute [ita)ggment for that of the [ALJ]Winschel v. Comm/ 1631 F.3d
1176, 1178 (11th Cir. 2011) (citans and internal quotatiommsnitted). The ALJ offered
a sufficient explanation for discounting Plifii's testimony and cited objective medical
evidence refuting the severity Bfaintiff's medical condition. Based on that explanation,
the undersigned cannot say that the ALJ was “clearly wrong” to discredit Plaintiff's
allegationsWerner 421 F. App’x at 939. As a result, the ALJ did not err in discounting

Plaintiff's complaints of pain, and higcision rests upon substantial evidelce.

%1 addition to remanding on the issues of Plaintiéfedibility and the treating physician’s opinion, the
remanding court stated that the ALJ ddlilto consider the side effectsRifintiff's medications. R. 765.
However, Plaintiff, who at all times has been repmésg by counsel, did not argue that his medication
rendered him disabled or contributed to his disability. The remanding court stated that the record was
replete with references to the side effects of medication and, Citiwart v. Schweike662 F.2d 731 (11th

Cir. 1981), said the ALJ was required to considédrether plaintiff suffered any side effects from
medication. As a result, in the second decision, the ALJ noted the absence of any mention of side effects
from the majority of Plaintiff's medical records. Atiugh Plaintiff testified at his hearing that he could

not function and that he felt like a “zombie” when oinpaedication, in this second appeal, other than a
passing reference to side effects as part of his diugemmplaints (Doc. 13 at 15), he has again made no
argument that the side effects of his medication maubleim disabled or contributed to a disability. Upon

a review of the record and as pointed out above, thermenimal references to side effects in Plaintiff's
medical records, he was able to voluntarily weanskif off pain medication, and he told his treating
physician that he was in pain but not to the point wheraeeded narcotics. As a result, to the extent that
Plaintiff's credibility argument is meant to incluties few comments about pain medication side effects,
substantial evidence in the record supports a comnciubat side effects did not contribute to disabilige

Wells v. Soc. Sec. Admin., Comn¥ir7 F. App’x 429, 432 (11th Cir. 2019) (“Unlike the claimant in
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VIl. CONCLUSION

For all of the reasons stated aboube decision of the Commissioner is
AFFIRMED.
A separate judgment will issue.

DONE this 31st day of July, 2020.

[s/ WallaceCapel Jr.
WALLACE CAPEL, JR.

CHIEF UNITED STATES MAGISTRATE JUDGE

Cowart, Wells had counsel to assist her in developing her case and she never testified or argued that the
side effects of her medicines were disabling. The atnative law judge’s ‘failure to inquire further into

possible side effects did not deprive [WellsJaoieaningful opportunito be heard.” (citingCherry v.
Heckler, 760 F.2d 1186, 1191 n.7 (11th Cir. 1985) (distinguisiogard).
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