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SHIRLENNA MCCKENZIE, as next
friend of C.M., a minar

Plaintiff,
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TALLADEGA CITY BOARD OF
EDUCATION; JENNIFER JACKSON,
in her individual capacity; and
JEWELL MONROE, in her individual
capacity

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants

MEMORANDUM OPINION

This cae originates in achoolbus evacuation driluring whichC.M., a
special needstudent at Graham Elementary School in Tallagagdama fell
and was injured C.M.’s mother Shirlenna McKenzi¢the “Plaintiff”), has filed
suit on behalf of her daughter against the Talladédy Board of Education (the
“Board”); Jennifer Jacksorg;.M.’s classroom teachegandJewell Monroe, théus
driverwho conducted the evacuation dfdbllectively, the “Defendants”).Her
claims includea claimunder 42 U.S.C. § 1983 against all of the Defersltont
violating C.M.’s “substantive due proceasghts” and creating a “dangerous
situation” when they forced C.M. to participate in the bus evacuation drill (Count

[); a 8 1983 claim against the Board for failing to adequately train and supervise
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Jennifer Jackson and maintaining a custom or practice that exhibited “deliberate
indifference” to C.M.’s “constitutional rightgCount Il); a claim against thBoard

for negligencdCount Ill); a claim againsienniferJackson for negligence and
wantonnesgCount IV), and a claim againgewellMonroe for negligence and
wantonnesgCount V) (Doc. 31(“Am. Complaint”)).

The case in now before the Court on motions for summary judgment by
Jackson and Mwmroe (doc. 56) and thigoard (doc. 58). The Defendants have also
filed a motion to strikeéwo affidavits submitted by the Plaintifi opposition to the
motions for summary judgmer{Doc. 64). For the reasons discussed below, the
Defendants’ motion to strike the affidavits will be granted in part and denied in
part; the Defendants’ motions for summary judgment will be granted as to the
Plaintiff's 8 1983 claims; and the Plaintiff's state law claims will be dismissed
without prejudice

PROCEDURAL HISTORY

The Plaintiff initially filed this action against only tlB®ard and Jennifer
Jackson. (Doc. 1)She subsequenthmendeder complaint and added Jewell
Monroe as a defendant. (Doc. 31). The Defendants then filed a motion for
judgment on the pleadings, arguing (in part) that the Court lacked subject matter
jurisdiction over the case because the Plaintiff had not exhausted her administrative

remedies undehe Individuals with Disabilities Education Act (IDEA”), 20



U.S.C. § 140@t seq- (Doc. 48). The Plaintiff opposed the motion for judgment

on the pleadings, asserting in her opposition that “[t]his is simply not an IDEA

case.” (Doc. 51 at 5). She stated that she “has no issue and has made no claim

regarding the sufficiency of C.M.’s IEP or access to a Free and Appropriate Public

Education (FAPE),” noting that “IDEA’s primary purpose is to ensuFAPE, not

to serve as a totike mechanism for compensating personal injurld” &t 3-4).

The Court agreed with the Plaintiff and denied the Defendants’ motion. (Doc. 55).
Following the completion of discovery, the Defendants filed the present

motions for summary judgmentDocs. 56 &58). In response to the summary

judgment motions, the Plaintiff has submitted (among other evidentiary support)

the Affidavit of Bernadine Jackson (doc.-8Pand the Affidavit of Robin Dates

(doc. 6212), two caemployeeswho witnessedhe bus evacuation drait issue

here The Defendants have moved to strike the two affidavits because they were

not produced by the Plaintiff during discoveifpoc. 64). The Court will first

! The IDEA was enacted, in patto ensure that all children with disabilities have available to
them a free appropriate education that emphasizes special education and relatl serv
designed to meet their unique needs. ...” 20 U.S.C. § 1400(d)(1)(A). The IDEA requires public
educationahgencies to have an Individualized Education Program (“IER8jfect at the

beginning of each school year for each child with a disability. 20 U.S.C. § 1414(d)(21A)

IEP is a written statement for each child wittiisability that includes, among other elements, a
statement of the child’s “present level of academic achievement and functidoainaerce” and

a statement of “measurable annual goals, including academic and function&lfgo#ig, child.

20 U.S.C. § 1414(d)(IX).



address the Defendants’ motion to strike the affidavits, and will then turn to the
motions for summary judgment.
THE DEFENDANTS’ MOTION TO STRIKE

Bernadine Jackson #ésparaprofessionatho workedn Jennifer Jacksos’
classroom at Graham Elementary. She also drove thmspeeds bughat C.M.
regularly rode.Robin Datesvorked as a special education aide in teacher Amy
Crowe’s classroom at Graham Elementa®e also served as Bernadine
Jackson’s bus driver aide.

As noted, the Plaintiff's opposition to the Defendants’ motions for summary
judgmentincludes araffidavit from Bernadine Jacks and araffidavit from
Robin Dates (Docs. 624 & 62-12). In the affidavits, Jackson and Dates provide
background information regardingeih employment by thBoard, the training
they have received over the years, and their familiarity with Giivil,describe
what they withessed on the date of the bus evacuditibn Both affidavits were
signed on April 16, 201%juring the discovery phase of this actidtursuant to
FeD. R.Civ. P.37(c) the Defendanteavemoved the Court tetrike the affidavits
as a sanction for the Plaintiff's failure pooduce the affidavits during discovery.

Theyargue thathe Court shuld strike the affidavits in their entirety, @t a

2 Rule 37(c) provides: “If a party fails to provide information or identify a witnesequired by
Rule 26(a) oKe), the party is not allowed to use that information or witness to supply evidence
on a motion, at a hearing, or at a trial, unless the failure was substantiallygustiite
harmless.Fep. R.Civ. P. 37(c)(1).



minimum, strike certain portions of # affidavitsbecause they contain improper
testimony as to causation and inadmissible hearsay. The Plaintiff did not respond
to the motion to strike.

The Court delines to grant the Defendants’ motion to strike the affidawits
toto, for two primary reasons. First, Bernadine Jackson and Robin Dates are not
surprise witnesses whose identities were kept hidden from the Defendants. To the
contrary, the Plaintiff's amended complaint alleges that “C.M.’s bus driver
Bernadine Jackson (whs also a pararofessional) and another pareofessional,
Robin Dates, witnessed the entire incident from their nearby classroom windows.”
(Am. Complaint at  42). The Court also notes that the Defendants do not argue
that the Plaintiff failed to idarfy Jackson and Dates as “individual[s] likely to
have discoverable informatian that the disclosing party may use to support its
claims or defenses,” as requiredfgp. R. Civ. P.26(a)’ The Defendants’
assertionn their motion to strikehat they “would have deposed B. Jackson and
Dates had they known Plaintiff intended to rely on B. Jackson['s] and Dates’
testimony” (doc. 64 at 5) rings hollow, given the Plaintiff's identification of
Jackson and Dates witnesses her amended complaiahd, presmably, in her
Rule 26 disclosuredndeedthe Courtfinds it surprising that the Defendants

elected not to depose Jackson and Dates during discovery. Regardless of whether

3 The Plaintiff's Rule 26 disclosures are not before the Court.
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their affidavis had or had not been producta Court would have anticipated
that the Defendants wéd want to depose twadisclosedvitnesses to the
underlying incident.

Second, the Plaintiff did not conceal the existence of the two affidavits. As
the Defendants acknowledge, the Plaintiff identified both affidavits in her privilege
log and asserted that they were “attorney work product and therefore not
discoverable.”(Doc. 643 at 4). The Plaintiff provided the privilege log to the
Defendants on October 15, 2015, more than a month and a half before the
discovery cutoff date of November 30, 201Boc. 643 at 2). The Court
appreciates the Defendants’ position thatatfielavits are not attorney work
product and should not have been withheld, but the Defendants had ample time to
either file a motion to compel production of the affidavits urkder R.Civ. P.

37(a) or notice Jackson’s and Dates’s depositions andtbkaittestimony that
way. The Defendants did neither.

In support of their motion to strike, the Defendants kltore v. Corp.
Facilities Mgt., L.L.C. Case No. 2:1@v- 3354SLB, 2012 WL 4329288 (N.D.

Ala. Sept. 17, 2012)In Moore, Chief District Juge Sharon Blackburn granted the
plaintiff’ s motion to strik a witnessleclaratiorsubmitted by the defendant in
support of a motion for summary judgment. Unlike here, however, the identity of

the witnessn Moorehad not been disclosed to the plaintiff prior todieadline



for updating the parties’ Rule 26 disclosuagsl prior tathe close of discovery.
Judge Blackburdeterminedhat “[c]learly, plaintiff was prejudiced by
defendant’s failure to disclose [the identity of the witness] and the docsiment
attached to hiBeclaration, which form the basis of defendant’s defense to
plaintiff’'s claims; due to the failure to disclose plaintiff had no opportunity to
depose [the witness] within the time allowed by the court’s scheduling’order.
Moore, 2012 WL 829288 at *5.Under those circumstances, Judge Blackburn
found that “defendant’s failure to disclose within the time set forth in the court’s
Scheduling Order was not harmless” and granted the plaintiff's motion to strike.
Id.

Here, in contrasthe Raintiff disclosedthe identity of Bernadine Jackson
and Robin Dateas witnesses early thelitigation and disclosed the existence of
their affidavits prior to the close of discovery, affording the Defendants ample
opportunity to depose them within the time allowed by the Court’s Scheduling
Order. Although the Court does not condone the Plaintiff's withholding of the
affidavits on questionable (at best) work product grounds, the @uast with
some reluctance, that the Plaintiff's failure to produce the affidavits was harmless,
given that the Defendants filed no motion to compel production of the affidavits

and could have, in any event, deposed both witnesses.



The Court does, however, agree with the Defendants that certain portions of
the affidavitsshould be stricken. Specifically, the Court agrees that the 16th
paragraplof Bernadinelacksois affidavit and th&0th paragraplof Robin
Dates’s affidavit should be stricken, becabheth paagraphs contaiapeculative
and conclusory testimony regardiwtat would have happened if the evacuation
drill had been conducted differently, as well as conclusory testimonththat
DefendantsconductviolatedmandatoryBoard policies. The Court also agrees
thatthe 8th paragrapbf Jackson’s affidavit anthe 3h and 7th paragraplod
Dates’s affidavit contain inadmissible hearsay, and to that extent those paragraphs
are due to be stricken as wellhe Court has not considered any of the stricken
testimony in ruling on the Defendants’ motions for summary juddgme

THE DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT

. SUMMARY JUDGMENT STANDARD

Rule56 of the Federal Rules of Civil Procedure provides that a court “shall
grant summary judgment if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter offfan.”
R.Civ.P.56(a). In other words, summary judgment is prépéer adequate time
for discovery and upon motion, against a party who fails to make a showing
sufficient to establish the existence of an element essential to that party’s case, and

on which that party will bear the burden of proof at trial.élotex @rp. v.



Catrett 477 U.S. 317, 322 (1986). “In making this determination, the court must
review all evidence and make all reasonable inferences in favor of the party
opposing summary judgmentChapman v. Al Transpqre29 F.3d 1012, 1023
(11th Cir. 2000 (en bang (quotingHaves v. City of Miamb2 F.3d 918, 921 (11th
Cir. 1995)). Inferences in favor of the notoving party are not unqualified,
however. “[A]n inference is not reasonable if it is only a guess or a possibility, for
such an inference is not based on the evidence, but is pure conjecture and
speculation.”Daniels v. Twin Oaks Nursing Hon&92 F.2d 1321, 1324 (11th Cir.
1983) (alteration supplied). Moreover,
[tlhe mere existence of some factual dispute will not defeat

summary judgment unless that factual disputeaserialto an issue

affecting the outcome of the case. The relevant rules of substantive

law dictate the materiality of a disputed fact. A genuine issue of

material fact does not exist unless there is sufficient evidenoeng

the nonmoving party for a reasonable jury to return a verdict in its

favor.
Chapman229 F.3d at 1023 (quotirtgaves 52 F.3d at 921) (emphasis and
alteration supplied)See also Anderson v. Liberty Lobmc., 477 U.S. 242, 251
52 (1986) (asking “whether the evidence presents a sufficient disagreement to

require submission to a jury or whether it is so-siged that one party must

prevail as a matter of law”).



ll. FACTS*

The bus evacuation drdjiving rise to this actio was conducteth Felruary
2013. At that time, C.M. wasdlyears oldanda student at Graham Elemant

C.M. suffers from cytomegalovirus, cerebral palsy, seizures, asthma,
osteopenia, and arthriti®uring the 2012013 school year, she had the mental
capacity of a preschooleBhe is nofverbal, oher than a few words such as “hey
and “mom.” She is righthand dominant, and is able to point at things she wants as
a means of communication. She is able to complete her school work with “hand
over hand” and “hand under hand” assistance.

C.M. uses a wheelchair, although she is able to walk short distares
Plaintiff testified that it is “fine” for C.M. to walk as long as there is “somebody
besideher, because her legs will give outMcKenzie Dep(Doc. 627) at 193)
C.M.’s IEP for the 20122013 school yeaeflects:

... [C.M.] had orthopedic surgery in 2011 and since that surgezye

has been a decrease in mobility skills. She now wants to be

transported in the wheelchair and complains when asked to stand and

walk any distance. She is now well healed from surgery and mom

related that there will be no additional surgeries &eddoes not

believe the surgery was successful. Therapist did get [C.M.] to walk

in the classroom and the short school hallway with one hand
assistance. [C.M.] also does not like to flex her knees ....

* These ar¢he “facts” for summary judgment purposes only. They may not be the actsal fact
See Cox v. Adm’r U.S. Steel & Carnegie Pension FundF.3d 1386, 1400 (11th Cir. 1994).
Except where noted, the “facts” are undisputed.
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Recommendations: It is recommended that [C.M.] receiv

direct/consult services to help her return to short distance walking in

the classroom. Therapist did talk with [C.M.’s] mother and assure her

that our goal is only to do classroom walking and not to do any stairs.
(Doc. 628 at 12). Her20122013IEP further reflects that C.M.’s “present level of
performance is walking in little small increments in order to continue her mobility
level” and that C.M. “will participate in related PE activities with peers 80% of the
time ... [and] will move appropriately mwalking, exercises, and rhythmic
activities 80 % of the physical education clasd.)

At the start of the 2022013school year, C.M. was a studemtJennifer
Jackson’s special education class at Graham Elementary. Jewell Monraea was
instructonal aide in theclassroon, as wellas aspecial needs bus driveghe had
been a special needs bus driver for 20 years and had aatssfsed and
completed all training, educational, and annual recertification requirements for
driving a special needs bus as imposed by the Board aidaihe@ma Depament

of Education Despite serving as both an instructional aide and a special needs b

driver, Monroe had never been given or examined a student’s IEP.

® In her opposition brief, the Plaintiff argues that whether C.M. was ambulatory or non-
ambulatory is a disputed fact. (Doc. 62 at 2-3 & IIMe Court does not agree. There may be a
dispute regarding the extent to which C.M. was ambulatory, but there is no genuinettiesput
she was able to walk, as her mother admitted and her IEPs reflect.

11



In October 2012, C.M. suffered a swoll@nkle during a fire drill at the
school® She was out of her wheelchair at the timfighe drill. Following that
incident, the Plaintiffold Jennifer Jackson and Principal Melissa Dyer that she did
not want C.M. to be out of her wheelchair unless it was absolutely necessary.
TheAlabama School Bus Driver Handbook (the “Handbook”) provides that
school buglrivers including special neadous driversmustconduct bus
evacuation drills at least twice each school ye@ilandbook at 45 & 53). The
Handbook further provides that “[d]rivers and aides on special needs buses must
devise a written plan for the emergency evacuation of thelests prior to the
first evacuation drill each year..” (Id. at 53). In additiontwo evacuation
blankets must be kept on each special needs bus and “used to drag students who
are norambulatory towards the available exit, remove students from the bus and
drag or carryghem to a safe location.{ld. at 5253).
According toJewellMonroe,Wanda Cochran, the Transportation Director
for the Talladega City Schools, instructed her to conduct one bilusexvacuation
drillsby February 15, 2013, and to include a wheelchair student in th& drill.

Monroe had a wheelchair student who regularly rode her bus, but that student

® Jennifer Jackson disputes that C.M. was injured dihiadire drill. (J. Jackson Dep. (Doc. 62-
3) at 89-92).

" A copy of the Handbook is located at Docs. 62-11 through 62-15.

8 Wanda Cochran denies instructing Monroese a wheelchair sient in the drill. (Cochran
Dep. (Doc.62-16) at 35-36).

12



attended the high scbhband not Graham Elementary where Monroe worked as an
Instructional aide. Monroe’s bus driver aide, John Compton, also worked at a
different school. According to Monro€Eomptons availability to come to the
elementaryschool to participate in the evacuation drill was limited and did not give
themenough time tgo to the high school, pick up their regular wheelchair
student, and return to the elementary school to conduct the drill. Consequently,
Monroe decidedwith Jennifer Jackson’s permissidn)use C.M. in the drilleven
though C.M. regularly rode the special needs diniven by Bernadine Jackson and
had already participated in amacuation drill orherbus.

Monroe conducted hdrus evacuation drill on February 13, 20%&he did
not have an emergency evacuation plan in place at thaf tM@nroe conducted
the drill from inside the bus, while Compton stood outside the back of the bus and
assisted the students as they evacuatenhifer Jackson witnessed the drilkhe
had no training with regards to school bus evacuations and had not been authorized

to supervise an evacuation dfl.

® The Defendants contend that Monroe testified that she did have an evacuationgiéce for

the 2012-2013chool year.(Doc. 65 at 9-10, citing Monroe Dep. at 331-32). The Court does
not agree. Monroe’s initial testimony on this point may have been subject to tpeeitatiéon
advanced by the Defendants (the Court finds the cited testimony to be ambiguous), but she
subsequently testified unequivocally that ditenotfill out a bus evacuation plan for the drill on
February 13, 2013, and “didn’t fill one out until after this incident ... because [she] didn’t know
much about it.” (Monroe Dep. at 333-34).

19The Defendats assert that Jewell Monroe supervised the bus evacuation drill and that Jennifer
Jackson was merely a witness. (Doc. 658-at& 14).

13



C.M. was the last student to be evacuated from the bus. Monroe had never
conducted a bus evacuatidnll with a wheelchair student befor&hedid not use
a blanlet to drag C.M. towards an exit. Instead, lsbped C.M. get out of her
wheelchair and then walked with hemtardsthe back of the bus.

Exactly what happened next is in disputecording to Monroe, she told
C.M. that the plan was f@&.M. to sit down on the floor of the bus and then slide
towards the edge of the back dowhere Compton was waiting to assist her off the
bus. C.M. began lowering herself to the floor of the bus, with Monroe’s left hand
on C.M.s left shoulder and Monroe’s right hand behind C.M.’s back. C.M. lost her
balance and felistraight down” landing on her “rear enddn the floor of the
bus!! After C.M. fell, Monroe and Comptdrscooted herto the edge athe bus
and lowered her onto the groun@.M. then walked to her wheelchair, which had
been lowered out of the bus and was affsst away. Monroe and Compton put
C.M. in the wheelchair, and Jennifer Jackpashed her in her wheelchair back
into the cassroom.(Monroe Dep(Doc. 626) at146-67).

Bernadire Jackson and Robin Dates disagree with Monroe’s account of the
incident Bernadine Jacksonitnes®d the incidenfrom her desk in Jennifer
Jackson’s classroamAccording toBernadinelacksonMonroe helped C.M. take

oneor two steps to the edge of the back of the bus and then tried to get C.M. to

1 Neither Compton nor Jennifer Jackson saw C.M. fall. (J. Jadksprat 124; Compton Dep.
(Doc. 62-1) at 113).

14



jump. Monroe let go of C.M., who fell backwards into the bM®nroe and

Jennifer Jacksopicked up C.M. and lowered her off the back of the bhsy

then tried to get C.M. to walk back into the classroom. C.M. was crying the whole
time. (Doc. 624).

Robin Datesvitnessed the itident fran her desk in Amy Crowe’s
classroom According to Dates, Monroe stood behind C.M. at the back door of the
busand tried to get C.M. to bow or stoop to jump off the bus. Dates then saw
C.M. fall backwards. Monroe and Jennifer Jackson, whosteagling on the
ground, picked up C.M. and took her off the bliey then made C.M. walk back
into the building.(Doc.62-12).

Jennifer Jackson and Jewell Monroe reported the incident to Principal
Melissa Dyetthat afternoon. Jackson told Dyer that C.M. had fallen during the bus
evacuation drill and that her right arm appeared to be swellihg.Plaintiff took
C.M. tothe emergency room that nighX-rays revealed that C.M. had broken her
wrist in three places, fractured a bone in her neck, and chipped a bone in her back.

At the Plaintiff's request, C.M. was moved out of Jennifer Jackson’s special
education class drRebruary 22, 2013, and into Amy Crowe’s clagslditionally,
PrincipalDyer issued aStudent &fety-Letter of Concernto Jacksonand
Transportation Director Wanda Cochran issued a “Bus Evacdiagtter of

Warning” toMonroe. Dyer noted that Jacksdishould have demonstrated more

15



careful consideration of [C.M.’s] health history before consenting to use herin a
drill.” (Doc. 6221). Cochranadmonishedonroe for using C.M. in the bus
evacuation drill instead of her regular wheelcls@ident. (Doc. 62-22).

Since the incidentn February 13, 2013, C.M. has been unable to use her
right hand as she did before, and does not use the hand to wave or gesture. C.M.’s
20132014 IEP confirms that “[d]uring the past year, [C.M.’s] dominant right hand
suffered an injury and it is because of such that her ability to complete pointing
tasks was minimal.(Doc.62-9 at 2).

[Il. ANALYSIS

A.  The Plaintiff's Section 1983 Claims

ThePlaintiff's amended complaimontairs two federalclaimsunder 42
U.S.C. 81983 a claimthat all of the Defendants violated C.M.’s “substantive due
process rights” by exhibiting “deliberate indifference” to C.M.’s virding and
safety and creating a “dangerous situation” when they forced C.M. to participate in
the bus evacuatiodrill (Count I) and aclaimagainst the Boartbr failing to
adequately traiand superviséennifer Jackson and maintaining a custom or
practice that exhibitetdeliberate indifferenceto C.M.’s “constitutional right%
(Count I1). Section 1983mposes liability on any person who, under color of state
law, deprives a person “of any rights, privileges, or immunities secured by the

Constitution and laws.42 U.S.C. 8 1983To prevail ona claim undeg 1983 a

16
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plaintiff must show/(1) that he déendant deprived hef a right secured under

the Constitution or federal law and (2) that sacteprivation occurred under color
of state law.” Arrington v. Cobb Cnty139 F.3d 865, 872 (11th Cit998). To

hold a governmeat entity such as the Board liable under § 1983, a plaintiff must
show*(1) that [her]constitutional rights were violated; (2) that the municipality
had a custom or policy that constituted deliberate indifference to that constitutional
right; and (3) that the policy or custom caused the violatiddicDowell v. Brown

392 F.3d 1283, 1289 (11th Cir. 2004he governmeral entity “must be found to
haveitself caused the constitutional violation at issue; it cannot be found liable on
a vicarious liability theory.”Skop v. City of Atlantad85 F.3d 1130, 1145 (11th

Cir. 2007)(emphasis in original) (citinlylonell v. Dep’t of Soc. Sery<l36 U.S.

658, 69495)).

The Defendantargue that the Plaintiff's § 1983 claims fail as a matter of
law. At the threshold levedll of the Defendantarguethat the facts of this case
are“insufficient to give rise to a claim for constitutional deprivatiand that the
Plaintiff has“failed to adduce any facts that C.M. suffered any constitutional right
or statutory deprivation, whatsoeverDoc. 57at13-15). The Board also argues
that there is no evidence of any Board policy or custom that resulted in C.M.’s
injury, and no evidence that it was deliberately indifferent to C.bAifsstitutional

rights. (Id. at 1620). Jennifer Jackson and Jewell Mmmalso argue that they are
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entitled to qualified immunity and that the evidence fails to establish that they were
deliberately indifferent to C.M.’s rightqld. at 2%30).

In her opposition to the Defendants’ summary judgment maqttbies
Plaintiff argues that C.M.“has a right to equal protection under the Fourteenth
Amendment, including a right &qual access to educatiotfiat C.M. ‘tlaims
violations of her substantive due process rights under the Fourteenth Amendment,
as well as her right to bodily integrity and to be foéeodily harm”; and that C.M.
“hasalso made a claim under the stateated danger doctrine(Doc. 62 at 23 &
34). The Plaintiffthen argueghat there is at least an issue of fact regarding the
Board’s “deliberate indifference” to C.M.’s rights as evidenced by “several
customs and the Board’s failure to train” JacksonMnodroe. (Id. at 2332). She
similarly argues that there is at least an issue of fact as to whether Jackson and
Monroe are rtitled to immunity because there is “ample evidencethest
violated numerous policies.(ld. at 3236). She also argues that there is at least an
iIssue of fact as to whether Jackson and Monroe acted with “deliberate
indifference” to C.M.’s rights.(Id. at 3640).

“A successful section 1983 action requires that the plaintiff show she was
deprived of a federal right by a person acting under color of state lwmand v.
Dekalb Cnty, Ga.103 F.3d 1510, 1513 (11th Cir. 199T. other wordsif there

has been no deprivation of a federal right, then a § 1983 claim necessarily fails,
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irrespective of whether a defendant’s conduct might otherwise have caused the
plaintiff's injury or whether the defendant would otherwise be entitled to
immunity. Here, for the reasons that follow, the Court finds that there has been no
violation of C.M!s federal rights, be they her equal protection rights or her
substantive due process rights. Accordingly, the Plaintiff's 8 1983 claims are due
to be dismissed.

1. Equal Protection

The purpose of the equal protection clause of the Fourteenth Amentsent
to secure every person within the State’s jurisdiction against intentional and
arbitrary discrimination ...."Village of Willowbrook v. Olectb28 U.S. 562, 564
(2000) (quotations and citations omittedjere,thereis no allegation anywhere in
the Plaintiffsamended complaint that C.M.’s equal protection rights were violated
or that she was subjected to any form of discrimination, much ledsramyf
intentional and arbitrary discriminatiorilhere is nothing in the amended
complaint to suggest that the Plaintiff's § 1983 claims are rooted in an alleged
violation ofthe equal protection clau$e To the extent the Plaintiffow cites
C.M.’s equal protection right to equal access to educatiorRlthetiff previously

disavowedany claim based on C.M.’s access to education. In her opposition to the

12 0f course, a summary judgment memorandum is not a proper vehicle for amending the
pleadings.See Gilmour v. Gates, McDonald and (382 F.3d 1312, 1315 (11th Cir. 2004) (“A
plaintiff may not amend her complaint in a brief opposing summary judgment.”).
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Defendants’ motion for judgment on the pleadings, the Plaintiff stated that she “has
no issue and has made no laregarding C.M.’s “access to a Free and
Appropriate Education.'(Doc. 51 at 3).Indeed since the underlying incident
C.M. has continued to attend Graham Elementary and has continued to receive
special education servicasthe schoglas reflected ilmer 20132014 IEP. Simply
put, he Plaintiff has not allegenl demonstrated any violation of C.M.’s equal
protection rights.

2. Substantive Due Process

The Plaintiff's amended complaint does allege that C.M.’s substantive due
process rights were violate As noted above, Count | of the amended complaint
allegesthat theDefendantwiolated C.M.’ssubstantive due process rights by
exhibiting “deliberate indifference” to C.M.’s “welleing and safety,and further
alleges that the Defendamiseated a “dagerous situation” by forcing C.M. to
participae in the bus evacuation drilln Count Il, the Plaintiff alleges that the
Boards alleged failure to adequately train and supervise Jennifer Jackson and its
allegedcustom and practiaegarding bus evacuation drills exhibited “deliberate

indifference” to C.M.’s “constitutional righfsby which she presumably means
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C.M.’s substantive due process rights(ld. at 157). In her opposition briethe
Plairtiff alleges that the Boarfhiled to adequately train Jewell Monrag well
Thedue process clause of theurteeth Amendment prohibits the states
from “deprivfing] any person of life, liberty, or property, without due process of
law.” U.S.CoNsT. amend. X1V, § 1 The due process clauseas intended to
prevent government officials from abusing their power, or employing it as an
instrument of oppression.County of Sacramento v. Lewi23 U.S. 833, 846
(1998)(internal quotations and citations omittedhe substantive component of
the due procesdatise “protects individual liberty against ‘certairvgmment
actions regardless of the fairness of the mtaces used to implement them.”
Collins v. City of Harker Height§03 U.S. 115, 1261992)(quotingDaniels v.
Williams,474 U.S. 327, 3B(1986).
Only in certain limited circumstances does the Constitution impose
affirmative duties of care on the stat€¥oe v. Braddy673 F.3d 1313, 1318 (11th
Cir. 2012). As originally definedoy the Supreme Court, those circumstances exist
where(1) thestate takes a person into custodynfining the persoagainst hisor
herwill , and (2)the state creates the danger or renders a person more vulnerable to

an existing dangerDeShaney v. Winnebago Cnty. DegftSoc. Servs489 U.S.

189, 198201 (1989).However the “stateecreated danger” doctrine has since

13 As discussed above, the amended complaint contains no reference to C.M.’s equadmrotecti
rights.
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been superceded biye standard employed by the Supreme Coutwitins.

Waddell v. Hendry Cnty. Sheriff's Offjc&29 F3d 1300, 1305 (11th Cir. 2003)
Now, “conduct by a government actor will rise to the level of a substantive due
process violation only if the act can be characterized as arbitrary or conscience
shocking in a constitutional sensdd. (citing Collins, 503 U.S. at 128).

Here, the Plainti hasnot alleged or argued that C.M. was in a custodia
relationship with th&efendants. Indeed, the Eleventh Circuit has noted that
“compulsory school attendance laws do not constitute a restraint on personal
liberty sufficient to give rise” to a constitutional duty of protection under the due
process clauseDavis v. Cartey 555 F.3d 979, 982 n.2 (11th Cir. 2009). Like the
Eleventh Circuit, “each circuit to have addressed the issue has concluded that
public schools do not have a special relationship their students, as public
schools do not place the same restraints on students’ liberty as do prisons and state
mental health institutions.Doe ex rel. Magee v. Covington Cnty. School Dist. ex
rel Keys 675 F.3d 849, 858 (5th Cir. 2012) (citing cases). Furthermore, the
EleventhCircuit has beenéxplicit in stating that ‘deliberate indifference’ is
insufficient to constitute a dygrocess violation in a necustodial setting. Davis,
555 F.3d at 983 (quotingix v. Franklin Cnty. SclDist., 311 F.3d 1373, 1377

(11th Cir. 2002)).Therefore, to the extent that the Plaintiff's § 1¢83ms are
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based on the Defendantdleged deliberate indifference to C.M.’s substantive due
process rights, the claims fail as a matter of law.

Because C.M. wanot in a custodial relationship with the Defendathisy
cannot be held liable for violatifger substantive due process rights unless their
conduct “can be characterized alitnary orconscienceshocking in a
constitutional sense.Davis 555 FE3d at 982. In this regard, the Eleventh Circuit
has stated

The concept of consciensfocking conduct “duplicates no
traditional category of commelaw fault, but rather points clearly
away from liability, or clearly toward it, only at the ends of the tort
law’s spectrum of culpability [Lewis 523 U.S.Jat 848, 118 Ct. at
1717. The Supreme Court has made clear “the due process gearant
does not entail a body of constitutional law imposing liability
whenewer someone cloaked with state authority causes

harm.”ld. Thus,“the Fourteenth Amendment is not a ‘font of tort
law’ that can be used, throughction 1983to convert state tort
claims into federal causes of actiohléal v. Fulton County Bd. of
Educ, 229 F.3d 169, 1074 (11th Cir2000)(citing Lewis 523 U.S. at
848, 118 SCt. at 1718).To rise to the conscienahocking level,
conduct most likely must be “intended to injure in some way
unjustifiable by any government interest [Lwis 523 U.S. at 849,
118 S.Ct. at 1718

Davis,555 F.3d at 98%ee also WaddelB29 F3d at 1305“even irtentional
wrongs seldom violatdhe Due Process Clause’As District Judge C. Scott
Coogler has obseed:
[T]here are very few cases in the Eleventh Circuit in which the
circumstances actually give rise to a constituti¢daé process]

violation. Only in the limited context of duprocess claims based on
excessive corporal punishment has the court held that the intentional
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conduct of a school educator may shock the consciSesbleal ex

rel. Neal v. Fulton County Bd. of E@29 F.3l 1069 (11th Cir.

2000)(high school coach intentionally struck a student with a metal

weight lock, knocking the studesteye out of its socket, as a form of

punishment for his involvement in a fight with another

student)Kirkland v. Green&ounty Bd. of Ed347 F.3d 903 (11th

Cir. 2003)(high schael principal violated a studestconstitutional

rights after he struck the student with a metal cane in the head, ribs,

and back for disciplinary reasons).

L.L.v. Tuscaloosa City Bd. of Edy€ase No. 7:0&v-2051-LSC, 2013 WL
169612, *9 (N.D. Ala. Jan. 15, 2013).

Here,even assuming that the events of the bus evacuation drill unfolded as
reported by Bernadine Jackson and Robin Dates, the evidence does not reflect any
conduct by either Jennifer Jackson or Jewell Monroe that was intended to injure
C.M. Rather, the evidenceflecsthat Jewell Monroe (with Jennifer Jackson’s
permission) made an4ddvised and uninformed decision to use C.M. in the
evacuation drill; that Jennifer Jackson witnessed the drill even though she had
training regarding bus evacuations and had not been authorized to supervise a bus
evacuation drillthat Monroe conducted the drill without having a bus evacuation
plan in placethatMonroe had never conducted a dwith a wheelchair student
before; that Monroe required C.M. to get out of her wheelchair and walk (with
Monroe’s assistancéd theback of the bus rather thanagging C.Mon an

evacuation blanket; that Monroe tried to get C.M. to jump off the battiedsus

that C.M. fell backwards onto the floor of the bus and was severely injured in the
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fall; and that Monroe and Jennifer Jackson picked up C.M., lowered her out of the
bus, and tried to make her walk back into the classrdbese factsthough
unfortunate and lamentabldo not rise to the levelf conscienceshocking
conduct necessary to support a substantive due process tlaayare a far cry
from a coach intentionally striking a student in the eye with a metal weigha$ock
a form of punishmet or a principal striking a student with a metal cane in the
head, ribs, and bad&r disciplinary reasons

Moreover, thdacts of this case are no magregious—and are actually
quite less egregioushan the facts oDavis wherethe Eleventh Circuit found no
conscienceshocking conduct sufficient to give rise to a due process violation. In
Davis the plaintiffs’ son died the morning after a voluntary worksagsion for his
high school football team. The plaintiffs alleged that the coaches had failed to
provide enough water to keep their son hydrated, ignored his complaints that he
was becoming dehydratesubjected him to rigorous conditioning drills at the end
of a twahour practice, and failed to attend to him until afteraanteneeting even
though he had collapsed in the middle of the drilswis 555 F.3d at 98981.
The plaintiffs further alleged that if a student did not perform all of the exercises
and activities in the workout, he would be subject to discipline frmntbaches.
Id. at 981. On these facts, the Eleventh Circuit found that the coaches did not

violate the student’s substantive due process rights because they did not engage in
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corporal punishment, physically contact the student, or otherwise “act[ yiyillf
or maliciously with an intent to injure” the studed. at 984. The court noted
that the coaches weftdeliberately indifferent to the safety risks posed by their
conduct,” but found that in a school setting, “allegations of deliberate indifsrenc
without more, do not rise to the consciemst®cking level required fa
constitutional violatiot? 1d.; see alsdNix v. Franklin Gity. Sch. Dist.311 F.3d
1373, 136-77 (11th Cir.2002)(finding highschool teacher's actions werd no
conscienceshocking, where student died from electrical shock #feteacher
instructed his students to hold a live witering a voltageeading demonstration
in his electromechanical classarned the students thaethmight die if they
accidently touched the exposed part of the wire, increased the voltage to the wire,
and then turned away to answer a quektion

Another useful comparator KKW. v. Lee Cnty. ScBd., 67 F. Supp. 3d
1330 (M.D. Fla. 2014) Therean eightyearold stusgnt who suffered from
permanent medical disabilitieisicluding ongoing pulmonary and respiratory
problemsjnjured her leffoot at schoal Id. at 1333. The student informed her
teacher that she was in a lot of pain and was unable to walk without trauma, but her
teacher provided no assistance and verbally mockeddheilhe teachethensent
the student to her physical education claBse sudent informed her physical

education instructor that she was in significant pain and could not put any weight
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on her foot, but the instructor demanded that the student participate in the class and
cited her for having a behavioral problem when she rdftsearticipate.ld. The
instructor sent the student across the building to see the school counselor, who did
nothing to assist the student andteadssued her a disciplinary notéd. at 1333
34. By the end of the school day the student’s painswesevere that she
collapsed as she was walking to the parent-pckne. Id. at 1334. Her mother
rushed her to the emergency room, where she was diagnosed with a fractured bone
in her foot. Id. When the student returned to school three days later in a cast and
on crutchesthe staff told her that she could not use crutches without a doctor’s
note and forced her to return to the hospital to get a ndteShe was also forced
to attend her physical education class, and was issued a disciplinary note for not
participating even though she had a physician’s note indicating that she was not to
participate in physical education because doing so could exacerbate herlohjury.
Despite her mother'somplaints to the assistant principal and members of the
school board, neither the school officials nor the school board investigated the
incident or took any disciplinary action against any school empldgee.

The student’s mother fileslitagainst tle schoolboard the student’s
teacherherphysical educatiomstructor, and the school counselor (among
other claims) violating thetudent'ssubstantive due process rightehedistrict

court dismissethe claim finding that theplaintiff's allegations that the deidants
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intentionally failed to provide immediate medical assistance to the student and
were deliberately insensitive to her medical n§ddil] not rise tothe conscience
shocking level.”Id. at 1338. The catinoted that the dehdants’ actions “were
not the type of intentional and excessive corporal punishments inflicted by the
school officials inNealandKirkland.” 1d. at 1339.

Here, similarly, Jennifer Jackson and Jewell Monroe did not engage in
corporal punishment, striké.M., or otherwise act with any imteto injure C.M.
such that their conduct shocks the conscience. Accordingly, the Court finds no
violation of C.M.’s substantive due process riglBgcause no constitutional
violation occurred, the Plaintiff'§ 1983claimsnecessarily fail without further
inquiry into the Board’s customs or policieSee Rooney v. Watsd01 F.3d
1378, 1381 (11th Cir. 1996) (“[A]n inquiry into a governmental entity’s custom or
policy is relevant only when a constitutional depriwathas occurred)”

B. The Plaintiff's State Law Claims

In addition to hefederalclaims under 42 U.S.C. § 1983, the Plairnifs
asserted a stataw negligence claim against tBeard and state law negligence
and wantonness claims againsndifer dckson andewell Monroe.(Am.

Complaint at [ 6X6). Because all federalaims in this case are being

dismissed, the Court declines to exercise supplemental jurisdiction over the
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remaining state law claims pursuam28 U.S.C. § 1367(c)(3)Those claims will
be dismisseavithout prejudice and the Plaintifiay reassert them in state catirt.
CONCLUSION

Based orthe abovethe Defendants’ motion to strike the affidavits of
Bernadine Jackson and Robin Dates (doc. 64) will be demjgaitand granted in
part the Defendants’ motions for summary judgment (d66s& 58) will be
granted as tthePlaintiff's federal law claims under 42 U.S.C. § 1988d the
Plaintiff's state law claims wilbe dismissed without prejudicé separate order
consistent with this opinion will be entered.

DATED, this 6thday of March 2017

b £.CH

JOHN E. OTT
Chief United States Magistrate Judge

* The Court notethat the Plaintiff Bs offered no opposition to the Board’s motion for summary
judgment on her negligence claim.
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