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MEMORANDUM OPINION

This employmendiscriminationmatter is before the court on Defendant Mark T. Esper
(the “Army”) motion for summary judgmeniDoc. 20). Plaintiff Demetrius Tuck, a former
mechanic at the Army Depot in Anniston, Alabamsserts that a milivel manager at the
Depot,who harbored a dislike for individuals with pas&umatic stress disordetevised a
conspiracy testrip him of his employmentMr. Tuck brings his claims primarily under the
Rehabilitation Actand hespecificallyalleges disparate treatment, failure to accommodate,
retaliation, and hostile work environment. The Army moves for summary judgment oVl of
Tudk’s claims.

Accused by coworkers ofiaking violent threatandof sexual harassmertjr. Tuckfails
to bring forward the necessary evidence to substantiate hisddlegations.As to his failure
to-accommodate claim, Mr. Tuck failed $bow hat he requestedraasonableaccommodation
for his disability. The court will GRANT the Army’s motion for summary judgment in all
respects. The court discussesspecific factual and legatéasons for itsonclusion in more

detail below.
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PROCEDURAL HISTORY

Mr. Tuck filed thisemployment discriminatiolawsuiton January 3, 2013lleging
disparate treatment based on disability (Count 1); failure to accommodat®iatgdi€aount 2);
retaliation for complaining about disabiliyd raciabdiscriminagion (Count 3)jnterferencewith
leave under the Iaily Medical Leave Ac{Count 4); hostile work environment (Count 5); and
violations of 42 U.S.C. 8 1983 (Count 6). Mr. Tuck premised his claims on violati¢ing of
Americans With Disabilities Aqt’ADA”), 42 U.S.C. § 12101, the Rehabilitation Act, 29 U.S.C.

8 706,et seqand the FMLA, 26 U.S.C. § 2612(a)(1). Mr. Tuck basisdetaliation claim on

his complaints to the EEOC, which included racial discrimination claims alongsidisadigity
discrimination claims. Mr. Tuck’s retaliation claim thus implicates Title VIl of the Civil Rights
Act of 1964, 42 U.S.C. 8000e, as well as the Rehabilitation Act.

The Army moved to dismiss many of Mr. Tuck’s claims for lack of subject matter
jurisdiction. Specifically, the Army moved to dismiss all of Mr. Tuck’s claims brought under the
ADA, the FMLA, §1983, anctertain sections of the Rehabilitation Act.

This court granted the Army’s motipleavingMr. Tuck’s claim in Count 1 for disability
discrimination under the Rehabilitation Act; his claim in Count 2 for failuectmmmodate a
disability under th&kehabilitationAct; his claim in Count 3 faretaliationunder Title VIl and
theRehabilitation At; and his claim in Count 5 for constructive discharge under the
RehabilitationAct. (Doc. 11). The Army now moves for summary judgment on those remaining
claims.

STANDARD OF REVIEW

Summary judgment is an integral part of the Federal Rules of Civil Rnece@&ummary

judgment allows a trial court to decide cases when no genuine issues oélnfateéare present



and the moving party is entitled to judgment as a matter of &seFed. R. Civ. P. 56. When a
district court reviews a motion for summary judgment, it must determine two thingshéthew
any genuine issues of material fact exist; and if not, (2) whether the moviggspentitled to
judgment as a matter of law. Fed. R. Civ. P. 56(c).

The moving party “always bears the initial respongibdf informing the district court of
the basis for its motion, and identifying those portions of ‘the pleadings, depositionsratsw
interrogatories, and admissions on file, together with the affidavits, jf\ahich it believes
demonstrate the absence of a genuine issue of material @albtex Corp. v. Catretd77 U.S.

317, 323 (1986) (quoting Fed. R. Civ. P. 56). The moving party can meet this burden by offering
evidence showing no dispute of material fact or by showing that the non-mewvigts p

evidence fails to prove an essential element of its case on which it bearsntia¢euttirden of

proof. Id. at 322-23.

Once the moving party meets its burden of showing the district court that no genuine
issues of material fact exist, the burdeert shifts to the non-moving party “to demonstrate that
there is indeed a material issue of fact that precludes summary judgr@éank’v. Coats &

Clark, Inc, 929 F.2d 604, 608 (11th Cir. 1991). In reviewing the evidence submitted, the court
must “viewthe evidence presented through the prism of the substantive evidentiary burden,” to
determine whether the nonmoving party presented sufficient evidence on whicltaulary
reasonably find for the nonmoving partgnderson v. Liberty Lobby, Inel77 U.S. 242, 254
(1986);Cottle v. Storer Commc’n, IndB49 F.2d 570, 575 (11th Cir. 1988). Furthermtve,

court must view alevidence and inferences drawn from the underlying facts ilngthtemost
favorable to the nonmoving partsraham v. State Farm Mut. Ins. C@93 F.3d 1274, 1282

(11th Cir. 1999).



FACTS

In June 2006 e Army hired Demetrius Tuck, a veteran, as a “General Equipment
Helper” at the Anniston Army Depotvhich providesnaintenanceservices fowvarious military
vehicles. Mr. Tuck’s final position with the Army was “heavy mobile mechanic,” with his
primary task being mechanical work on various parts of the Stryker armoseshpek carrier.

In March 2012, a Veterans Affairs physician diagnosed Mr. Tuck with depression and
possible psttraumatic stress disorder. (Doc. 29 1 5). Two years later, in May 2014, Mr. Tuck
underwent a “formal” test for PTSD, aradmonthafter that in June 2014, a doctor “formally”
diagnosed Mr. Tuck with PTSD. Although the parties dispute whether andvivh@ick’s
supervisors knew he had PTSD, the court assumes in this Opinion that Mr. Tuck’s supervisor
were aware that Mr. Tuck had PTSEr regarded Mr. Tuck as having PTSRtall relevant
times.

Until his 2015 retirement, Mr. Tuck worked a ranlandfile member ofour- or five-
person teams maintaining vehicles or specific components of vehicles. A soipdirectly
managed several tearmsd a “Division Chiefmanagedhose supervisors. In addition, each
team had a “lead,” who acted essentiallyhesforeperson of the team.

Mr. Tuck’s allegations begin in 2012, whtére Army assigne®avid Funderbergs
Division Chief for the teams working on the Stryker vehdieing Mr. Tuck’s shift Mr.
Funderberg began overseeing the supervisors who ovitsaluck. Mr. Tuck offers disjointed
evidence about a multitude allegedevents between 20EHhd2015that ultimatelyled to his

retirement. The courtext sets oubnly the most relevant of these events in chronological order.



1. Improper Use of Leave

On April 19, 2012, the Army issued to Mr. Tucklatter’ instructinghim on the proper
use of leave. (Doc. 2P at 20). Thdetterstated that Mr. Tuck had used leave excessively and
in a way that suggested he required counseling on the proper uaeeof Tehe letter also
imposed additional requirements on Mr. Tuck in requesting lelsiveTuck testifiedthat he
received “two” or “three” of thesketters during his time with the Army, although he did not say
at what point in his career the other calimg letters came.

In his deposition, Mr. Tuck acknowledged that he did not always follow the proper
procedure for requesting leave, which required that the employee submita ¥aitn and
request.Mr. Tuck maintained howeverthattheregular practice at the Depot wasoraly
request and receive time dfbm supervisors, anlde asserted that only Mfunderberg saw his
use of leave as a problemlowever, Mr. Tuck’s supervisors testified that Mr. Tueks unable
to consistentharrive atwork on time.

2. 2012 & 2013 Performance Evaluations

In August2012, Mr. Tuck received a “4” on hygarlywork-performance evaluation
which uses an inverted scale with “1” being the highest rating and “5” beingwtlestlrating
At the Depot, a “4” rating was not satisfactory and required counselingoarmttton. Mr.

Tuck’s performance review specificalipted that Mr. Tuck needed to improve coming to work
on time and scheduling leave. (Doc. 20-23 atM). Tuck corrected his leave and absenteeism
issuenver the next yeaand received a “2” on his 2013 evaluation. (Doc. 29 1 BD).

Funderberg approved both ratings.



3. Insubordination Incident

In April 2014,a team “lead Jeff Phillips,accused Mr. Tuck of insubordinatior.
Phillips ordered Mr. Tuck to place tarps on some vehicles. Mr. Tuck refused because
supervisor had directddm to perform another task.

Mr. Tuck incorrectly believethat team “leads” lackeduthority to give commands to
rank-andfile employeesdescribing thenin his depositioras“assistanis] to the supervisor.”
(Doc. 20-2 at 39) (emphasis addeBgcause,n Mr. Tuck’s mindMr. Phillipswas merely an
assistanto the supervisor, Mr. Tuck did not believe that Mhillips could give him commands.

Mr. Phillips, who, in fact, did have the authority to give commands to subordinates, did
not just accuse Mr. Tuck of insubordination. In addition, Mr. Philgportedthat Mr. Tuck
suggested a physical figit addition to refusing the order. Mr. Tuck denibkdt allegation

4. Sexual Harassment Allegation

In May 2014! Teresa Bradfordanother coworkegccused Mr. Tuck dfvo incidents of
sexualharassment occurring on or around the same dageDc. 2013). First, Ms. Bradford
statedthat Mr. Tuck had asked her whether her husband was around at night vntiplibation
that Mr. Tuck wouldbe available in a romantic capacity Ms. Bradford n her husband’s
absence Second, Ms. Bradford asserted that Mr. Tuckdsdekd about her preferences in
“nuts,” a statemeniaken byMs. Bradford as sexual innuendo.

Mr. Tuck did not deny making the statements,riatherdenied that either statement
constitutedsexual harassemt. In his deposition, for example, Mr. Tuelstifiedthat could not

have meant either statementasualinnuendabecausés. Bradford who was in her 50s, ag

1 Mr. Tuck disputes the timing of Ms. Bradford’s written statemattusing him of
sexual harassmemind suggests that Ms. Bradford did not write her statement until six weeks
after the incidentin July 2014. Mr. Tuck fails, however, to support teeculation with
evidence.



“elderly.” (Doc. 20-2 at 32). Mr. Tucturthertestified that he thought Ms. Bradfdiabricated
her outrage to extend hemporary employment to permanent employnaed to please her
husband, who also worked at the Anniston Army Depot and who, accordviig Taick, had a
“great relatonship” with Mr. Funderberg. (Doc. 20-2 at 33).

While the Army investigaid Ms. Bradford’s allegations, Mr. Funderpenoved Mr.

Tuck to a different team in a different building on the Anniston Army Depot campus.

5. AllegedDeath Threat

In earlyJune 2014, another coworker, Corey Murphy, accused Mr. Giutkeatening to
kill him and his familyduring a phone call after hours and off the Depot’s premiBes.
testmony on how and whthe incidentarosewas uncleaand lackedtcontext meaningful to the
court. In any eventir. Tuckfelt it necessaryo speak to Mr. Murphy on the phone after work.
Mr. Murphy, however, did not want to talk to or meet with Mr. Tuck about their unstated issue.
Mr. Tuck nevertheless continued to try to talk with Mr. Murphy, and, during one phone call,
allegedly threatenea kill Mr. Murphy and his family.

Mr. Murphy contacted the police about the incident, but told police that he only wanted
the incident documentedSeedoc. 21-2 at 2). When informed about the alleged death threat,
Depot securityfficers escortedIr. Tuck from his work sitdo the Depot’s counselor, Boyd
Scoggins, who questioned Mr. Tuck about the allegations. Satisfied that Mr. Tuck did not
present a threat to himself or others, Mr. Scoggins allowed Mr. Tuck to leave andoédiiy
job.

Mr. Tuck maintainedthat he did not threaten to kill Mr. Murphy or his family during the
phone call. In his deposition, Mr. Tuck testified that he believed Mr. Murphy fabricated the

allegationbecaus®f his supposed familiaklationto Mr. Funderbeg, although Mr. Tuck also



saidthat he understood that Mr. Murphy and Mr. Fundegleere not friendly with each other.
Mr. Tuck furtheraddedhis belief thatjealously” and “hate’could have motivated Mr. Murphy
to accuse himand he agreed that Mr. Mdmy's complaint may have been “just personal.” (Doc.
20-2 at 39).

6. Initial EEOC Contact &Jnion Representative’s Meeting With Mr. Funderberg

Mr. Tuck made informal contactith the EEOC on June 25, 2014, suggestingdhahe
incidentsdescribed abowve-all of which were, in Mr. Tuck’s view, false allegationsiad been a
result ofhis disabiity (PTSD)andracialdiscrimination (Doc. 20-20 at 4)But Mr. Tuck did
not file a complaint at that time.

On or soon after Mr. Tuck made his initial cacttwith the EEOC in June 201¥ir.
Tuck’s unionrepresentativenet with Mr. Funddsergregarding Mr. Tuck’s issues. In his
deposition, the union representattestifiedthat during this meetingylr. Funderberg suggested
to himor told him that Mr. Tuck was a problem because he had PTSD. (Doc. 28-45 at 18).

7. 2014 Performance Evaluation

On August 7, 2014, the Army once again issued to Mr. Buys&rformance evaluation of
“4,” a poor performance ratingowever, after Mr. Tuck challendehe rating, his supervisor
revised itto “3,” which is a “successful” ratingSpecifically,Mr. Tuck’s thencurrent supervisor
changedhe rating because Mr. Tuck’s prior supervisor had failed to give him &emd-
evaluation, thus depriving Mr. Tuck of the opportunity to correctgarformancassues prior to
the yearly evaluation(Doc. 28-49 at 333). Mr. Funderberg did not direct Mr. Tuck’s

supervisotto give him the initial'4” rating, nor did he object to the adjustment from “4” to “3.”

2 The Army asserts that Mr. Funderberg “vehemently” denies telifrgy union
representativehat he thought Mr. Tuck was a problem because of his PTSD. At summary
judgment, however, the court makes all reasonable inferentlee morAmovant’s favorso the
equivocacy of Mr. Funderberg’s denibhs no bearing on the mattef whethera genuine
dispute exists. As discussed below, however, this dispute isatetial

8



(Id. at 32 46). Mr. Tuck claims that the “4” resulted in his disqualification for a bonus, at least
temporarily. Mr. Tuck received his bonus after the adjustméahtat(43).

8. First EEOC Complaint

On August 15, 2014, Mr. Tuck filed his first EEOC complaint. In that complaint, Mr.
Tuck stated that he had been harassed and discriminated agassse ofiis race and
disability. Specifically, Mr. Tuck identified the Depot’s investigation of tineeJ2014
allegations by Corey Murphy as harassmeiat discrimination Mr. Tuck stated that the
allegation against him was false and “adesof the Depot’s jurisdictionto investigate.(Doc.
20-19 at 1). In the complaint, Mr. Tuck further claimed that Mr. Funderberg had been
orchestrating the harassmeand that Mr. Funderberg was motivated to harass him because of
thePTSD

9. Proposed Removdl First Two-Week Suspension

On September 24, 2014, the Armgtified Mr. Tuck of its intent to terminate his
employmentue to “conduct nbecoming dederalemployee.” (Doc. 20-14).Maurice Wilson
Mr. Tuck’s supervisor at the timeestified that he prepared tpeoposed removal memorandum
and did not discuss it with Mr. Funderberg before he prepared it. (Doc. 28-49 atdwgver,
Mr. Funderberg approved the proposed removal before forwarding it to Mr. Mrck.
Funderberg would have made the final decision on whether to terminate Mr. Ulickately,
however, the Army did not terminate Mr. Tuck. Instead, the Army suspended Mr. Tuck from
February 2 until February 13, 2015, for “conduct unbecoming a federal employex” 2822
at 1-2).

The removal memoranduientifiedthree specifiegncidents to support Mr. Tuck’s

proposederminationand, ultimately, théwo-week suspensionheApril 2014 insubordination



incident and contemporaneous disrespect toward a supervisor; the May 2014 alleged sexual
harassmentnd the June 2014 alleged threats to kill Mr. Murphy and his family.

10. Second EEOC Complaint

Mr. Tuck filed a second EEOC complaint on January 15, 2015. Mr. Tuck add&d the
rating on his 2014 performance evaluation and the September 2014 pragusedlto his list
of discriminatory actsand he alleged reprisal as well as discrimination based on 8i3. PNIr.
Tuck asserteth his complainthatthe Army should not have proposed his terminabecause
the allegations against him were @aditrue or distortions dhe truth As noted, the Army
ultimatelydid not terminate Mr. Tuck based on the proposed removal, but susgemcia
two weeks in February 2015.

11.  Altercation with Mr. Heath

Five months later, in May 2015, Mr. Tuck again found himself involved in
confrontation with aoworker, Lee HeathMr. Tuck had arrive@t theDepot on a Saturddegr
overtimework, andhe had received instructions from his supervisor, who wasitgf-to fill out
atime log which was locateth a particulaibuilding on the Dep&t campus.

However, Mr. Tuck went into a different building, enteredshipervisor’s office, and
rummagedhrough his papers, apparently looking for a diffetené log. (Doc. 28-44).Having
heard Mr. Tuck enter the office from another rodn, Heathentered andold Mr. Tuck to
leave, but Mr. Tuck maintained that he had a right to be in the supernaffarés Mr. Tuck
testified that Mr. Heath then initiatedphysicabltercationfrom whichMr. Tuck quickly
retreated. (Doc. 2Q at 25).

Mr. Tucktestifiedthathe thought Mr. Funderberg put Mr. Heath up to the task to

provoke Mr. Tuckinto lashing out. (Doc. 2@ at25-26). Alternatively, Mr. Tuck suggested that
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Mr. Heath, of his own volition, attacked him as an unrequested personal favor to Mr.
Funderberg. (Doc. 20-2 at 26Qr, as a final alternativér. Tuck saidthatperhapsvir. Heath
“knew about all the other harassment that was going on awdanted tgoin in.” (1d.).

12.  Third EEOC Complaint

Mr. Tuck filed a third EEOC complaint on July 6, 2015. In this complaint, Mr. Tuck
addedhat the physical altercation with Mr. Heath was péthe continuing harassment against
him. (Doc. 20-22 at 1). Mr. Tuck noted that he wisheldetmoved to another division to
eliminate the harassment.

13. 2015 Performance Evaluation

Mr. Tuck received a “3” on his August 20¥Barly-performance evaluatiomhich was
comgeted by Mr. Funderbyg andMr. Tuck’s then-supervisor. (Doc. ZB).

14.  Second Two-Week Suspension

On August 25, 2015, the Army suspended Mr. Tuck forweeks because of the
incidentwith Lee Heath.Specifically, the Army cited Mr. Tucfor disobeying his supervisor’s
instructions, for acting disrespectfully toward Mr. Heath, and for rummadfgnoggh a
supervisor’'s desk. (Doc. 28-44). The Army also suspended Mr. Feathtiating the physical
confrontation. (Doc. 28-46 at 15).

15. Requeted Transfer

In SeptembeR015, Mr. Tuck requested that the Army tran$fien from the Stryker
division to another division. In his written request, Mr. Tuck stated that he was “not being
treated fairly’by Mr. Funderberg, whmanagedhe Stryker divisionand that he was “being
stressed causing further aggravation to [his] mental health caused ITBB]” (Doc. 20-16).

Mr. Funderberg accepted Mr. Tuck’s request for a transfer and tempoeaskigned him to

11



another division. However, the position with the other division wapermhanenand Mr.
Funderberg soorecalledMr. Tuck to fill a need in the Stryker division, which was shorthanded.

16. Retirement

When Mr. Tuck returned to Mr. Funderberg’s Stryker division, his directrgispe
noted that Mr. Tak was eligible for retirementMr. Tuck had not knowthat he was eligible for
retirement, but began to consider retirberausdie “just wanted to get out of [Mr.

Funderberg’s] division.” (Doc. 20-2 at 43). Mr. Tuck wanted to continue workindebdhat
he neededo pursueetirement if he could not get away fravir. Funderberg.

In November 2015, Mr. Tuck applied fearlyretirement based on disability. In a
statement accompanying Mr. Tuck’s application &irementa supervisor noted that Mr. Tuck
had been excessively absent, thatDepot could not accommodate. Tuck’'s absences, and
that he had tried without success to transfer Mr. Tuck to another division as Mr. Tuck had
requested.The supervisoaddedthat the workloads of other divisions did not support a transfer.
(Doc. 20 § 70). Ultimately, the Army granted Mr. Tuck’s applicatmrearly retiremenand
awarded Mr. Tuck disability and retirement benefits.

DISCUSSION

Mr. Tuck focuseshis allggations on his belief that Mr. Funderberg orchestristed
Tuck’s coworkersaccusation an effort to eventually justify Mr. Tuck’s terminatioAs
noted above, Mr. Tuck has fodiaimsremaining in his lawsuit: disability discrimination based
on disparate treatme(ount 1) disability discrimination based on failure to accommodate
(Count 2) retaliationfor his complaints of disability and racial discriminati@ount 3); and

construtive discharge becausé a hostile work environment (Count 5). The court finds that

12



none of Mr. Tuck’s claims survivdBe Army’s motion for summary judgmenthe court
discusses the reasons for that finding for each of Mr. Tuck’s claims in turn.

A. Countl: Disability DiscriminationBased on Disparate Treatment

In his first charge, Mr. Tuck contends that the Army treated him less favorably than
similarly-situated employees without PTShitially, Mr. Tuck asserts that the case contains
direct evidence aflisability discriminatiorand disparate treatmenécause Mr. Funderberg told
Mr. Tuck’s union representative that Mr. Tuck was a problem because he had PTSD.

Evidence is “directin an employmetdiscrimination case if iprovesthat a
discriminatory act occurred withotgquiringan inferential stepSee, e.g.Merritt v. Dillard
Paper Co, 120 F.3d 1181, 1189 (11th Cir. 1997) (“[T]he quintessential example of direct
evidence would be a management meandum saying, ‘Fire Earley-he is too old.’"Bpberts v.
Design & Mfg. Servs., Inc167 Fed. Appx. 82, 85 (11th Cir. 2006) (rejecting claim of direct
evidence because the decision maker “never statetdlvaas going to fire Roberts because he
was too old only that the plaintiff “was getting too old”) (emphasis in original)r. M
Funderberg’s statement is ribtect evidencef disability discrimination; it isnerely evidence
that Mr. Funderberg hadt mosta discriminatory animusAlthoughMr. Funderberg indicated
that he thought Mr. Tuck was a problem because of his PTSD, he did not coemmyand
particular action against Mfuck alongside thastatement The evidences, therefore,
circumstantial becausefact finderwould need tanfer thatanylateract against Mr. Tucky
Mr. Funderbergvasmotivated because of hikscriminatory animughe statement might
suggesh discriminatory ac¢tbut, on its own, does not prove one.

As to circumstantial evidence, Mr. Tuck argues that he can survive summary judgment

under either théurden-shifting framework iMcDonnell Douglas Corp. v. Greedl1 U.S. 792
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(1973), or the €onvincing mosaic of evidenteethod. The court addresses tharden-shifting
framework firstand the convincing mosaic of evidence method secbiogvever, neither
method of proof succeeds in convincing the court that a jury question exists as tatelispar
treatment.

1. Burden-Shifting Framework

To establish @rima faciecase of disparateeatmentdisability discriminatiorusing the
McDonnell Dougladurdenshifting framework theplaintiff mustpoint to evidencéhat(1) he
belongs to a protected classich as disabled individual®) he wasgualified for his position
andsubjected to an adverse employment actowt (3 his employer treated similarlituated
non-disabledemployees more favorablyzooden v. Internal Revenue Seryigé9 Fed. Appx.
958, 964 (11th Cir. 20173¥ee also McCamv. Tillman 526 F.3d 1370, 1373 (11th Cir. 2008)
(stating that a plaintiff must produce evidence of simitaityated comparators when he alleges
that other employees engaged in similar conduct were not similarly discjplivkedeover, the
plaintiff must show that “he suffered an adverse employment action ‘solely by reason of’ his
handicap.” Tarmas v. Sec'y of Nay$#33 Fed. Appx. 754, 761-62 (11th Cir. 20{di)ing the
Rehabilitation Act, 29 U.S.C. § 794(a)).

If the plaintiff meets his burden to establisprama faciecase, then the defendant must
producea legitimate, nofdiscriminatory reason fohe adverse employment actioBoocen
679 Fed. Appx. at 964. If the defendant produdegiimate, nordisciminatory reason, the
burden shifts back tthe plaintiff to establish sufficient evidence of pretelxt.

The Army does not contest that Mr. Tuaélongs to a protected clasmmely, persons
with PTSD, which is a disabilityHowever, the Army contests Mr. Tuck’s assertion that he was

subjected to any adverse employment actions, as well as his assertibe thahy treated
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similarly-situated employees more favoratitgn him® Although the court finds that Mr. Tuck
was sulected to some adverse actions, the court agvgkeshe Armythat Mr. Tuck has failed
to offer sufficientevidencadentifying any similarly-situatedcomparatar

a. Adverse Actions

Under theMcDonnell Douglasramework, gplaintiff must show that his employer made
anadversalecision that “impact[ed] the terms, conditions, or privileges of [his] job in anekl
demonstrable way.Davisv. Town of Lake Park, Fla245 F.3d 1232, 1239 (11th Cir. 2001)
(addressing a disenination claim under Title VllJinternal quotation marks omitted). The
impactmust be “serious and materiahnda reasonable person in the circumstances presented
must have found that tleetion was materially adverséd.

The court finds onlyhreeadverse actions in this caddr. Tuck’'s temporary
disentitlement to a bonws a result ofiis 2014performanceeview, Mr. Tuck’s first twoweek
suspension in February 2015; and Mr. Tuck’s secondaegksuspension in August 2015.
Only thosethreeevents wer@otentiallysufficiently “serious and material” while also affecting
the terms, conditions, or privileges of Mr. Tuck’s employmerany “real and demonstrable
way.” See Davis245 F.3d at 123%.

In his brief opposing summary judgmehfl;. Tuck provides dengthy chronicleof other

occurrenceand incidents that he contends were “adverse actions,” suchlasrgdabeled as a

% The Armyalsocontends that Mr. Tuck was no longer qualified for his position, that it
had a legitimate, nediscriminatoy reason for taking any adverse actiand that Mr.Tuck
cannot establish pretext. The court, howereed not reacthoseargumentdecause the court
finds that Mr. Tuck failed tostablish gorima faciecase

* The court addressesand rejects-Mr. Tuck’s argument that his retiremerunstituted
a constructive discharge becausedfostile work environmerelow in Section D. Mr. Tuck
does not argue that the Arncpercedhim into retirement by, for example, threatening to fire
him if he did not agree to early retiremeree Rowell v. BellSouth Corg33 F.3d 794, 806
(11th Cir. 2005).
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“troublemaker” by Mr. Funderberg¢hevarious accusations against him made by coworkers, and
other issues regardirgs use of leaveHowever, these actions are not “adverse actions” under
the meaning of thRehabilitation Acbecaus@one of them affected his employmenain
sufficiently material andeal or demonstrable wayir. Tuck may not havékedthat his
cowarkers accused him of misconduct or that his supervisors considered him to be a nuisance,
but theseincidentsdid not impact his employment in tsame demonstrableay ashis two
week suspesionsor even the temporary loss of the bonus.

b. Similarly-Situated Comparators Treated Differently

Mr. Tuck’s claimunder the burdeshifting framework failshowever, because he does
not identify any similarly-situatedcomparatar Mr. Tuck offershe courtat least 15 names
individuals who, according to Mr. Tuck, engaged in workplace violence, arguments, or
insubordination and were not disciplineBlut, outside theinames Mr. Tuck provideghe court
virtually noinformationor evidence about these individuals, appdyekpecting the court to
divine therequisiteknowledge to find any potential comparateimilarly situated’

As to theonepotential comparator about whom Mr. Tuaktually offers evidencée
fails to show that thassertedtomparator—ee Heath—meets the Eleventh Circuit’s
expectationgor the role See Smith v. Lockhedtiartin Corp, 644 F.3d 1321, 1326 n.17 (11th
Cir. 2011) (“To be an adequate comparator, the preferentially treated indivomabditside the
plaintiff's protected class has to be similarly situated to the plaintéfl relevant respecty.
“[T]he quantity and quality of the comparator’'s misconduct must be nearly iddntjzaevent
courts from second-guessing employers’ reasonable decisions and confusing dpples w
oranges.”Maniccia v. Brown171 F.3d 1364, 1368 (11th Cir. 1999). Mr. Tuck offers no

evidence that Mr. Heath had the same history of infracbotige cumulativehistory similar or
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equal to Mr. Tuck.Lee Heath was barely similar to Mr. Tuck in any respect, let aloaarly
identical” in all relevantrespects.And, even ignoring the critical issue of similayitye Army
disciplined Mr. Heathn the same manner as it disciplindd. Tuck.

As Mr. Tuck hadailed to identify a similarlysituated comparator, Mr. Tuck cannot
succeed under thdcDonnellDouglasstandard.

2. Convincing Mosaic of Evidence

Notwithstanding his failure to establish Ipisma faciedisparatetreatment casender the
burdenshifting frameworkwith the appropriate evidence, Mr. Tuck could show that a
“convincing mosaic” of circumstantial evidence of discriminagstablisheshat a triable
disparatetreatmenissue exists See LockheeMartin Corp, 644 F.3cat 1327 (“[E]stablishing
the elements of thelcDonnell Douglagramework is not, and never was intended to besitie
gua nonfor a plaintiff to survive a summary judgment motion in an employment discrimination
case.”). Mr. Tuck argues that the entirearght of the evidence, even if not squarely within the
boxes created blylcDonnell Douglasis sufficient to raise pury question about discrimination
based omis disability. The court disagrees.

The question is whethetonsidering the totality of th@rcumstancesthe circumstantial
evidence raises a reasonable inference that the employer discriminatedthgatesntiff . . . .”
LockheeeMartin Corp, 644 F.3d at 1328. Mr. Tuck fails to identify any convin@wglence
thatreasonably supporem inference thahe Army suspendelim or temporarily withhelchis
2014 bonus because of his disabiliBather, the Army offered multiple compelliagd non-
discriminatoryreasons foits adverse actions, including the sexual harassment complaint,
alleged death threats, insubordination, and consistent issues with proper use of leave. Bir. Tuck’

case rests on, at most, tenuous evidencafaiir treatmenin how the Army investigatealr
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considered those incidentSee Damon v. Fleming SupermarketElaf, 196 F.3d 1354, 1361
(11th Cir. 1999) (“We are not in the business of adjudging whether employment decisions are
prudent or fair.”) (internal citation omitted).

Attempting toevadethat almost selpparent conclusion, Mr. Tuekgues that Mr.
Funderberg, his seconével supervisor, orchestratéte allegationsand bad performance
reviewswith the ultimate goal of finding a reason to terminate. h8rlfserving statements can
defeat a motion for summary judgment, but speculation made without personal knowledge or
observation cannotSee United States v. Ste#81 F.3d 853, 857 (11th Cir. 2018). So wim
Tuckargues, in effecthatMr. Funderbergcted likethe puppemaster Stromboli—tugging at
his subordinates’strings and casting whatever discriminatory motive he may haveupexh
them—Mr. Tuck must offer something more than just his personal feelings about his csvorke
actions. But, in conjuring the “strings” connecting his coworkers’ accusations to M
Funderberg’s paible discriminatory animus, Mr. Tuck grasps solely to his own speculation.

Considered in the light most favorable to hihe évidencas insufficientto pushMr.

Tuck’s casébeyond summary judgment. Indeed, Mr. Tuaki®ctsupervisors testifiethat they
acted of their own accord, initiating the adverse actions about which Mr. Tuck congpldins
then seeking/r. Funderber ultimate approvabf their recommendationall of which had
several compellingndnon-discriminatory reasons to support thefhe court thus sees little
meritin Mr. Tuck’s argument that he can survive summary judgment based on a convincing
mosaic of circumstantial evidence.

Mr. Tuck has failed to show that a reasonable jury couldenadinding of discrimination

undereither theMcDonnellDouglasburdenshifting frameworkor the “convincing mosaic of

> PINOCCHIO (Walt Disney Productions 1940).
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evidence’method. The court will thuGRANT the Army’smotion for summary judgmeran
Mr. Tuck’s disparate treatment claim

B. Count 2: Failure to Accommodate

In addition to his disparate treatment theory, Mr. Tuck alleges that the Army
discriminated against him by failing to provide a reasonatt®@mmodation for his disability.
Under the Rehabilitation Act, like the AD&ye paintiff, must be “disabled,‘qualified,” and
his employer mudtave deniedhim a “reasonable accommodatidrGarrett v. Univ. of Ala. at
Birmingham Bd. of Trs507 F.3d 1306, 1310 (11th Cir. 2007).

First, b establish aisability, theplaintiff must have a physical or mental impairment that
substantially limits one or more major life activities, a record of such impairmeug, or
“regarded as” having such an impairment. 29 U.STA59)(B) (crosseferencing 42 U.S.C.

§ 12102) Boyle v. City of Pell City866 F.3d 1280, 1288 (11th Cir. 201 Here, as above
regardingMr. Tuck’s disparate treatment claim, the Army does not contest that Mr. Tuck’s
PTSD was a mental disability sufficient to trigger protection under the Rehalhilifatto
Second, to be a qualified individual under Rehabilitation Act, thelaintiff must be able to
performhis essential job functions with or without reasonable accommodd&ioyle 866 F.3d
at 1288.Third, an employer unlawfully discriminates against a disabled plaintifhiipd to
provide him a reasonable accommodatitth.at 1289.

The Army contends that Mr. Tuck was not a qualified employee and that his requested
accommodation-transfer to a different division outside of Mr. Funderberg’s purview—was not
reasonable.

Even assumingyir. Tuck’s continuedqualificationfor the positiorhe occupiegdthe court

finds that Mr. Tuck’s requested accommodatias unreasonable under the circumstances. The
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Rehabilitation Act does not require an employer to create a new position for ayeenpith
disabilities. See Boyle866 F.3d at 1289;ewis v. Zilog, InG.908 F. Supp. 931, 948 (N.D. Ga.
1995) (“Several courts have held that transferring disabled individuals solely taladow
employee to work in a different setting or under a different supervisor isramcammodation
reasonably to be expected.”).

In thiscaseMr. Tuck has failed to show th#te Depothad a availableposition in a
different division for which Mr. Tuckvas qualified Although the Army tried to move Mr. Tuck
when another positiobecamedemporarilyavailable Mr. Tuck’s application for retirement
benefits reflected thaherelativeworkloads of other divisions were insufficientrtake a
permanentransfer reasonadl Mr. Funderberg likewise testified that his divisias
shorthanded. The lack efidence abownother available position and the Armg\adence
regarding itneeds in the Stryker division combine to compel a conclusion that Mr. Tuck’s
request to be moved to a different division was unreasonable.

Mr. Tuck requested no accommodatather than transferThe court willaccordingly
GRANT the Army’s motion for summary judgment as to Mr. Tuck’s reasonable acodation
claim.

C. Couwnt 3: Retaliation

Mr. Tuck alleges that the Army retaliated against him for filing an EEOC camhpla
about disabiity and racial discrimination. Retaliating against an employee whptans about
disability discrimination violates the Rehabilitation A&urgos v. Chertoff274 Fed. Appx.
839, 842-43 (11th Cir. 2008giting 29 U.S.C. 88 791), 793d), and 794(d), which incorporate
the ADA'’s antiretaliation provisiop Much like disparatereatmenclaims, ourts use

McDonnell Douglado evaluate retaliation claims based on circumstantial evidence at the
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summary judgment stag&ee d.

To establish @rima faciecase of retaliatiora plaintiff must establish thét) he
engagd in a statutorily protected activity, such as complaining about disabiltgirdisationto
the EEOC (2) he suffered an adverse employment action; and (3) the adverse action was
causally related to the protected activi§chaaf v. Smithkline Beecham Coff)2 F.3d 1236,
1243 (11th Cir. 2010). Furthermore, as to the third element, the plaintiff must show that the
statutorily protected activity was the Hor reason for thadverse actianSeeUniversity of
Texas Sothwestern Medical Center v. Nass&70 U.S. 338, 360 (2018ddressing retaliation
claims under Title VII)Wolf v. Coca-Cola Cp200 F.3d 1337, 1342-43 (11th Cir. 2000).
Although an adverse action’s temporal proximity to a complaint about discrionraften
suffices to show buter causation for the purposes gbrama faciecase, “the rule of temporal
proximity is not absolute.’Singleton v. Public Health Trust of Miami-Dade Coum¥5 Fed.
Appx. 736, 739 (11th Cir. 2018) (“[N]o rational jury could infer retaliatory intent frlioennere
fact Singleton received another citation for failing to be minimally producterees-if the
citation followed shortly after an accommodations request.”).

The Army argues that Mr. Tuck fails to show but-for causa&to his filing of EEOC
complaints and the court agrees. As discussed akaiMegstonly threeadverse actions
occurred in this cas¢he disentitiement to the bonus in 201l tweweek suspension in
February 2015; and the two-week suspension in August ZDi& court fing insufficient
evidence to raise a jury question that Mr. Tuck’s EEOC complaints were tlfar loatise oainy
of theseadverse actions.

Mr. Tuck began filing EEOC complaints in 2014 and continued through 2015, so a loose

temporal connection exists betvethe three adverse actions and Mr. Tuck’s tBEE@C
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complaints. But, first, only Mr. Tuck’s speculation supports a finding thatdihectsupervisor
who rated Mr. Tuck a “4” in 2014 kneat that timethat Mr. Tuck had made any contact with the
EEOC. See Gupta v. Fla. Bd. of Regert$2 F.3d 571, 590 (11th Cir. 2000) (holding that
plaintiff must show that the decision maker was aware of the protected actNatgbly, Mr.
Tuck—who had once beforeceived a rating of “4” because of his issues vattowing the
proper procedure for leave—received the 2014 rdiefigrehe made formal’ contact with the
EEOC, and he only shows evidence that Mr. Funderberg—not his superiistibeen made
aware ofthe informalcontact. As stated above, insufficient evidence supports Mr. Tuck’s belief
that Mr. Funderberg directed his subordinates to rate Mr. Uinfzkrly.

Secondas to thesuspensions, the numerous other reasons suppdréngptershadow
the minute temporal connect®io Mr. Tuck’s EEOC complaintsSee Thomas v. Cooper
Lighting, Inc, 506 F.3d 1361, 1364 (11th Cir. 2007) (holding that temporal proximity must be
“very close” where no other evidence shows causatsa® also Whatley v. Metro Atlanta Rapid
Transit 632 F.2d 1325, 1329 (5th Cir. 1980The evidence reveals . . . that the dismissal was a
culmination of problems growing out of [plaintiff's] manner of handling hisjob ... .Ne T
sexual harassment allegatiotige insubordination, and the alleggehth threat-incidents that
predatedMr. Tuck’s contact with the EEOC—preclude the court from finding that a genuine
issue of fact exists as to whettdr. Tuck’'s EEOC complaintvasa “but for” cause of the first
suspension.

Mr. Tuck’s disobeying of his direct supervisomstructionsand his unauthorized entry
into that supervisor’s offickkewise precipitatedhe second suspension and no evideticer
than the temporal connection between the suspension and the EEOC complaint sugbesgs anyt

to the contrary. As discussed above, Mr. Tuck tries to connect his coworkers and direct
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supervisors’ actions with some discriminatoryetaliatoryanimus harbored by Mr. Funderberg.
However, as with his disparate treatment claim, he fails to provide evidenemivay such a
connection oinference. Mere speculation does not suffice.

The court will GRANT the Army’s motion for summary judgment as to Mr. Tuck’s
retaliation claim.

D. Count 5: Hostile Work Environment

In his final remaining charge, Mr. Tu@sserts that the Arngonstructivéy discharged
him by subjecting him ta hostile work environmefitAs with his disparate treatment clailr.
Tuck asserts that Mr. Funderberg, pulling the strings of his subordinates, tidriassmased on
his disability, PTSD.

“Constructive discharge oars when an employer deliberately make®mployee’s
working conditions intolerable and thereby forces him to quit his j&@yant v. Jones575 F.3d
1281, 1298 (11th Cir. 2009) (quotinvunday v. Waste Mgmt. of North Amer., Jri26 F.3d
239, 244 (4th Cir. 1997)). To be sufficiently intolerablework environment must be both
subjectivelyabusive to the employee aabjectivelyhostile. Blackmon v. Wal-Mart Stores,E.
358 Fed. Appx. 101, 102 (11th Cir. 2009). Teasing, offhand comments, and isolated incidents—
“unless extremely serious*do not rise to the level of harassmeRaragher v. Boca Ratqrb24
U.S. 775, 788 (1998). Furthermore, the hostile work environment “is not a shield against harsh
treatment at the workplace . . . The plaintdihnot turn a personal feud into a [] discrimination

case . ..."Succar v. Dade Cnty. School BA29 F.3d 1343, 1345 (11th Cir. 200®ather, the

® The court assumes that the Rehabilitation Act creates a claim for hostile work
environment. See Wolfe v. Postmaster Generd88 Fed. Appx. 465, 469 (11th Cir. 2012) (“We
assume, without deciding, as the district court did, that a hostile work envirbchagn is
cognizable under the Rehabilitation Act.”).
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treatmenmustbe “based on a protected characteristic of the employellléer v. Kenworth of
Dothan, Inc, 277 F.3d 1269, 1275 (11th Cir. 2002).

As an initial matter,ite Army asserts that Mr. Tuck failedéghaust his administrative
remedies because he did not filkastile work environmerdlaim with the EEOC.However,

Mr. Tuck’s complaints to the EEOC repeatediference and allegbe same pattern of
harassment that he maintains in this lawstihe court thus finds that Mr. Tuck exhausted his
administrative remedies.

In any event, the couagreewith the Army’s alternative argument that any
“harassment” lacked a discriminatory animét. Tuck himself described the numerous
incidents in which he was involved in terms ofgo@al feuds with his coworkers, aras
discussed throughout this Opinion,fads to connecthose feudsvith adiscriminatoryanimus.
At most, Mr. Tuck asserts that the Army took unfair or unjustifietion against himBut an
employer may take an adverse action against an empfioyeegood reason, a bad reason, a
reason bsed on erroneous facts, or for no reason at all, as long as its action is not for a
discriminatory reasoh. See Nix v. WLCY Radio/Rahall Communicatidg®38 F.2d 1181, 1187
(11th Cir. 1984). Indeed, Mr. Tuckesmost of hidrief on summary judgment to explaumny
the allegations made against himrevéalse hotto explainwhy the Army’s decision makers had
a discriminatory motive in taking actioaslverse tdim.

The court will GRANTthe Army’s motion for summary judgmeas to Mr. Tuck’s
hostile work environment claim.

CONCLUSION

Mr. Tuck filed a discrimination lawsuit, buat bestpresented a casdoutunfair

treatment.Lacking evidence linkingliscriminatoryor retaliatoryintent to aradverse aciir.

24



Tuck has failed to show thatg@nuine issue of material fact exists akisxdisparate treatment,
hostile work environment, or retaliation claim&s to Mr. Tuck’sfailure-to-accommodatelaim,
Mr. Tuckfailed to identifya reasonable accommodation his disaldity. The court willthus
GRANT the Army’s motion for summary judgment in all respects.

DONE andORDERED this 7th day ofAugust 2018.
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KARON OWEN BOWDRE
CHIEF UNITED STATES DISTRICT JUDGE
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