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MEMORANDUM OPINION

Plaintiff Tina Few asserts thBefendant Receivables Performance Managewiel#ted
the Telephone Consumer Protection Act, 47 U.S.C. § 227, by contactiapléastl84 times
using an automated dialing niige in an attempt to collectdebtfor satellite television and
internetservices This matter is before the court Beceivable's amended motion for summary
judgment (doc. 14).

Receivablesnoves for summary judgment arguing, in part, that Ms. Few’s ctaiist
fail because sheonsentedo receiving thalebtcollection callson her cell phoneMs. Few
responds that she revokledrconsent before receiving many of the calReceivables, however,
repliesthat Ms. Few offered her consent as part of a aotial agreement.

The court agrees witReceivable's position; Ms. Few could not unilaterally revoke her
consent to receive debbllection callsbecausehe agreed to provide that consent as part of a
bargaineefor exchange. The coutil GRANT Receivable's amended motiorof summary

judgment (doc. 14).
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STANDARD OF REVIEW

Summary judgment is an integral part of the Federal Rules of Civil Procedurena®y
judgment allows a trial court to dde cases when no genuine issues of material fact are present
and the moving party is entitled to judgment as a matter of &seFed. R. Civ. P. 56. When a
district court reviews a motion for summary judgment, it must determine two thingshéthew
any genuine issues of material fact exist; and if not, (2) whether the moviggspentitled to
judgment as a matter of law. Fed. R. Civ. P. 56(c).

The moving party “always bears the initial responsibility of informing theidistourt of
the basisdr its motion, and identifying those portions of ‘the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, jf\hich it believes
demonstrate the absence of a genuine issue of material @albtex Corp. v. Catre(t477 U.S.

317, 323 (1986) (quoting Fed. R. Civ. P. 56). The moving party can meet this burden by offering
evidence showing no dispute of material fact. at 322-23.

Once the moving party meets its burden of showing the district court that no genuine
issues of material fact exist, the burden then shifts to the non-moving party “to dexneotist
there is indeed a material issue of fact that precludes summary judgr@éank’v. Coats &

Clark, Inc, 929 F.2d 604, 608 (11th Cir. 1991). In reviewing the evidence submitted, the court
must “view the evidence presented through the prism of the substantive evidentiary, biar
determine whether the nonmoving party presented sufficient evidence on whicltaulary
reasonably find for the nonmoving partgnderson v. Liberty Lobby, Inet77 U.S. 242, 254
(1986);Cottle v. Storer Commc’n, IndB49 F.2d 570, 575 (11th Cir. 1988). And, the court must

view all evidence and inferences drawn from the underlying facts in the light mostlibe/to



the nonmoving partyGraham v. State Farm Mut. Ins. C@93 F.3d 1274, 1282 (11th Cir.
1999).
FACTS

Plaintiff Tina Few and DISH, a satellite communications firm, agreed to aactidr
provide Ms. Few with DISH’s television and high-speed internet services. As [plagt of
contract, Ms. Few provided DISH with a telephone number ending in 0268 and authorized DISH
“and/or any debt collection agency and/or debt collection attorney hired by DtSttntact her
at that numbertd recover anyinpaid portion offjel] obligation to DISH, through an automated
or predictivedialing system or prerecorded messaging systempPjoc( 63 at 9 Doc. 6-3 at 1p
Ms. Fewsigned the documemnmediatelyabove this language.

In April 2017, DISH provided Bfendant Receivables Performance Management, a debt
collectiors firm, with the0268 phone number for the purpose of recovering an alleged debt on
the account On April 27, 2017, Ms. Few answered a call flBecteivablesand informed the
caller that she no longer wished to receive calls from ReceivaRE=ivablesievertheless
continued calling, ultimately placing, in Ms. Few’s estimation, “in exced84éftelephone calls
and text messagés(Doc. 1 at 3 7 12J.

DISCUSSION

Ms. Few asserts that Receivable’s phone calls and text messages violated theTh€PA
TCPA forbidsany person to make a call “using any automatic telephone dialing system or an
artificial or prerecorded voice . . . to any telephone number assigned to a paging serviee, cellul

telephone service, specialized mobile radio service, or other radio commonsmwnieg, or any

! The parties contest whether Receivables used an automatic telephone dialing system o
an artificial or prerecorded voice in makitige calls. The court finds these disputes immaterial
in light of its conclusion that th&84 calls fell within § 227(b)@)(A)’s exception for calls made
with the prior express consent of the called party.
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service for which the called party is charged for the call”. 47.U.S.C. § 227(b)(1)(A)But
calls made “with the prior express consent of the called party” amgrolobited. Id.
In this case, Ms. Few contends that, although she may have initially pr&/igke—
and, by extensiorReceivables, which acted a$3Pl’s agent for the purpose of debt
collection—with consent to call the 0268 number, she revdkaticonsenorally on April 27,
2017. Receivableshowever, responds that Ms. Few could not unilaterally revoke hergmalor
expressonsent becausthe made it agart of a bargainetbr exchange The court agrees.
Courts should evaluate the revocation of consent ung2v &)(1)(A)by considering
“the common law concept of consenOsorio v. State Farm Bank, F.S.B46 F.3d 1242, 1255
(11th Cir. 2014). Theecommon law conceptdlow theunilateralrevocation of consent, but
only “in the absencef any contractual restriction to the contrary[$ee d. AndMs. Few does
not dispute that she contractuadlgreedo allow Receivabletso make the phone calls at issue.
The Eleventh Circuit has not spoken further on how a contractual agreement bears on
revocation of consent under § 227(bjA)) But the Second Circuitapplying the same
commonkaw concepts of consent to227(b)(1)(A) has persuasively reasoned thagaatywho
grants consent to be contacteithin an otherwiseralid contractuaprovision cannothereafter
unilaterally revoke her consenReyes v. Lincoln Automotive Fin. Seré61 F.3d 51, 56-57 (2d
Cir. 2017). The 8&cond Circuit statedWe agree with the district court that the TCPA does not
permit a party who agrees to be contacted as part of a bardaireedchange to unilaterally
revoke that consent, and we decline to read such a provision irgotthe. It is blackletter
law that one party may not alter a bilatezahtract by revoking a term without the consent of a
counterparty.”ld.; accord Kinmon v. J.P. King Auction Co., In276 So. 2d 569, 571 (Ala.

1973) (“Unilateral grumbling cannot modify ddieral contract.”) Ms. Fewgaveprior express



consent tdReceivableso make the calls anthecause shafferedthat consent as part of a
bargainedfor exchangeand not merely gratuitously, she was unablenitaterallyrevoke that
consent. Receivables’s phone calls to Ms. Few, therefore, did not violate the BE&®
U.S.C. 8227(b)(1)(A).

Ms. Few asserts that the call records provided by Receivaliggest that [it] contacted
her on another line [that] was not included in” the contnath DISH. (Doc. 18 at 9. Yet Ms.
Few fails to suppottter assertion with any citati@andthis court, having reviewed theall
records, cannot identify any “suggestion” tRaceivablesnade any calls to phone nurber
other than the 0268 number, which Ms. Few provided to DISH to use focaolégdattion
purposess part of her agreemettreceiveDISH’s services

Finally, Ms. Few observes that she did not have the opportunity for full discovery before
Receivablediled the motion for summary judgment now before the court. True, but the Federal
Rules of Civil Procedure provide thaparty may file anotion for summary judgment at any
time until 30 daysafterthe close of discoverySeefFed. R. Civ. P. 5®). And the court sees
little merit in forcingReceivableso bear the costs of discovery given that Ms. Few does not
dispute the existence of the contract that precludes her claims under the $Geen taking
Ms. Few’sview of thefacts as trueincluding herallegation that Receivables used an automated
dialer and her description of the April 27, 2017, attempted revocation of coliseftew’s
TCPA claims fail as a matter of laveeed7 U.S.C. 827(b)(1)(A).

The courtwill GRANT Receivable’'s motion for summary judgmeaindwill ENTER

SUMMARY JUDGMENT inReceivables favor on Ms. Few's TCPA&laims

2 Furthermore, in her complair¥)s. Fewallegesonly that Receivables made calls to the
0268 number.(Doc. 1 1 19).



DONE andORDERED this 9th day ofAugust 2018.

4

__.-!""’/ Fil /? N -
A prren & Sl e A
KARSN OWEN BOWDRE
CHIEF UNITED STATES DISTRICT JUDGE




