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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
EASTERN DIVISION
ALVIN WALKER, €t al.,
Plaintiffs,

V. Civil Action No. 1:18-cv-594-ACA

ERGON TRUCKING, INC.
A Foreign Corporation, et al.,

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION

This action arises out of a Februd®,2017, motor vehicle accident
involving Plaintiff Alvin Walker’'s carand a commercial tractor pulling a setank
trailer driven by Defendant Richard McGisni(Doc. 551 at 4 23; Doc. 558 at §
Doc. 5512 at 2). Mr. Walkers third amended complaint states claiagainst
Mr. McGinnis and his employerErgon Trucking, Inc. (“Ergon’)(collectively,
“Defendants”) for negligen¢avantonnessandsubsequent negligenc€Doc. 34).
The Defendants move for summary judgment on all Mr. Walker’s claidsc.
58).

For the reasons set out belowetcourtWILL GRANT the motion and

WILL ENTER SUMMARY JUDGMENT in favor of Defendantand against
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Mr. Walker on allclaims because he has not presented any evidence creating a
genuine dispute of material fact about Defendants liability on those claims.
I BACKGROUND

In deciding a motion for summary judgment, the court “draw][s] all inferences
and review][s] all evidence in the light most favorable to themowing party.”
Hamilton v. Southland Christian Sch., Inc., 680 F.3d 1316, 1318 (11th Cir. 2012)
(quotation marks omitted). But in cases where a video in evidence “obviously
contradicts [the nonmovant’'s] version of the fadtourts acceptlhe video’'s
depiction instead of [the nonmovant’s] accounfiaw v. City of Selma, 884 F.3d
1093, 1098 (11th Cir. 2018) (quotiRgur moghani-Esfahani v. Gee, 625 F.3d 1313,
1315 (11th Cir. 2010) and “view] ] the facts in the light depicted by the videotape
(Id.) (quoting &ott v. Harris, 550 U.S.372 at 386-81 (2007)). Here, adash-cam
video recorder mounted in Mr. McGinnis’s truck captured the accident along with
over 100 seconds of pmpact footage during which Mr. McGinnis’s roadway
movements can be seen. (Doc-7A5 In addition, anearbybusiness’s surveillance
video camera captulldhe accident. (Doc. 555). Havingreviewed the evidence
in the light most favorable to Mr. Walkeexcept whereeither viceo obviously
contradict his version of the facts, the court finds as follows.

The accident occurred in the righénd travel lane of U.S. Highway 280 at

the signalized intersection of Coosa Stredilr. Walker’'s hometown ofylacauga,



Alabama (Doc. 551 at 2324). Just before the accident occurrisl, Walker
travelled upCoosaStreet in the righhand turnlang with the intention of merging
eastbounasbn Highway 280 (Doc. 551 at 24 27; Doc. 5512 at8-9). The right
hand turn lane on Coosa Street channels i2@Cfoot longauxiliary acceleration
lane with painted roadway geometryfézilitate safely navigahg the intersection
and merging onto Highway 280. (Doc.-5% at 4 13).

Just as Mr. Walkeapproached thaght turn into the auxiliaryacceleration
lane Mr. McGinnis passed through the intersecti@veling east on Highway 280
(Doc. 557). It is undisputed that Mr. McGinnis had a green traffic light and the
right of way. (Doc. 58.5). As Mr. McGinnis came through the intersection,
Mr. Walker drove across the right turn lane and stratfinbudh the white solid
traffic line and entered Mr. McGinnis’'s travel landirectly into the pdt of
Mr. McGinnis’s truck without warning (Doc. 551 at &; doc. 5512 at 9.
Mr. Walker’s vehicle hitMr. McGinnis’s truck 0.33 seconds latefDoc. 5517 at
3, 13 Doc. 5512 at 9. According to the expert accident reconstructionist,
Mr. McGinnisdid not have time to slowown or avoid the collision.(Doc. 5512
at 8.
[1. DISCUSSION

In deciding a motion for summary judgment, the court must determine

whether accepting the evidence in the light most favorable to themmnng party,



the moving party is entitled to judgment as a matter of law. Rediv. P. 56(a);
see also Hamilton, 680 F.3d at 1318. “[T]here is a genuine issue of material fact if
the nonmoving party has produced evidence such that a reasonable factfinder could
return a verdict in its favor.L.ooney v. Moore, 886 F.3d 1058, 1062 (11th Cir. 2018)
(quotation marks omitted).
1. Negligence

Under Alabama law, negligence “is the failure to dbatva reasonably
prudent person would have done under the same or similar circumstances, or the
doing of something that a reasonably prudent person would not have done under the
same or similar circumstancég=ord Motor Co. v. Burdeshaw, 661 So. 2d 236, 238
(Ala. 1995). “To establish negligence, [a] plaintiff must prove: (1) a duty to a
foreseeable plaintiff; (2) breach of that duty; (3) proximate causation; and (4)
damage or injury.” Martin v. Arnold, 643 So. 2d 564, 567 (Ala. 1994 Here,
Defendants are entitled to summary judgment on Mr. Walker's negligenoe cla
becausé/ir. Walker has nbpresented substantial evidence from which a reasonable
jury could concludehat Mr. McGinnisbreached duty.

In this case, Mr. Walker alleges thdt. McGinnis committed negligence by
failing “to keep a proper lookout.” (Doc. at 76 at 21). In support of his ctoren
Mr. Walker citesMiller v. Cleckler, 51 So0.3d 379, 384 (Ala. Civ. App. 201®)r

the proposition thakr. McGinnisis liable for failing to look out for Mr. Walker



even if Mr. McGinnis followed all applicable driving rules and regulatiofi3oc.

at 76 at 21 n. 4c{ting Miller v. Cleckler, 51 So0.3d 379, 384 (Ala. Civ. App. 2010)).

But the facts ofMiller are materially distinguishable from the facteund here.

Miller involved drivers on the same roadway and addressed the duties owed to
travelers in front and behindMiller, 51 So0.3d at 384citing Cox v. Miller, 361

S0.3d 1044, 1046 (Ala. 1978)Here, Mr. McGinniss vehicle struck Mr. Walker’'s
vehicle as Mr. Walker merged into oncoming traffic at an intersection. . @3¢t

at 24 97:1519). And the duties owed to other drivers at an intersection are different
than the duties owed to drivers on the same road.

It is true that all drivers owe each other a “general duty to operate an
automobile with careful and prudent regard for the safety of othdétearson v.
Fountain, 189 So. 2d 551, 553 (Ala. 1966) (citation omitteBut “there is no duty
imposed as a matter of law” on a driver approaching an intersection “to keep a
special lookout for other vehicles when a driver is observing the rules relating to
traffic signals.” Id. (citing Smithv. Kifer, 52 So. 2d 399, 402 (Ala. Civ. App. 1951)

This is because, in the absence of actual knowledge that the intersection is a
dangerous one, “[a]n operator of a motor vehicle approaching an intersection may
presume that others will obey the traffic laws and regulatiokts (citing Smith, 52

So. 2d 399 at 402).



Here, the evidence is undisputed thie accident “occurred right at the
intersection” of Highway 280 and Coosa StregDoc. 551 at 24 97:1519). Itis
further undisputed thair. McGinnis’s traffic light was greeras Mr. McGinnis
enteredthe intersectino (doc. 557 at 23:01:12)giving Mr. McGinnis the right of
way. And, there is no evidence that this intersection is particularly dangerous, much
less that Mr. McGinnis had knowledge of that dandperfact, this was the first time
Mr. McGinnis ever drove through this intersection. ¢C86-8 at 8 25:24-9 26:3).
Accordingly, Mr. McGinnis did not have a duty to keep a special lookout for
Mr. Walker's vehiclet

But eveni Mr. McGinnis breacbdaduty he owed Mr. Walke Mr. Walker’'s
negligence claim still does not survive summary judgnbectuse Mr. Walkés
own negligence contributed to his injurids. Alabama, ontributory negligences
an affirmative and complete deferteenegligence.Serio v. Merrell, Inc., 941 So.
2d 960, 964 (Ala. 2006)To prevailon this defense, Defendants have the burden of
proving that Mr. Walker (1) had knowledge of tlhangerous condition(2)
appreciated the danger, and (3) failed to exercise reasonabbg garting himself

in the way of dangernd. “[I]t has long been recognized that contributory negligence

L n fact, the record establishes that Mr. McGinnis owed Mr. Walker a ]Joyesreral
standard of care because Mr. Walker's premature entrance into the travel lat asusiden
emergency.(See Doc. 5517 at 23) Thus Mr. McGinnis “is not held to the sane®rrectness of
judgment and action that would apply if he had had the time and opportunity to consider fully and
choose the best means of escaping peril or preventing ihjBegtis v. Thornton, 662 So. 2d 256,

257 (Ala. 1995) ¢iting Burnsv. Martin, 589 So.2d 147, 149 (Ala. 1991)).



may also be predicated upon the failure to appreciate the danger when there is a
reasonable opportunity to do so under the circumstanges)” Whether a plaintiff
Is contributorily negligent is normally a question for the juiSerio, 941 So.2d at
964. However,“if the facts are such that all reasonable persangd logically
reach theonclusiorthat the plaintiff wagontributorly negligent, then contributory
negligence may be found as a matter of'lavd.

To prevail on summary judgment, Defendants must estahbsMr. Walker
understood, or should have understood, the danger poseddsng over the solid
white lineand entering a travel lane whére dd not have the right of way and did
not look to see if there was oncoming traffi€erio, 941 So.2d at 965 (citations
omitted). In this case, the evidence establishes that Mr. Walker clearly understo
the risk posed by his actions. He testified thatimderstood the significance of the
solid white traffic line (doc. 58 at 24 89:36), and that, as the merging vehicle, he
was required to yield to the right of wagl.(at 25 90 23). Mr. Walker also admitted
that he did not look for approaching traffic before he merged onto Highway 280.
(Id. at 26 97:148). Based on this evidence, the risk is-sglflent and “all
reasonable people would logically have to conclude that [Mr. Walkau]d have,
or should have, consciously appreciated that danger” when he merged into oncoming

traffic. Serio, 941 So.2d at 965.



Mr. Walker contends that even if he was contributorily negligent when pulling
onto Highway 280, the defense does not apply to shield Defendants from liability
because of Mr. McGinnis’s subsequent negligence. Subsequent negligence allows
a negligent plaintf to escape the contributory negligence bar under certain limited
circumstancesZaharavich v. Clingerman By & Through Clingerman, 529 So.2d
978, 979 (Ala. 1988).To prevail on this theory Mr. Walker must establish, among
other things, that he was in a perilous position and Mr. McGinnis had actual
knowledge of this peril.

Assuming Mr. Walker established that he was in peril just before the accident
and that Mr. McGinnis knew of this peril, tsabsequent negligendectrine does
not apply because the accident occurred within the same secondielaggarent
that Mr. Walker was going to cross the solid white line and enter Mr. McGinnis’s
travel lane. Baker v. Grantham, 585 So. 2d 896, 897 (Ala. 1991) (citikgson v.
Comfort, 561 So2d 1068 (Alal1990)(“[T]he subsequent negligence doctrine does
not apply where the manifestation of the plaifgifperil and the accident are
virtually instantaneous)j. According tothe uncontroverted testimony of expert
accident reconstructionist, Mr. McGinnis had less than one second between the time
it became apparent that Mr. Walker was goingrti@rhis lane and when the accident

occurred (See Doc. 5512 at10). Because there was not enough time to prevent the



accident from occurringsée id.), thedoctrine of subsequent negligence does not
apply. See Showsv. Donnell Trucking Co., 631 So. 2d 1010, 1013 (Ala. 1994)

Based on the foregoind)e courtfinds the evidence establishes as a matter of
law thatMr. Walker’'s own negligence contributed to the cause of his accident with
Mr. McGinnis and Mr. McGinnis was not subsequently negligent. Accordingly, the
courtWILL GRANT Defendants’ motion for summary judgment on the claim for
subsequent negligence.

2. Wantonness

Under Alabama law, “wantonness” is “the conscious doing of some act or the
omission of some duty, while knowingf the existing conditions and being
conscious that, from doing or omitting to do an act, injury will likely or probably
result.” Galaxy Cable, Inc. v. Davis, 5850.3d 93, 101 (Ala. 2010) (quotation marks
omitted). “To establish wantonness, the plaintiff must prove that the defendant, with
reckless indifference to the consequences, consciously and intentionally did some
wrongful act or omitted some known duty.{ld.) (quotation marks omitted).
“Wantonness is not merely a higher degree of culpability than negligence.
Negligence and wantonness, plainly and simply, are qualitatively different tort
concepts of actionable culpabilitymplicit in wanton. . .misconduct is [] acting,

with knowledge of danger, or with consciousness, that the doing or not doing of



some act will likely result in injury. ..” Cheshirev. Putman, 54 So. 3d 336, 343
(Ala. 2010)(quotingMcNell v. Munson SS. Lines, 184 Ala. 420423 (1913))
Defendants contend that they are entitled to summary judgment on
Mr. Walker'swantonnesslaim because Mr. Walkdras not presented any evidence
that Defendants consciously disregarded his safety or kneMithglcGinnis'sacts
or omissions wuld make his injuries likely or probabléDoc. 59 at 2&89). This
court agrees.
Mr. Walker has presented no evidence MatMcGinnis actedconsciously
or intentionally (Doc. 558 at 13). Mr. Walker argues that Mr. McGinnis’s failure
to slow down, observe Mr. Walker, appreciate Mr. Walker's peril, and warn
Mr. Walker of his presence constitutes a conscious disregard for Mr. Walker’s
safety. (Doc. 76 at 26) However, the undisputed evidence establishesttiwat
Intersection was designed to encourage eastbound traffic to continue through it at
full speed. (Doc. 587 at 23). And, the channelized, continuflogv right turn
lane was designedto allow traffic to travel through the intersection without any
conflicts or potential hazards from Coosa Street’'s northbound traffic. (Ddcl 55
at 23). Therefore, there was no reason for Mr. McGjmti® had the right of way
to slow down or warn MiMWalker of Mr. McGinnis’'s approach. And, because

Mr. Walker's car was travelling at a speed consistent with the design of the

10



continuous flow righturn lane, there was no reason for Mr. McGinnis to suspect
peril. (d.).

Because Mr. Walker has not presented any evidence from which the court
could infer facts that would support a wantonness cldaencourtWViLL GRANT
Defendants’ motion for summary judgment as to the clainméortonness.

[II. CONCLUSION

The courtWILL GRANT Defendants'motion for summary judgment and
WILL ENTER SUMMARY JUDGMENT in a separate ordein favor of
Defendantsand againsMr. Walkeron allclaims

DONE andORDERED this November 19, 2020

ANNEMARIE CARNEY AXON
UNITED STATES DISTRICT JUDGE
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