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MEMORANDUM OPINION

Law Solutionsof Chicago LLC, UpRight Law PLLC, and Mariellen
Morrison (collectively referred to as “UpRightappeal from the ankrupty
court’s order imposingnonrmonetary and monetagsanctions againgshem Doc.

1. In a nutshell, the bankruptcy cosdnctionedJpRight based on its finding that
UpRight breached a settlement agreement UpRegkéred into with]). Thomas
Corbett, the Bankruptcy Administrator for the Northern District of Alahaand

by doing so violated the court’'s order approving the settlement agreerReih
9011 of the Federal Ras of Bankruptcy Procedure, argg526a)<{b) and
707(b)(4). Seedoc. 3411. UpRight contends that the court abused its discretion

andfailed to afford UpRightdue procesbeforesanctioning them Theappeal is
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fully briefed, docs. 34, 35, 36, and ripe for reviekor the reasons detailed below,
theorder of the bankruptcy court is due to be affirmed

l. STANDARD OF REVIEW

Thedistrict courtsits asan appellate court in reviewinfinal decisions of a
bankruptcy court 28 U.S.C. 858(a)1). Accordingly, thedistrict court reviews
the bankruptcy court’s findings of fact under the clearly erroneous standard, while
the bankruptcy court’s legal conclusions are subject to de novo reBew.e.g.
Educ. Credit Mgm’t Corp. v. Mosley94 F.3d 1320, 1324 (11th Cir. 2003ee
also Fed. R. BankrP. 7052 (incorporating Fed. R. Civ. P. 52); Fed. R. Bankr. P.
8013. “The factual findings of the bankruptcy court are not clearlyneous
unless, in the light of all the evidence, ‘[the district court is] left with the definite
and firm conviction that a mistake has been madén’re TOUSA, In¢.680 F.3d
1298, 1310 (11th Cir. 2012) (citations omitted).

The court reviews the bankruptcy courtiaposition of sanctionfor abuse
of discretion. In re Ocean Warrior, InG.835 F.3d 13101315 (11th Cir. 2016)
(citation omitted). “The application of an abusef-discretion review recognizes
the range of possible conclusions the [bankruptcy] judge may reallorélus v.
Denny’s, Inc. 628 F.3d 1270, 1280 (11th Cir. 201@uoting United States V.
Frazier, 387 F.3d 1244, 259 (11th Cir. 2004) (en ban&)Mhen reviewing for an

abuse of discretion, the district court “must affirm unless [it] find[s] that the



[bankruptcy] court has made a clear error of judgment, or has @gpbkewrong
legal standard.” Id. The court may affirm the bankruptcy court “on any legal
ground the record supports.Gwynn v. Walke(In re Walker) 532 F.3d 1304,
1308 (11h Cir. 2008) (per curiam).
I. PROCEDURAL HISTORY AND FACTUAL BACKGROUN D

UpRight and Corbett entered into aSettlement Agreement, effective
September 16, 2016, that resolved adversary proceedings in two bankruptcy cases
and other related disputes between the parties. Doel 2¢ 1017. Under the
terms of the Agreement, UpRight agreed to pay $50,000 to the bankruptcgdruste
in the two underlying casgand to a sixnonth bar on filing new cases inigh
District for clients who retaied UpRight during tis period. Id. at 1112.
Relevant to the sanctions at isstlee Agreement mandated alsloat “[flor those
clients who retained UpRight prior to March 21, 2016, UpRight shall provide the
services referred to in Paragraph 9 of UpRight's standard client retention
agreement without additiahcharge for attorney’s fees,”ith the exception of
fees incurred for pursuing or defending adversary proceedlidgat 1213. After
a hearing, the bankruptcy coussuedan Agreed @er approvinghe Agreement.
Id. at 4445.

Thereafter UpRightfiled six cases for debtors who had retained UpRight

prior to March 21, 201@&he “PostSettlement Cases”)Doc. 3411 at 17. Corbett



discovered subsequentthat the Rule 2016(b) attorney disclosure statesnent
UpRightfiled in those cases reflected “emtensive list of services excluded from
the base attorney fee of $1,250.00,” including servibesAgreement required
UpRight to provide withoutiny additionalfees Docs. 341 at 48; 3411 at 16.
Based on th disclosure statementSorbettbelieved that UpRightad violatedhe
terms of the AgreementDoc. 341 at 48. ConsequenthZorbettfiled motions
asking the bankruptcy coutb determime whether UpRighthad breached the
Agreement, filed materially inaccurate disclosure statements, and violated
88526(a)(2){3) and 704(b)(4)(CD). Docs. 341 at 4850; 3411 at 16.In the
event the court answered the first question in the affirmative, Corbett asked the
coutt to set a show cause hearing regarding why the court shoultdmpose
apprgriate sanctionsgainst UpRight, including disgorgement of attorney’s fees,
civil penalties, or an injunction under 885 and 526(c)(5), or the court’s inherent
authority Docs. 341 at 4850; 3411 at 16.

In response, UpRighfiled amended attorneyisclosure statementthat
expaned “the scope of legal services they would provide without additional fees
in the PosiSettlement Casdblat remained open . . ..” Do@-3 at 9798; 341 at
85-86; 34-11 at 1819. UpRight also amended their retentionesgments andent
letters totheir clientsin the open Pos$ettlement Casestating that, contrary to

statements in theioriginal retainer agreement, UpRight had not and would not



charge feesn addition to the flat fee the clients paid for UpRight's services
those casesDocs. 3-3 at 98100 34-11 at 1810.

The bankruptcy court held a hearing on the motamnguly 13, 2017. Docs.
34-1 at 8395; 3411 at 19. At that hearing,Corbettargued that UpRight violated
88526(a)(2)(3) and 707(b)(4) by filing attorney disclosure statements that did not
comply with the terms of the Settlement Agreemddbc. 341 at 8586. UpRight
counterd thattheydid not violate the Agreement becauley only chargedheir
flat fee in the PosBettlement Cases, atiaey never collectecny additional fees
for ther servicean those casesSeed. at 8688. The bankruptcy coutoncluded
that an evidentiary hearing wasecessary‘to determine the extent to which
[UpRight] failed to comply with the order approving and implementing the
settlement agreement . . . and to further determine what sanctions, iarany,
appropriate due to such noncompliancéd’ at 98. Accordingly, thdankruptcy
court ordered UpRight to appear “and show cause, if there be any, why their failure
to comply with the settlement agreement and order implementing the same does
not warrant contempt sanctions, which may include disgorgement of fees and
expenses . . , and additional monetary and Amonetary sanctions, which may
include, without limitation, a bar from [UpRight] practicing[this District] for a

period of up to two (2) years . . . 18. at 99.



At the evidentiary hearing, Corbetargued tha UpRight filed inaccurate
attorney disclosure statements in the FSetlement Cases because the statements
conflicted with UpRight's obligations undethe Agreement. Doc.-3 at 7173.
Although Corbettadmitted that the Agreement did not expresslyireqUpRight
to amendtheir retention agreements or disclosure statements, he argued that
UpRight should have amendétkir disclosure statements accuratelyreflect the
sope of serviceshey agreedto provide totheir clientsfor no additional charge
Sedd. at 7476. In responselJpRightcounteredhattheydid not intend to violate
the Agreement, anbdad not violatedt becausehey did notactually charge an
additional fesfor ther servicesn connection with the PoSettlement Casedd.
at 8788, 104 When questionedbout theiduty, if any,to amendheir disclosure
statements under Rule 2016(b), UpRight testified thay dd not believethey
violated that Rle because the statemerthey filed were consistent with the
retainer agrementgheir clients had signedSee idat 110, 112 See alsaoc. 34
8 at 15662. After the evidentiary hearing, Bmht and Corbettiled posthearing
briefs in support of their respective positions, and respondeacto other’driefs.
Docs. 349 at 640; 3410 at 635, 186229.

On April 19, 2018, he bankruptcy courissuedan orderfinding that
UpRight intentionallyfiled false and misleading attorney disclosure statements in

the PosiSettlement Casahat “wrongfully exclude[d] ¢gal services that were to



be provided under the Settlement [Agreement] for no additiona)’ fees that
UpRightacted in bad faith. Doc. 31 at 1819, 24. Based orthosefindings, the
bankruptcy court imposdtie followingsanctionsunder 11 U.S.C.§105(a),526,
and 707(b)(4)(B)

e An 18month practice injunction banning UpRight from filing angw
bankruptcy cases inithDistrict;

e A complete refund of all fees and expenses paid to UpRight by clients
whose casedpRighthad not yet filed;

e Monetary penalties of $25,000 for each of the six Settlement Cases, or
$150,000 total; and

e Disgorgement of all attorney’s fees and filing feegsha PosiSettlement
Cases.

Id. at Z5-27. This appeal followed Docs. 1, 34.
. ANALYSIS

UpRight raises severapoints of errorthat boil down to one question: did
the bankruptcy court abuse its discretion by imposimgtgans against them®o
answer that question, the court must determine whether the bankruptcy court had
authority to sanction UpRight, and, if it did, whethemlabused its discretiom
exercising that authority. For the reasons explained fully belevausethe
bankruptcycourt had authority to imposanctions against UpRight, akighRight
hasnot showm that the court made a clear efrapplied the wrong legal standard,

or violated their due process righttse court’s order is due to be affirmed.



A. Whether the bankruptcy court had authority to impose non-
monetary sanctions

The bankruptcy courinvoked § 105(a) to impose nemonetary sanctions
against UpRight, includingn 18-month practice injunction. Doc. 34l at 26.
Section 105(a) grants the court authoritysémctiona party who violates a court
order or rule, or to prevent an abuse of the bankruptcy process. 11 U.S.C.
8105(a);In re Evergreen Securityp70 F.3d 1257, 1273 (11th Cir. 2009} his
authority under 8§ 105(a)includes conducting disciplinary proeedings and
suspendingattorneys from practicindpefore the court In re Gleason 492 F.
App’x 86, 88 (11th Cir. 2012).

UpRight arguest did not violate any court order arbat the bankrugy
court erred bymposing the practice ban. Doc. 34 at3&b UpRight correctly
notes that the bankruptcy court's order approving teleégnentAgreementdid
not adopt orincorporate any portion of thegreement Seedocs. 34 at 29;34-1.
Consequently, UpRightechnically could not violate the Agreed r@er by
breaching theAgreement See Kokkonen v. Guardian Life Ins. Co. of America
511 U.S. 375, 381 (1994) (“The judge’s mere awareness and approval of the terms
of the settlement agreement do not suffice to make them part of his grder.”)
Matter of Baum, 606 F.2d 592, 593 (5th Cir. 1979) (reversing a bankruptcy court’s
finding of contempt because the order violated did not “set forth in detail an

unequivocal command’)However,UpRight waived this issue by failing to raise it

8



below. In fact, in its pethearing brief, UpRightook a contrary position and
expressly concedethat “[tlhere are no circumstances under which the UpRight
Respondents could have violated the Settlement Agreement and not violated the
[Agreed] Order, and vice versa.” Doc.-3@ at n.4. As a result, UpRight's
argument that it could not violate the Agreed Order by violating the Agreement is
not properly before this courGeeln re Lett 632 F.3d 1216, 1226 (11th Cir. 2011)
(“Ordinarily an appellate court does not give consideration to issues not raised
below.™) (quotingHormel v. Helvering312 U.S. 552, 556 (1941)Access Now,
Inc. v. Southwest Airlines, G885 F.3d 1324,331 (11th Cir. 2004)(“This Court
has ‘repeatedly held that an issue not rajbetbw] and raised for the first time in
an appeal will not be considered by this court.”) (quotiviglker v. JoneslO F.3d
1569 (11th Cir. 1994)).

Moreover,the bankruptcy aart’s error, if any,is harmless in lighof other
findings that support the imposition of the practice injunctiSeeFed. R. Civ. P.
61 (“[T]he court must disregard all errors and defects that do not affegiaatyys
substantial rights.?)Fed. R. Bakr. P. 9005 (“Rule 61 Fed. R. Civ. P.pdips in
cases under the [Banlptcy] Code.”) To begin the bankruptcycourt imposed
non-monetarysanctions under £05(a) to prevent further abuse of the bankruptcy
processbased on its findinghat UpRighthad been“undeterred by the original

sanctions imposelly the Settlement [Agreement.]Doc. 3411 at 26.Indeed, the



record siows thatUpRight filed attorney disclosure statements in each of the six
PostSettlement Cases that misrepresented the scope afesetive debtors could
expect to receive for their fldke payment to UpRightDoc. 3411 at17-19. See
also doc. 352 at 628. In particular, the disclosure statements represented that
payment of UpRight's $1250.00 flat fee did not inclusgtainsewicesthat the
Agreement required UpRight to provide to its clients at no additional charge
including discharge proceedings and motions to enforce the automaticSstay
docs. 341 at 12; 348 at 160; 38 at 6. Evidence that UpRight continued to
exclude those services from their flat fee in the FRettlement Cases supports the
bankruptcy court’s conclusion that UpRight was undeterred by the original
sanctions imposed by the Agreememtd thatit needed to imposadditional
measuredo prevent furthembuse of the bankruptcy proces#ccordingly the
bankruptcy court did not err by imposing Ronetary sanctions under § 105(a).
The bankruptcy couralsohas inherent authority to “control and discipline
attorneys appearing before”itand it can rely onthat authority to sanction
attorneys, includindpy suspendinghemor revoking their filing privileges.In re
Snydey 472 U.S. 634, 643 (1985)See also In re Walkei532 F.3dat 1309

(citation omitted). “To impose sanctions under these inherent powers, the court

! The recordalso supports the bankruptcy court’s determination that UpRight filed inaccurate
and misleading attorney disclosure statementsiolation of Rule 2016of the Federal Rules of
Bankruptcy Procedure Seepp. 15-17,infra; doc. 3411 at 24. As a result, the court had
authority under 8§ 105(a) to sanction UpRight. 11 U.S.C. § 105(&®; Evergreen Sec., Licb70

F.3d at 1273 (citindove Eng’g, Inc. v. .LR.02 F.3d 1539, 1542 (11th Cir. 1996)).
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first must find bad faith.”In re Walker 532 F.3d at 130%citing In re Mroz 65
F.3d 1567, 1575 (xf Cir. 1995)). But, the court “must do more than conclude
that a party acted in bad faith;should make specific findings as to the party’s
conduct that warrants sanctions.™h re Portg 645 F.3d 1294, 1304 (11th Cir.
2011) (quotingByrne v. Nezhat261 F.3d 1075, 1123 (11th Cir. 2001)). “A
finding of bad faith is a finding of fact that fhlistrict court] review[s] only for
clear error.” Id. (citations omitted).

The bankruptcy coud finding of bad faithis contained in the following
passage

[Corbett] argued that the Amended Attorney Disclosures were too
little, too late, and the courgrees. The amendments were -self
serving. OncdCorbett’s] Motions were filed, [UpRight] knew they
faced possible additional sanctions. They were not motivated by a
good faith attempt to correct an inadvertent oversight. Rather, the
court concludes that filing Settlemezampliant Attorney Disclosures
when the PosBettlement Cases were originally filed would have
required [UpRight] to deviate from their higlolume, monolithic
business model, which they were not willing to do. Apparently,
[UpRight was] under the misconception thj&orbett] had closed his
files on the settledcases] and would not discover their non
compliance. Sanctions of $50,000, followed by amsoath bar on
filing new cases was insufficient to get [UpRight's] attention; they
simply ignored the remainder of the Settlemernf. [UpRight] had
been acting in good faith and wanted to demonstrate the same to the
court and[Corbett] they would have closely monitored their case
filing in this District to make certain their Attorn&jisclosures in the
PostSettlement Cases complied with the Settlement. They did not.

Doc. 3411 at 19. Upright is certainly correct that the bankruptcy coutid not

expresslyuse the term “bad faith Seedoc. 36 at 11. However, implicit in a
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finding that UpRight did not act in good faith, coupled with the reference to,
among other things, that UpRigtbnsciouslyengaged in conduct that would not
“deviate from their highvolume, monolithic business” and that wassed on “the
misconception that [Corbett] had closed his files . . . and wouldiscover their
noncompliance, doc. 3411 at 19, is a finding that UpRight acted in bad faith.
Moreover, he bad faith finding is supported bythe bankruptcy court’s
specific findings thatJpRight filed misl@ding dtorney disclosure statements
the six PostSettlement CasesSee idat 1719, 24. As the court noted, the filings
harmed the debtorsy preventing them fromnowing the true scope of services
they were entitled toeceivefrom their initial fee Id. at 21. The court found also
thatthe priorvoluntarysanctions under the Settlemergréementad not deterred
UpRight and that UpRight's contention that they simply made a mistake defies
logic. Id. at 19 24. In fact, alttoughUpRight testifiedat the hearinghat they did
not intend to violate the Agreement and believed their disclosure statements did
not violatethe Agreement oRule 2016(b)seedoc. 33 at110-12, the bankruptcy
court discounted that testimony and foudgRight's argumets on those points
“incredulous; seedoc. 3411 at 20. In making this credibility determination, the
court notedthat the Agreement “was for the benefit of the debtors . . . who knew
nothing about the [Agreemerit]jthat the debtors “knew only what [UpRight]

disclosed in their Attorney Disclosures . . ., which misrepresented the services the

12



debtors were entitled to receive from UpRight,” and that “if the debtors were not
made aware of the scope of legal services they were entitleceigaen return for
their flat fee payment, then the [Agreement’s] requirement that the scope of
services be expanded was illusory and of no benefit to [the debtors] .Dac.”
34-11 at 1920. Such credibility assessments are “uniquedyftimction ofthe trier
of fact” United States v. Peterd03 F.3d 1263, 1270 (11th Cir. 2009)he court
will not disturb themsee In re Kane 755 F.3d 1285, 1288 (11th Cir. 2014) (citing
In re Englander 95 F3d 1028, 1039 (11th Cir. 1996)), especially whereheag,
the recordsupports théankruptcy court’sinding of badfaith.

For all these reasonghebankruptcycourt’s finding is not clearly erroneous,
seeln re TOUSA, InG.680 F.3dat 1310, andhe bankruptcyourtcould properly
rely upon its inherenauthority to imposeronmonetary sanctionsncluding the
practice injunctionagainst UpRight.

B. Whether the bankruptcy court abused its discretion by immsing
monetary sanctions

The bankruptcy courelied uponRule 9011and88526(c) and 707(b)(4)(B)
to impose monetary sanctions against UpRight, including $150,000 in civil
penalties and thedisgorgement of attorney’s fees and filinge$ inthe Post
Settlement Cases. Doc.-34 at 2325. In broad strokes, the bankruptcy court
iImposed these sanctions based on its firglitigat UpRight filed false and

misleading attorney disclosure that lacked evidentiary support.ld. at 24.
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UpRight challenges #semonetary sanctionsn several groundsioc. 34 at 316,
which the court adde=esbelow.

1. Whethea the court had authority to imposeonetarysanctions
underRule 9011and 8 707(b)(4)(B)

Rule 9011 states in relevant part thatattorney signing or filing a “petition,

pleading, written motion, or other paper . . . is certifying that to the best of the
person’s knowledge . . . the allegations and other factual contentions have
evidentiary support . . . .” Fed. R. Bankr. P. B@)(3). A bankruptcy court may

Impose sanctions for violationsf Rule 9011, and the sanctions imposed may
include “an appropriate civil penalty.” 11 U.S.C. § 707(b)(4)(B); Fed. R. Bankr. P.
at 9011(c). Here, he bankruptcy court found that UpRight kaed Rule 9011 by
filing attorney disclosure statements in the Pasttlement Cases thaontained
material statements that were false and misleadind that lacked evidentiary
support. Doc. 341 at 24. UpRight argues that their disclosure statement
accurately reflected the terms of their retention agreements with their clients, and
that the bankruptcy court’s finding is based on a mistake of lawisuntkarly
erroneous Doc. 34 at 3&10. The court is not persuaded

Section329(a) requires attorneysto “file with the [bankruptcy] court a
statement of the compensation paid or agreed to be paidr serices rendered
or to be rendered in contemplation of or in connection with [the bankruptcy case],

and the source ofsuch compensation.” 11 U.S.C. 829(a). Rule 2016(b)

14



iImplements 829 and further requires attorneys to file “[a] supplemental statement
... within 14 days after any payment or agreement not previously disclosed.” Fed.
Bankr. R. P. 2016(b). The disclosure requirement§ 3#9(a) and Rule 2016(b)

are “mandatory not permissivelh re Investment Bankers, Ind. F.3d 1556, 1565
(10th Cir. 1993) (quotindn re Bennett 133 B.R. 374, 378 (Bankr. N.D. Tex.
1991)). @urts have consistently held3@9(a) and Rule 2016(b) ragei full and
candid disclosure of an attorney’s fee agreement with a deSt®in re Dellutri

Law Group 482 B.R. 642, 649 (Bankr. M.D. Fla. 2018);re McTyeire 357 B.R.

898, 90405 (Bankr. M.D. Ga. 2006)n re Saturley131 B.R. 509, 517 (Bankr. D.

Me. 1991) (“Coy or incomplete disclosures which leave the court tetfeut
pertinent information from other sources are not sufficient. Anything less than the
full measure of disclosure leaves counsel at risk that all compensation may be
denied.”).

Turning to the specifics heré&lpRight filed attorney disclosure statements
representing thathe flat fee of $125M0 they charged did not include the
provision of services thdihe Settlement Agreement requitddRightto provide to
their clients “without additional charge for attorney’s fees .”. Doc. 341 at 7,
12-13. As UpRight admi, thar disclosure statemenis the PostSettlement
Cases‘represented to the world that it was possible that UpRight cowddgeh

those [additionalfees’, doc. 33 at 97—charges thathe Agreemenprohibited

15



seedoc. 341 at 12 As such UpRight could not have truthfully agreed for their
clients to payadditional fees for the services identifiedhe disclosure statements

In that respecthe disclosurestatements did not provide a full and candid report of
UpRight's actual fee agreemantthe PosiSettlement Caseand“misrepresented

the scope of services [] debtors could expect to receive in exchange for their flat
fee payment to [UpRight.] Doc. 381 at 24. This rendered the disclosure
statementdalse and misleading@ndsupportsthe bankruptcy cous finding that

the statementsprovisionsregardingadditional feedor servicedacked evidentiary
support. Seed.

UpRight attempts to avoid that conclusion by arguing that their disclosure
statements accurately reflected their retentmgreements with debtors and,
relatedly,the compensatiothe debtoragreed tgay. Doc. 34at 3640. See also
doc. 33 at 110. This argument misses the nkabecaus, as discussed aboube
Settlement Agreememhandated that UpRiglitshall providé services identified
in their retention agreements and disclosure statertiesittsout additionalcharge
for attorney’sfees.” Doc. 341 at 7, 12. As suchthe Ageement necessarily
changed theompensatiomgreement between Upiit and their clients regarding
fees in the PosiSettlement Cases Thus, even if the disclosure statements
accurately reflectetdpRight's compensation agreemenhen the debtarinitially

retained UpRight andgigned a retention agreement, theclosure statemenigere

16



no longer accuratafter the effective date of the AgreemenConsequently,
UpRighthad an obligation tamendtheir disclosure statements before filing them
in the PosSettlement Casés. SeeBankr. R. P. 2016(b).By failing to do so,
UpRight filed disclosure statemerthat containegbrovisiors regarding additional
fees in the Poshettlement Casdblat werecontrary to the terms of the Agreement
and in doing soJpRight misrepresented what thagtually agreedor their clients
to pay for UpRight'sservices Thereforg becausdhe bankuptcy court’s finding
that the provision was false and without evidentiary suppsrtnot clearly
erroneous obased orma mistake of lawthe court did not err by ozluding that
UpRight violated Rle 9011 andhadauthority under the Rule and787(b)(4)(B)
to imposesanctions

2. Whether the bankruptcy court had authority to impose
monetarysanctions under §26

Section 526 provides that “[a] debt relief agehsiall not . . . make any
statement . . . in a document filed in a case or proceeding under this title, that is

untrue or misleading . . . , [or] misrepresent to any assisted person or prospective

2 Similarly, UpRight should have amended their retentigreements to accurately reflect the
amount they agreed to be paid for services in the-Bettiement Cases. While UpRight
correctly notes that the Settlement Agreement does not expressly reguiréotlaenend their
client retention agreements, doc. 343840, it implicitly required itbecause the Agreement
changed the scope of services the clients were entitled to receive for thigie fldeedoc. 341

at 12. Indeed, it is illogical to believe thaither UpRight or Corbeihtended for UpRight to
continue to represent to debtors that they would charge additional fees for semdces t
Agreement requiredpRight to provide for no additional fee.

% UpRight qualifies as debt relief agency11 U.S.C. § 101(12A); Docs. 3-3 at 109; 34-11 at 9.
17



assistedoerson, directly or indirectly, affirmatively or by material omission, with
respect to [] the services that such agency will provide to such person .11.."
U.S.C.8 526(a)(2)(3). Section 52@nandates the disgorgement of attorney’s fees
“if such agency is found, after notice and a hearing, to have [] intentionally or
negligently failed to comply with any provision of this section.Id. at

8 526(c)(2)(A). The court may also “impose an appropriate civil penalify it
“finds that a person intentally violated this section, or engaged in a clear and
consistent pattern or practice of violating this section . ld.’at §526(c)(5).

The bankruptcy court found that UpRigtatled to complywith §526 by
filing false and misleading attorney disclosure statementse PosiSettlement
Cases Seedoc. 3411 at 2324. As stated previouslyhe disclosure statements
misrepresented the scope of services UpRigkdtprovide to the clientsfor their
flat feein those casesSeepp. 15-17, suprg Docs. 341 at 12; 348 at 160; 38 at
6. Consequentlythe bankruptcy court did not err by concluding that UpRight
violated 8526(a)(2) and (3) Seedoc. 3411 at 2325. In light of those violations,
disgorgement of attorney’s fees is warranted aftgica and hearing if UpRight
intentionally or negligently violated the code. 11 U.S.62§(b)(2)(A). And, the
bankruptcy court may impose a civil penaltyitiffinds that the violation was
intentional or that UpRight engaged in a clear and consisétarp of violations.

Id. at §526(b)(5)(B).

18



As to these issuesthe bankruptcy court found that UpRightindifference
with respect to their obligations under the Settlement was tantamount to an
intentional misrepresentation made in each Bestlement Case.” Doc. 34l at
24. But, s UpRight points outgenerally,“[ijntent . . . requires something more
than ‘indifference’ . . . .” W. Diversified Servs. v. Hyundai Motor Am., |27
F.3d 1269, 1274 (10th Cir. 2005However,‘[b]ecause direct evidence of intent is
rarely available, a court may infef] intent [] from the totality of the
circumstances,” and reckless indifference may be sufficient to establishimtent
some casesin re DeJulig 322 B.R. 456, 461 (Bankr. M.D. Fla. 2005) (citinge
Cram 178 B.R. 537, 540 (Bankr. M.D. Fla. 1995) dndre Albarese 96 B.R.
376, 380 (Bankr. M.D. Fla. 1989))his was the caseche,wherethe bankruptcy
court found that UpRightiled false and misleading disclosure statements due to
their “fail ure to take seriously their obligations under” the Settlement Agreemen
andthat Morrison “apparently made no effort to read the Retention Agreements
and Attorney Disclosures that were prepared by UpRight and filed under her
electronic signaitres in the Posbettlement Casés.Doc. 3411 at 2122. Those
findings suggeshiatthe court found thdtpRighthad the requisite intent by acting
with reckless indifference with respect to whetlieeir disclosure statements

accurately represented their fee agreesiarthe PosiSettlement Cases.
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Alternatively, to the extenthe bankruptcy court erred lmoncludingthat
UpRight made intentional misrepresentations, the error is harmless because the
record supports a finding that UpRight acted negligently and engaged in a clear
and consistent pattern or practice of violgt§8 526(a) To begin UpRights
counseladmitted thatUpRightmade mistakes filing the disclosure statements at
issue Doc. 341 at 86 That admission, coupledith UpRight’s filing of multiple
disclosure statements that misrepresented the scope ofesemebtors were
entitled to in the Poshettlement @ses supports the conclusion that UpRight
negligently failed to comply with 8 526(a)(2) and (3). Thenef, under
8526(c)(2)(A), the bankruptcy court had authority to order the disgorgement of
attorng’s fees after notice and a hearing.

Next, althoughthe order did not expressly state that UpRighggagedn a
clear and consistent pattern or practice of violating 8§ 526¢€a)joc. 3411, the
bankruptcy courtfound that UpRight filed false and misleading disclosure
statements that misrepresented the services UpRight agreed to provide for a flat fee
in each ofthe six PosSettlement Casesld. at 18-19. In addition, the court
“assume[d}that if there were a hundred R&ettlement Cases instead of six, none
of the Attorney Disclosures [in those 100 cases] would have complied with the
Settlement.” Id. at 18, n.17.This suggestthat the bankruptcy court in facund

that UpRighthad engaged ina clear and consistentifpern or practice of filing
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misleading attorney disclosure statemeimsviolation of § 526(a)(2) and (3)
Moreover, thenearly identical disclosure statememtUpRight filedin the Post
Settlement Casesiggest a “standard or routine way of operating” by UpRagid,
support the court’s finding of a clear and consistent pattern or praatice
violations Seeln re Maxwell, 281 B.R. 101, 123 (Bankr. D. Mass. 2002)
(quotation omittell As a result, théankruptcycourt had authority to impose “an
appropriate civil penaltytinder §526(b)(5)(B)*

3. Whether thebankruptcy couriolated UpRights due process
rights by imposing monetasanctios without sufficient notice

The court turns next tdpRights due procesargument Doc. 34 at 1030
35. “Due process mandates that an attorney be given fair notice that his conduct
may warrant sanctions and the reasons wh&dkins v. Christie227 F. App’X
804, 806 (11th Cir. 2007) (citinonaldson v. Clark819 F.2d 1551, 15580
(11th Cir. 198)). “Notice can come from the party seeking sanctions, from the

court, or from both.” In re Mroz 65 F.3d at 1575 (citin@onaldson 819 F.2d at

* UpRight argues that the bankruptcy court could not properly impose sanctions under
8 526(b)(5)(B) because the court could not establish a clear and consistent pattertioar @irac
violations without relying on UpRight’'s bad acts in other jurisdictioBeedoc. 34 at 446. As
discussed above, the misleading attorney disclosure statements filechinfethe six Post
Settlement Cases is sufficient evidence for the court to determine that UpRigleerig a
clear and consistent pattern or practiceviofations. Moreover, in addition to Rule 9011 and
88526 and 70%hat the court relied on, the court also coéve imposeanonetary sanctions
under its inherent authority based on its finding that UpRight acted in bad faith. Mroz 65
F.3d at1575. See alsgp. 1113, supra The bankruptcy court also has authority to impose
monetary sanctions under 8§ 105(a) based on its finding that UpRight filed false &atimgs
disclosure statements in violation of Rule 2016(b). Fed. R. Bankr. P. 208x#b)alspp. 15
17,supra
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1560). “In addition, the attorney must be given a chance to resaoiide
allegations and justify his or her actionsidking 227 F. App’x at 806 (citingn
re Mroz 65 F.3d at 15756).

a.  Notice of sanctions under 895 and 526

UpRightargues that the bankruptcy court erredfdiiing to provide notice
under 88105 and526. Doc. 34at 20,23, 33. This argument fails for two primary
reasons. First, UpRight did not raise any objeatatheir posthearing reply brief
relating to Corbett’s or the bankruptcy court’s purported failurpréwide notice
under 88105 or 526 Seedoc. 3410 at 203229. As a result, Upight waived
their argument related to the purported failure to provide nommckrthese two
sections See Norelus v. Denny’s, InG628 F.3d 1270, 1296 (11th Cir. 2010)
(“[l]ssues not raisedbelow] should not be considered on appeal.”) (citations
omitted); In re Parker 485 F. App’x 989, 992 (11th Cir. 2012) (finding that the
appellant waived his arguments regarding the bankruptcy court’s findings of fact
by not raising them in the bankruptcy court) (citation omitted).

Second, the record belies UpRighttentention. As UpRight amits
Corbett askedthe courtin his motions to determine wheth#re courtshould
impose sanctions unde§8105 and 526(a) for violations of the Settlement
Agreanent andargued at the firshearingon the matter that UpRight violated

8§526(a) Docs. 34 at 12, 1I8; 34-1 at 50, 85 Indeed, UpRight concedes they
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were “to be sure, placed on notice of the specific conduct [Corbett] believed and
the court suspected was saoicable . . . .” Doc. 34 at 33Theseadmissiors
refute UpRight's asertios that Corbett waited until his postearing brief to raise
these code sections and thereby depriypRight ofan opportunity to be heard on

the issue. Doc. 34 at 34. In addition UpRight had an opportunity to ngly to
Corbetts posthearing brief docs. 3410 at 203229, andarguedin responsdhat

the court should not impose civil penaltigsder 88105(a)and526(a)(2) or order

the disgorgement of feesd. at 216§ 22224, 227-29. Put simply UpRight had
notice and the opportunity to respond.

Perhaps because of this undisputed recbyRight challengesonly the
sufficiency of the actuahotice they received, arguing that the court failed to
inform UpRightthat their condct may be measuratder88 105 and 526 Docs.

34 at33-34; 36 at 1819. This argumentis unavailingbecause, as mentioned,
Corbettexpressly asked the court to determine whether UpRight violated 8§ 526
and whethethe court should imposesctions undeg§ 105 and 526(c)(5). Doc.
34-1 at 50. In that respect, because notice of potential sanctions’ awaige from

the party seeking sanctiorfspm the court, offrom both” In re Mroz, 65 F.3d at
1575, it is of no consequence th#te show cause order dibt mention any

specific code sectian
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UpRight'srelatedcontention that the court did not hear argumentecegive
evidence regarding whethddpRight's conduct violatedany section of the
bankruptcy codas also unavailing. Seedoc. 34 at 385. At the evidentiary
hearing, the court recaad evidence and heard argumesgarding whether
UpRight filed untrue and misleading attorney disclosure statements in the Post
Settlement CasesDoc. 33 at 7176, 8889, 9798, 104, 108L6. The evidence
included testimony fronUpRight’s withesghat UpRight believedheir disclosure
statements were not misleading or untrige.at110-16. UpRight does not dispute
that the court rejected that testimony and found tHapright filed disclosure
statemerd that were untrue, misleadingand misrepresesd the scope of services
UpRight had to provide their clientdt is thisvery conducthatthe court found to
violate 8526, and that providedhe basis for the order disgorging fees and the
assessingof civil penalties under §26(c). Doc. 3411 at 2425. Accordingly
UpRight had an opportunityto present evidence and tuefend against the
allegations regarding the specific condaod Code violations, and the court did
not violate UpRight's dugrocess rights by imposing monetary sanctions under
88526and 105 See F.T.C. v. Leshi@19 F.3d 1227, 1235 (11th Cir. 2013) (“It is
by now wellsettled law that due process is satisfied when a civil contempt

defendant receives notice and an opportunity to be heard . . . .").
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b. Notice of anctions under Rule 9011 and § 707(b)(4)(B)

Before a bankruptcy court can impose sanctions under Rule &0d1
8§ 707(b)(4) the court must give thsubjectparty notice and an opportunity to
respond. Fed. R. Bankr. P. 9011(c);re Bonilla 573 B.R. 368, 377 n.8 (Bankr.
D.P.R. 2017) (“A finding that the safe harbor provisions do not apply to sanctions
under 8707(b)(4)(C) and (D) would eviscerate the safe hagsovision of Rule
9011.") (quotingIn re Parikh 508 B.R. 572, 595 (Bankr. E.D.N.Y. 2014)).
Relevant here, the court may initiate Rule 9011 sanctions by “enter[ing] an order
describing the specific conduct that appears to violate [Rai&(®)] and direahg
an attorney, law firm, or party to show cause why it has not violated [the Rule]
with respect thereto.” Fed. R. Bankr. P. 9011(c)(1)(BpRight arguesorrectly
that the bankruptcy court erred by imposing sanctionder Rule 9011 and
§ 707(b)(4)(B) without giving it notice that Rule 9011 may applhand an
opportunity to cure. Doc. 34 at-33. The error is harmlesshowever,because
Rule 9011's safe harbor provision does not apply to sanctions imposed under
88105(a) or526(c), or the bankrugy court’s inherent authority.Seell U.S.C.
§526(c);In re Evergreen Securityp70 F.3d at 1273 Therefore, becauddpRight
received sufficient notice that it could be sanctioned ugdt05 and526(c)

reversal is not warranted here.
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C. Whether the imposition ofpurportedly punitive sanctions violated
UpRIight's Due Process Rights

UpRight argueslsothat the bankruptcy couvtrongfully imposedounitive
sanctionswithout affording adequate due process protections. Doc. 38-%0.
UpRight contends that, because the sanctions are punitive in nature, the bankruptcy
court had to provide therfirst with all of their criminal dueprocess rights,
including the presumption of innocence and the highest standard of pdoaift
24. “The line between civil and criminal contempt sanctions is not always clear,”
and whether sanctions are civil or criminal in nature determines the level of
process a court must provide to the affected pa@yeen Point Credit, LLC v.
McLean (n re McLean), 794 F.3d 1313, 13234 (11th Cir. 2015). For the reasons
stated below, the court finds that UpRight has failed to show that the monetary
sanctions here are punitive.

“Civil penalties must either be compensatory or designed to coerce
compliance.” Gowdy v. Mitchel] 835 F.3d 1310, 1317 (11th Cir. 2016) (quoting
In re Evergreen Sec., Lid570 F.3d 1257, 1280 (11th Cir. 2009) oercive
sanctions “‘cannot be any greater than necessary to ensure [| compliance and may
not be so excessive as to be punitiv@ature.” In re McLean 794 F.3d at 1323
(quotingJove 92 F.3d at 1558). On the other hand, “[p]unitive sanctions . . . take

the form of a fixed fine and have no practical purpose other than punishment . . ..”

Id. As UpRight puts itthe monetarysanctions imposedre punitive because the
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bankruptcy court did not find “that any debtor [@orbett] suffered a monetary
loss of any kind . . . .” Doc. 34 at 47, n.18ee alsaloc. 33 at134 (noting that
“no blood was spilled”) But, disgorgement of attorney’s fees is, by natare,
compensatory sanction. Moreovérasedon the court’s findingthat UpRight
negligently filed misleading attorney disclosure statements ifPtseSettlement
Cases andhe mandatory language of586(c)° the digjorgement of attorney’s
feeswasrequiredas a sanctianConsequety, the bankruptcy court did not abuse
its discretion by ordering the disgorgement of fees.

Next, UpRightarguesthat the practice injunction and civil penalty are
punitive because UpRighfiled amended disclosure statements prior to the
sanctions hearingnd were in compliance with the Agreement and Agreed Order
Doc. 34 at20,4950. In support,UpRight primarily relies upoin re McLean a
case where the debtorsinitiated an adversary proceeding agaiastcreditor
alleging thatthe creditois proof of claims violated $42(a)(2) andhe discharge

injunction by seekingto recover a debt discharged in a prior bankruptcy action.

®>11 U.S.C. § 526)(2) provides as follows:

(2) Any debt relief agencghall be liableto an assisted person in the amount of
any fees or charges in connection with providing bankruptcy assistancehto suc
person that such debt relief agency has received, for actual damages, and for
reasonable attorneys’ fees and costs if such agency id,fafternotice and a
hearing to have [ihtentionally or negligently failed to comply with any provision

of this section [] or section 528 with respect to a case or proceeding under this
title for such assisted persofemphasis added).
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794 F.3d at 13118. The creditowithdrewthe proof of claim, but the adversary
proceeding proceeded to trial, where tthebtors askedthe court to impose
sanctions for thenisconduct. Id. at 1318. After the trial, the bankruptcy court
found that the creditoriolatedthe discharge injunctigrandthe court awarded the
debtorscompensatory sanctiof@r emotional distresandan additional $50,000 in
“coercive sanctions.”ld. The Eleventh Circuit reversed the roompensatory
sanctions of $50,000finding “that these sanctions were punitive in nature and that
the bankruptcy court erred by failing to affdtle creditor]the due process that
imposing such sanctions requiredd. at 1323. The Eleventh Circuihoted also
that the bankruptcy court awarded the “coercive sanctidiwsbenefit he public,
rather than thelebtors andthatthe creditorhad already withdrawn the offending
proof of claim when the court imposed sanctiolis.at 1324.

UpRight's contentionthat In re McLean compels a conclusion that the
sanctions imposed in thisase argunitive, dc. 34 at 4749, overlooks essential
differences betweenthese twocase. Specifically,there was no finding of bad
faith in In re McLean the caselid not involvesanctionsought by théankruptcy
Administratoragainstattorneysand debt relief agencies based on perceived abuse
of the bankruptcy procesandit did not involve sanctions imposed after prior
voluntary sanctions failed to coerce compliance with a settlement agreemant

order, or bankruptcy rules See794 F.3d & 1317%18. In contract, here, the
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bankruptcy court found that UpRight's filingf amended disclosure statements in

the PostSettlement Cases was “too little, too late,” and *selfving.” Doc. 3411

at 19. Also, the bankruptcy court found that priotumtary sanctions failed to
coerce compliance with the Settlement Agreement and that additional measures
were needed to prevent further abuse of the bankruptcy protskssBased on

those differencedhe record supports a finding thae civil penalty and practice
Injunctionwere reasonably designed to coddgERight’'songoing compliance with

the Agreement anthankruptcy rules, and were not punitive sanctidasigned
solely to punish past behaviorAs a result, the bankruptcy court’s order did not
violate UpRight’s due process rights.

IV. CONCLUSION

Based on the foregoing, the bankruptcy court’s order imposing sanctions
against UpRighis due to be affirmed A separate order will be entered.
DONE thel12thdayof March, 2019

-—Asl:d-~p g-llw——__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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