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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
EASTERN DIVISION
MARY McGHEE, et al.,
Plaintiffs,
VS. Civil Action No.: 1:18-cv-1554

TALLADEGA CITY BOARD OF
EDUCATION, et al.,

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION

Aristotle oncesaid,“The roots of education are bitter, but the fruit is swéeé4g meant
that studycan betedious but that the student eventually reaps the rewards ledra work.

This @ase featureboth education and bitternessut not of the Aristotelian kindit
centers on aulti-year conflictinvolving members of the Talladega City Board of Educasind
two mothers in the Talladega City School Syst&andra Beaveind Debra WilsorPlaintiffs
Beavers and Wilson have filed a Third Amended Complaint that inctugeidentical cours,
one pleaddon each Plaintiff's behalf:Constitutional and Civil Rights Pursuant to Violation of
First AmendmenEreedonof Speech, Due Procg¢gsand Ejual Protection. (Doc. 48)

The matternow comes before the court on Defendatig motions to dismiss. (Docs.
49, 51).Defendants Talladega City Board of Education, Jdidedse” Montgomery, Chuck
Roberts, James Braswell, and Shirley Simm®imss seek dmissal of thel'hird Amended
Complaint pursuant to Federal Rule of Civil Procedure 12(b)(6) flurdaio state a claim upon

which relief can be grante(Doc. 49) Defendants contend that (1) the complaint is an improper

! 1 Diogenes Lértius, Lives ofEminentPhilosophergi6l (v. 22) (R.D. Hicks ed. 192%)lthough
modernscholars areritical of Diogenea’ work, Lives of EminenPhilosopherss one of the most comprehensive
sourcedor the history ofancientGreek philosophgnd the maxims aincientGreek philosophers
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shotgun pleading; (2) the compiafails to set forth facts to support the claims with reqeiisit
specificity and desnot state a plausible claim for relief; (3) Plaintiff Beavers hdsddo state a
claim for violation of constitutional rights; (4) Plaintiff Won does not have a viable substantive
due process claim; (5) Plaintiffs’ equal protection clainis @ Plaintiffs Beavers and Wilson
have failed to state a First Amendment claim; (7) Claims ag&esidard members in their
official capacity are due to be dismissadd(8) Claims against the board members in their
individual capacity are due to be dismisséd.)(

Defendant Tony Ball incorporates Defendants Talladega City BifdEducation, James
“Jake” Montgomery, Chuck Roberts, James Braswell, and Shirley Sim@iomss Motion to
Dismiss and seeks dismissal of the Third Amended Complaint lardety the same argument:
that Plaintiffs fail tostate a claim pursuant to Rule 12(b)(6). (Doc. bk) Ball, however, adds
an additional ground fatismissal: lack of subjechatter jurisdiction pursuamd Rule 12(b)(1).
(Id.). Defendant Ball contends that 1) Plaintifidhird AmendedComplaint constitutes an
impermissible shotgun pleading; 2) Plaintiffs do not state a viable elgaimst Mr. Ball; 3)
Plaintiffs have not pldeda viable due process claim, as no constitutional eglststo public
education nor to participate in interscholastic athletics or a giftegrgm; 4) Plaintiffs have not
alleged any viable procedural due process violation; 5) Plaintiffs haveentified any
comparator that would support their rdmesed equal protection claim; 6) Plaintiffs have not
stated a viable claim under the First Amendment; and 7) Plaintifisiadf€apacity claims
against Mr. Ball are redundant of their claims agairstBbard.(1d.).

In the interest of efficiency, the court addresses both motiogisitass in this single

memorandum opinion.



Plaintiffs filed one response to Defendants’ motions to disrfissc. 52) Defendants
Talladega City Board of Education, Jarfi@ake”Montgomery, Chuck Roberts, James Braswell,
and Shirley SimmonSims filed a reply briefand Defendant Tony Ball filed a separate reply
brief. (Docs. 55, 56). The motions are now ripe for review. For the reasons set fooiv, ek
courtDISMISSES WTH PREJUDICE Plaintiffs’ substantive due process claims, Msv&ss
procedural due process claim, and Plaintiffs’ official capacity daigainst Defendant board
members and Mr. Ball for failure to state a claippnwhich relief can be granted. Theuwst
DISMISSES WITHOUT PREJUDICE Plaintiffsemaining claims and grants Plaintiff$irzal
opportunity to amend their Complaint in compliance with FedendRof Civil Procedure
8(a)(2), 8(d)(1), and 10(b) and the Eleventh Circuit’s directive aigsim&yun pleadings.

|. Factual Background

The Talladega CitBoard of Educatiois a fiveperson body that oversees and manages
four elementary schools, a junior high school, and a high school ed&gh, Alabamahe
eventdeading tathis lawsuitbegan in Sgtember 2016 when Mary McGhee, a Talladega City
Board of Educatiomember and former Plaintiff in this case, made a commenBoaead
meetingabout a Talladega High School employee beinghe payroll for a position that he did
not hold. (Doc. 11). Upsé by the insinuation e employee filed a complaint, whitd toMs.
McGheebeing formally censured and reprimanded by the rest of the Board.{pat a
subsequent board meetjng March 2017, Ms. McGhee’s speaking privileges at Board meetings
wererevoked in response to thecidentand her refusal to apologize for her commefits).
Amidst these tensions, Defendant Tony Ball was hired asdhesuperintendent for the

Talladega City Board of Education in June 201@.). Plaintiffs in this casepposedis hiring
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In September 2018, Ms. McGhee, along with Plaintiffs Sandra BeawtiBedma
Wilson, brought suit against the Board, its members, and Mr. Ball. (Dothgy brought
constitutional claims and challenged Mr. Ball's hiring under Alabatate law. d.). Ms.

McGhee has since settled her claff®ocs. 4142). The court entered an Order of Dismissfl
Ms. McGhee’s claimen December 10, 2019. (Doc. 43)

Plaintiffs Sandra Beavessand Debra Wilson’s claimsow remain. Ms. Beavers the
mother of a former student athletand Ms. Wilson is the mother afcurrent gifted student in
the Talladega City School Syste(@oc. 48) After litigation in this case began, Ms. Beavers
became a member of the Talladega City Board of Educatiahar Third Amended Complaint,
Ms. Beavers and Ms. Wilsallege that Defendants Talladega City Board of Education, Board
of Education members Jam&ake” Montgomery, Chuck Roberts, James Braswell, and Shirley
SimmonsSims, and Superintendent Tony Bathplemenfed a scheme to limifPlaintiffs’]
rightsand privileges as parents of children in the Talladega City School Sy<ien.

In thar Third Amended Complaint, Plairits Beavers and Wilson state that they
“contestedhe hiring of Defendant Ball ihe Defendant Board.” (Doc. 4@ laintiffs allege that
their “political opposition” to Mr. Ball's hiring, as well as raciascrimination,led toactions
against their son®laintiffs Beavers and WilsonBhird Amended Complaint ismeandering and
difficult to follow, but the facts they set out are as follows

A. Sandra Beavers

Sandra Beavers alleges that because of her protest actvitidsecause of his radeer

2 Ms. McGhee’s nameemainson the case caption, as she was an original party to the case.
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son, C.B, was prevented from playing basketball on the Talladega Elhglol®asketball ten.
(Doc. 48).According to theThird Amended Complaint, C.B. started playing for the Talladega
High School basketball team during the 262616 academic year, was a “stellar athlete,” and
was recruited by several collegéisl.). At some point, he was removed from the teatime
complaint is vague as to when and by whdlch)).

Ms. Beaverstateghat she tried to appeal the démmsabout her son’s playing on the
team but that she was denied a meeting by Mr. Ball and the Bbarcl.48) Shealsostates thia
C.B.’s father met with Mr. Ball but was not given a reason for’€ il8moval nor was the
decision reversedld.). Ms. Beavers alleges that Defendamtiegedactions “denied her son’s
access to an athletic scholarshi@d.).

B. Debra Wilson

Debra Wil®n alleges that because of Hgolitical opposition” to Mr. Ball's hiring and
because of his racker son, J.W., a gifted student, was punished. (DocS#®) asserts that in
his gifted class, “rules were promulgated for the J.W. [sic] in whichedmirg tasks were
assigned to J.W-taskssuch as taking heavy trash bags to trashcans outside the schoogbuildin
and being “made to sign in and out of class” when other studeréshatrequired to do so.
(1d.).

Ms. Wilson states that she requested a mgetith the Special Education Coordinator
but was denied one by Defendarfi3oc. 48. Instead, employees allegedly nietdiscus her
concerns without hefld.). On March 21, 2019, Ms. Wilson and her husband obtiammeeting
attheir son’sschoo] but Ms. Wilsonstates tha& “school resource officend other police

officers . . . were called in an effort to intimidate” theid.).
5



Lastly, Ms. Wilson asserts that the Talladega City School Systeatedblhe Alabama
Gifted Education Plan and that rsam was forced to attend summer school because(laf. )t.
She alleges that J.W’s grades have suffered because of Deféadtiots.(Id.).

Il. Standards of Review
A. Rule 12(b)(1)

Defendant Tony Ball challenges Plaingiffnvocation of subject matter jediction
UnderRule 12(b)(1)a defendant may challenge subject matter jurisdid¢tiotually or facially
Stalley v. Orlando Reg’l Healthcare Sy524 F.3d 1229, 1232 (11th Cir. 2008).

A facial attack on the complaint requires the court merelgdk and see if the plaintiff

has sufficiently alleged a basis of subject matter jurisdiction, andlggations in his

complaint are taken as true for the purposes of the motion. By contiadial attack on

a complaint challenges the existencawbject matter jurisdiction using material

extrinsic from the pleadings, such as affidavits or testimony.
Id. at 123233 (internal quotations and citations omitted).

Plaintiffs invokeSection 1331 of Title 28 of the United States Canheler whichdistrict
courtshavefederal question jurisdictiof.hat sectiorprovides that “[t]he district courts shall
have original jurisdiction of all civil actions arising under the &iuation, laws, or treaties of
the United States.” 28 U.S.C. § 1331.

B. Rule 12(b)(6)

Defendants also challenge the legal sufficiency of Plaihtfisnplaint under Federal
Rule of Civil Procedure 12(b)(6lnder that rule, defendant may question whether a plaintiff
has “stated a claim upon which relief can be grantied:"To survive amotion to dismiss, a

complaint must contain sufficient factual matter, accepted asttristate a claim to relief that is

plausible on its face.’Ashcroft v. Igbal556 U.S. 62, 678 (2009) (quotingell Atl. Corp. v.
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Twombly 550 U.S. 544, 57(®007).

Plaintiffs are not required to provide “detailed factual allegationsgheir pleadings.

They are required, however, to provide “more than the unadorned, tinelaefenlawfully-
harmedme accusation.lgbal, 556 U.Sat678. To be plausible on its faca claim must contain
enough facts to “allow[] the court to draw the reasonable infereat¢hih defendant is liable for
the misconduct allegedld. In other words, the complaint must demonstrate “more than a sheer
possibility that a defendant hasedtunlawfully.”1d.

The Supreme Court has identified “two working principles” for distaurts to use
whenconsidering motions to dismidsirst, when evaluating motions to dismiakhough the
court must assume the veracity of the vpddladed factual allegationis does not have to accept
legal conclusions as trukgbal, 556 U.S. at 678 Threadbareecitals of the elements of a cause
of action, supported by mere conclusory statemelatsiot suffice.d.

Second, when evaluating motions to dissqdlistrict courts are to draw upon their
“judicial experience and common sense” to determine if the complatesst plausible claim.
Igbal, 556 U.S. at 679The court must be able to “infer more than the mere possibility of
misconduct.1d. If the court determines that walleadedacts, accepted as true, do not state a
claim that is plausible, the claim must be dismissed.

C. Shotgun Pleading

Defendants alsoontend that Plaintiffs’ complaint constitutes a shotgun plea&ulg 8
of the Federal Rules of Civil Procedure sets forth the general rulésading Rule 8(a)(2)
instructs pleaders to provida short and plain statement of the claim showing that the pleader is

entitled to relief Fed. R. Civ. P. @)(2) Rule 8(d)(1) instructs that “eh@llegation must be
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simple, concise, and direct . . .” Fed. R. Civ. P. 8(d){ti¢ purpose of Rule 8 is to provide a
defendant “fair notice of what the . claim is and the grounds upon which it resBell Atlantic
Corp. v. Twombly550 U.S. 544, 558007) (quotingConley v.Gibson 355 U.S. 41, 47 (1957)).
Rule 10(b) of the Federal Rules of Civil Procedure sets forth the forneatipigs requiring that
a party‘state its claims or defenses in numbered paragraphs, each limisgdaapfacticabl®

a single set of circumstances” and atsgiructingthat “[i]f doing so would promote clarity, each
claim founded on a separate transaction or occurrence . . . must be stasegamate count or
defense.’Fed. R. Civ. P. 10(b).

“Complaints that vitate either Rule 8(a)(2) or Rule 10(b), or both, are often
disparagingly referred to as ‘shotgun pleadingé/giland v. Palm Bea¢i792 F.3d 1313, 1320
(11th Cir. 2015). Shotgun pleadintygreak havoc on the judicial system” by “divert[ing]
already stretched judicial resources into disputes that are not stilyguepared to use those
resources efficiently.Wagner v. First Horizon Pharm. Corpt64 F.3d 1273, 1279 (11th Cir.
2006) Quotationandcitation omitted).

The Eleventh Circuit has frequentlgralemned shotgun pleadsgnd hasoughly
divided them into foucategories(1) complaints “containing multiple counts where each count
adopts the allegations of all preceding counts, causing each successivie caury all that
came before and the last count to be a combination of the entire catgBiromplaints
“replete with conclusory, vague, and immaterial facts not obwarmsinected to any particular
cause of action’(3) complaints that do “not seperat[e] into a different count each cdastion
or claim for relief}, and(4) complaints that “assert[] multiple claims against multiple middets

without specifying which bthe defendants are responsifdewhich acts or omissions, or which
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of the defendants the claim is brought againatgiland 792 F.3d ail321-23.According to the
Eleventh Circuit “The unifyingcharacteristic of all types of shotgun pleadings is that thegofai
one degree or another, and in one way or another, to give the defendantgedetjce of the
claims agast them and the grounds upon which each claim.tdstsat 1323.

Il.Discussion

The court will first address Defendant Balt®tion to dismisdor lack of subject matter
jurisdictionunderRule 12(b)(], will thenconsidemwhether PlaintiffsThird Amenad
Complaintsinksto the level of a shotgun pleading, and Wikndetermine whether any claims
should be dismissedt this stageinder Rule 12(b)(6for failure to state &laim upon which
relief can be grante

A. Subject Matter Jurisdiction

In his Motion to Dismiss Plaintiffs’ Third Amended Complaint, DefaridBony Ball
requests that the court dismiss claims against him pursubatit®ule 12(b)(1)for lack of
subject matter jurisdictioand 12(b)(6Yor failure to state a clain{Doc. 51).Because¢he motion
is unique and because the court must always check jurisgithi® courDENIES Mr. Ball's
Rule 12(b)(1) motion first.

A Rule 12(b)(1) motion to dismiss questions a court’s subject mattsdiction over a
case. Fed. R. Civ. P. 12(b)(When a defendant challenges a court’s subject matter jurisdiction,
he can deso by “facial or factual attackS3talley v. Orlando Reg’l Healthcare Sys524 F.3d
1229, 1232 (1th Cir. 2008).With a factual attack, the court must consider extrinsic material;
with a facial attackthe courtmustconsideronly whethey if all the allegations are taken as true,

the plaintiffadequatelyalleged a basis of subject matter jurisdictiah.at 1232-33.
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Mr. Ball has made a facial attack on Plaintiff®dmplaintbut has offered no explanation
as to why the court lacks subjeunatter jurisdition. Plaintiffs have brought thealaimsunder
the United States Constitution and 42 U.S.C. 88 1983 and 1985. District ltanet%original
jurisdiction of all civil actions arising under the Constitutitaws, or treaties of the United
States.”28 U.SC. § 1331Plaintiffs have sufficiently alleged a basis of subject matter
jurisdictionin raising constitutional and federal statutory claims and thu8&F's motion to
dismiss under Rule 12(b)(1) is DENIED.

B. Shotgun Pleading

A shotgun pleadindpils to give a defendant adequate notice of the claims against him and
thefactual basefor those claimsWeiland v. Palm Bea¢l792 F.3d 1313, 13X11th Cir. 2015).
All Defendants contend that Plaintiff§hird Amended @mplaint constitutes an improper
shogun pleading. The court agrees.

As described above, the Eleventh Circuit generally recognizes fas ofshotgun
complaints Plaintiffs’ Third Amended Complaint falls into three oée categories: it is
conclusory and vague,; it fails separate cous; and it does not say which defendants are
responsible for which bad act.

Category Il

Complaints “replete with conclusory, vague, and immaterial factelmotdusly connected to
any particular cause of action” are shotgun pleadfsland 792 F.3d at 1322. Plaintiffs’
Third Amended ©@mplaint is such a complainthe court offers a few examples of conclusory
and vague facts with which the complaint is riddled.

In 1 3 and 4, IRintiffs vaguely assetthatthe “Defendant Board of Education, its
10



members]] and the Superintendent .implement[ed] a scheme to limit [Plaintiffs’] rights and
privileges.” (Doc. 48)In {15,Ms. Beavers recounts her soh&ing “prevented” from playing
basketbalbt Talladega High Schoblt fails toidentify when her son véaemoved from the
school basketball teaor by whom In 17, Ms. Beavers concludes that Defendants’ actions
“denied her son’s access to an athletic scholarsimphis Motion to Dismiss, Defendant Ball
points out that Plaintiff Beavers “provides no comter [her] allegations.” (Doc. 51). The court
agrees.

Ms. Wilson offers similarlywague anatonclusory factsalleging, for example, in {1%hat
“rules were promulgatedor her son without providing any further detaiks towhich
defendant@romulgate such rules and hqwnd in 33hat Defendants forced her son to attend
summer school. (Doc. 48). Plaintiffs offer little context foeit allegations, and the court finds
that Plaintiffs’Third AmendedComplaint falls into Category Il of shotgun pleagis.

Category Il

Complaints that dénot seperat[e] into a different count each cause of action or claim for
relief” are shotgun pleadingé/eiland 792 F.3d at 1323 laintiffs’ Third Amended Complaint
containstwo identical courd, oneasserted on betalf each Plaintiff separately entitled:
“Constitutional and Civil Rights Pursuant to Violation of First Ardment Freedom of Speech,
Due Process|,] and Equal Protectiofbbc. 48). Plaintiffs have failed teeparatéheir causes of
actionor to adequatg explain facts as needed.

Category IV

Complaints thatasserf] multiple claims against multiple defendants without specifying

which of the defendants are responsible for which acts or @amgssr which of the defendants
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the claim is brought againsé'e notoriousshotgun pleadingdVeiland 792 F.3d at 1323.
Throughouther complaint, Plaintiffs are vague as to which defendas#te Board, the board
membersn their individual capacitieor Superintendent Ba#tare responsible for the various
acts andmissions they allege.

In sum, Plaintif6 havefailed to acknowledge and follow Eleventh Circuit directives on
proper pleadingslhese shortcomings prevddéfendantsrom havingadequateotice as to the
specific claims against them and the factual b&sesach claimThus, the couDISMISSES
theentireThird Amended GmplaintWITHOUT PREJUDICE The court GRANT $laintiffs a
final opportunity to replead in a manner consistent with K8f)(2), (8)(d)(1) and 1@b) of the
Federal Rules of Civil Procedethe Eleventh Circuit directive against shotgun pleadings

C. Failure to State a Claim

As an alternative basis and because Plaintiffs may take up thescoffiet’ to amend their
complaint one final time hie court next turnbriefly to thelegal sufficiercy of Plaintiffs’ claims
against the BoardBoard members, and Superintendent Tony. Baltheir Motion to Dismiss,
Defendants Talladega City Board of Education, James “Jake” Montgoi@buck Roberts,
James Braswell, and Shirley SimmeBisns contendthat Plaintiffs’ Third Amended Gmplaint
fails to set forth facts to support the claims with requisite spégifand does not state a
plausible claim for reliefthat Plaintiffs fail to state a claim for violation of constituabnights
and that the laims against the board members in their official and individual capsare due
to be dismissed(Doc. 49).Defendant TonyBall makes similar arguments in hidotion to
Dismiss andcontendsthat Plaintiffs’ official capacity claims againdtim are redundanof

Plaintiffs’ claims against the Board.
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Because the cours providing Plaintiffs with afinal opportunity toamend theicomplaint,
the court willmostly forgo considering whether Plaintiffs set forth facts to suppomnslavith
requisitespecificity and statd a plausible claim for relief in this Memorandum Opinidine
courtreiterates that in their next amended compldtaintiffs shouldoreak up their claims into
separate counts, allege facts in support of saparatelaimrather than make led conclusios,
and clearly identifthe defendant against whom a claim is being broughé court alsseminds
Plaintiffs that the Supreme Court set forthetatively new federal pleading standard in 2009
Ashcroft v. Igbal556 U.S. 662 (2009andPlaintiffs shouldnot cite cases precedihgpal in the
future when discussing the standard of review for a motion to dismiss

The courtaddresse®efendants’ contentiamunder 12(b)(6)to the following extent: The
court DISMISSESWITH PREJUDICE Plaintiffs’ substantive due process clajmBlaintiff
Beavers’s procedural due process claand Plaintiffs’ claims against the board members in
their official capacies Plaintiffs maymove forward with their FirsAmendmentand Equal
Protection claims, as well as their claims against individualdoosmbersif properly pleacd
in the next amended complaiiis. Wilson nay also proceed with her procedural due process
claimif properly pleaded in the next anged complaint.

1. Plaintiffs’ SubstantivelDue Process Claims

Plaintiffs bring their constitutional claims und28 U.S.C.§8 1983. To establish a § 1983
claim, a plaintiff must prove “1) violation of a constitutionglht, and 2) thathe alleged
violation was committed by a person acting under color of state BoWfies v. Croshy418
F.3d 1256, 1258 (11th Cir. 2005) (citigest v. Atkins487 U.S. 42, 48 (1988)plaintiffs allege

generally a violation of their due process righthaut specifying whether their substantive or
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procedural due process rights have been violated. (Doc. 48).

The Fourteenth Amendment instructs tHald State shall . . . deprive any person of life,
liberty, or property without due process of law.'S. Const.,amend. XIV.“The substantive
component of the Due Process Clause protects those rights that aaeténtdl,’” that is, rights
that are ‘implicit in the concept of ordered libertyMtKinney v. Pate20 F.3d 1550, 1556 (11th
Cir. 1994) (quotingPalko v. Connecticyt302 U.S. 319, 325 (1937)).

Becauseao constitutional rightarisesto play interscholastic sports, receive a college
scholarshippr participate in a gifted prograrmeing denied the opportunity to play
interscholastic sportseceive aollege scholarshimr participate in a gifted program does not
implicatesubstantive due process. Because Plaintiffs cannot establish a viofdtiem o
separatesubstantive due process rights, their substantive due process-etaithe extent that
they may be allegeith the Third Amended Complairtare due to be DISMISSED WITH
PREJUDICE.

a. Ms. Beaver’'s Substantive Due Process Claims

Plaintiff Beavers alleges that her son’s being removed from thed&ga High School
basketball team and the loss of his college scholarship opponioidted due process.
However,Ms. Beavers’s sqrC.B.,had no constitutional right to play high school basketiall
to receive an athletischolarshipThe former Fifth Circuihasreasoned,

For better or worse, the due process clause of the fourt@metiidment does not insulate

a citizen from every injury at the hands of the state. Only thosesrigtivileges and
immunities that are secured by the Constitution of the United Stasesng Act of
Congress are within the protection of the federal sofights, privileges and

immunities not derived from the federal Constitution or secureikby are left

exclusively to the protection of the stat&€he privilege of participating in interscholastic
athletics must be deemed to fall in the latter category and outside the protection of due
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process.
Mitchell v. Louisiana High School Athletic Associatid80 F.2d 1155, Br-58 (5th Cir. 1977
(emphasis addedyuotation and citation omittedjeealso Marner ex rel. Marner v. Eufala City
School Board204F. Supp2d 1318, 1324 (M.D. Ala. 200Zholding that a student’s being
deprived of participating in extracurricular activities did not iocgike constitutional rights)
Although noEleventh Circuit lanaddresssthe exact questionf whethera constituional
right to receive a college athletic scholarséxists a sister district court in Alabama has held
that theopportunity to receive a college athletic scholarship is not a protecpdrpyr right.
Taylor v. Alabama High School Athletic Ass336 F Supp. 54, 57 (M.D. Ala. 1972 Taylor,
the court lookedbackat the Fifth Circuit’s decision iMitchell. SeeTaylor, 336 F.Supp. ab7;
Mitchell, 430 F.2d at 1157. Thastrict court pointed out that Mitchell, the Fifth Circuit cited
with approvada Tenth Circuit decisiomvolving an Oklahoma student athlegeclaim that he had
a property interest in receiving a college scholarghgTenth Circuitheld that federal rights
were not implicatedTaylor, 336 F.Supp. at 57see also Oklahoma High School Athletic Ass’'n
v. Bray, 321 F.2d 269, 272 (10th Cir. 1963). Tdistrict court stated that the Fifth Circuit’s
approval oBray “amount[ed] to a disapproval by the Fifth Circuit Court of Appesdils
Plaintiffs’ contention that their chances of obtaghcollege scholarships upon display of their
athletic prowess at tournaments is a property right protectect lwuthprocess claus&.aylor,

336 F.Supp. at 57

s TheEleventh Circuihasadopted as binding precedent all decisions of the former FiftuiCir

handed down prior tthe Eleventh Circuit’s establishment @ctober 1, 1981Bonner v. City of Prichard661 F.2d
1206, 1209 (11th Cir.1981) (en banc)
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Finding the foregoing authority persuasive, the cBUBMISSES WITH PREJUDICE Ms.
Beaverss substantive due process claims, to the extent that they magdedall

b. Ms. Wilson’s Substantive Due Process Claims

Plaintiff Wilson alleges thaDefendants “engaged in an ongoing pattern of behavior” that
deprived her and her son, J.W., of their dwecpss rights. Howevek]s. Wilson’s sonJ.W.,
had nofederalconstitutional right to participate in a school gifted prograhe Supreme Court
has established thgtublic education is not a ‘right’ granted to individuals by the Cicutgtn.”
Plyer v. D, 457 U.S. 202, 221 (1982)he right to attend a public school is stateated,
rather than a fundamental right for the purposesibstantivelue process.C.B. ex rel Breeding
v. Driscoll, 82 F.3d 383, 387 (11th Cir. 199&)public education itsé¢lis not a fundamental
right, it follows thata student’articipating in a gifted prograas part ohis public educations
not a fundamental right.

The court notethatalthoughfederal legislation recognizes that gifted students have special
needs, a statutory right to gifted education exists eitl&zeJacob Javits Gifted and Talented
Students Education Act, 20 U.S.C. § 72BHe Individuals with Disabilities Education Act
(IDEA) provides certain rights to gifted students who also lsadisabilityas outlined by the
IDEA but also requires parents to exhasesteralbdministrative remedies before filing a lawsuit
20 U.S.C.88 1400-1482Plaintiff Wilson has alleged no claim under federal statutory law

Because PlaintifWilson bringsno cause of@ion, the court DISMISSES WITH
PREJUDICE Ms. Wilsons’s substantive due process claim to the ¢xétnit may be alleged.

2. Plaintiffs’ Procedural Due Proce€daims

As stated above, Plaintiffs allege generally a violation of their dugeps rights withat
16



specifying whether their substantive or procedural due process ragigben violated. (Doc.
48). Substantive due process protects individuals fgorernmeninterferencewith their
constitutional rights. Procedural due process, on the other hanegts individuals from
inadequate processhen the government interferes with a libertypmperty interestThe
essence of [procedural] due process is the requirement that a pgesipainaly of serious loss
(be given) notice of the case against kinadl an opportunity to meet itMiathews v. Eldridge
424 U.S. 319, 348 (1976) (internal quotation and citation onpitted

In the Eleventh Circuit, “a 8 1983 claim alleging a deniglrofceduratiue process requires
proof of three elements: (1) a deprivation of a constitutionallyepted liberty or property
interest; (2) state action; and (3) constitutionally inadequateepsd Grayden v. Rhode845
F.3d 1225, 1232 (11th Cir. 2003tudents faced with “interference with a protected property
interest nust be given some kind of notice and afforded some kind of heaogs v. Lopez
419 U.S. 565, 57 (1975).

a. Ms. Beavers’s Procedural Due Process Claims

Plaintiff Beavers alleges that her son’s being removed from thed&ga High School
basketball tearand the loss of his college scholarship opportunity violated due précess
discussed above, Ms. Beavers’s son had no liberty or property intepasticipating in
interscholastic athletics or in receiving a college scholarship. Becauibeny or poperty
interest is involvedprocedural due process is not implicateldintiff Beavers brings no cause
of action,andthe courtDISMISSESWITH PREJUDICEMs. Beavers’s procedural due process

claims to the extent that they may be alleged
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b. Ms. Wilson’s Rocedural Due Process Claims

Plaintiff Wilson alleges that Defendants “engaged in an ongoingrpaif behavior” that
deprived her and her son, J.W., of their due process rigltsedural due process is sometimes
implicated with public education. é¢na stateentitles its students to education, “the State is
constrained to recognize a student’s legitimate entitlement to i& pdblcation as a property
interest which is protected by the Due Process Clause and which trize/taen away . . .
without adherence to the minimum procedures required by that claGess v. Lopez19 U.S.
565, 574 (1975).To establish a procedural due process claim, Ms. Wilson must shokethat
son’s participating in a gifted program was a protected propertgsttand gplain why the
process she received was inadequate. She has not done sohd bosyt DISMISSES
WITHOUT PREJUDICEMSs. Wilson’sprocedural due process clabut grants her the
opportunity to refead her claim one final time.

3. Claims Against Board Members Trheir Official Capacities

Plaintiffs bring claims against board membansl Mr. Ballin their official capacities(Doc.

48). This is unnecessary because Plaintiffs are also suing the Talladgdzo@itl of Education.
The Eleventh Circuit has ruledhat it is unnecessaryo sue local officials in their official
capacitiesvhen the local government entity being sued“Because suits against a municipal
officer sued in his official capacitynd direct suits against municipalities are functionally
equivalent, there no longer exists a need to bring offt@phcity actions against local
government officials, because local government units can be steadlydi Busby v. City of
Orlando, 931 F.2d 764, 776 (11th Cir. 199Here, Plaintiffs bring suit against the Talladega

City Board of Education. Their claims against the board membetwir official capacitiesas
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well as against Mr. Ball in his official capacigteduplicativeand are thu®ISMISSEDWITH
PREJUDICE

V. Conclusion

For the reasons stated above, the court DISMISSES WITH PREJUD&(Ef3’
substantive due process claims, Ms. Beavers'’s procedural due procassarid Plaintiffs’
official capacity claims against Defendant lbarembers and Mr. Ball for failure to state a
claim for which relief can be granted. The court DISMISSESMOUT PREJUDICE
Plaintiffs remaining claimsgainst all Defendantnd grants Plaintiffs a finalpportunity to
amend their Complaint if they can do in compliance with Federal Rules of Civil Procedure
8(a)(2), 8(d)(1), and 10(b) and the Eleventh Circuit’s directivinagahotgun pleadings.

If Plaintiffs choose to amend, theyust filea Fourth Amended Complaioh or before
November 20, 2020. Each count in the Fourth Amended Complaint should contain no more than
one discrete claim for relief, and each count must also contain allegatfi fact that support that
discrete claim. Additionally, the claims should clearly spewiiich defendants thegre brought
against.The court warns Plaintiffs that this opportunity is the last cbaa properly plead their
case.

The court DENIES Mr. Ball'Motion toDismiss under Rule 12(l)).

DONE and ORDERED thi8Qh day ofOctober 2020.

/WJ-W

KARGN OWEN BOWDRE
UNITED STATES DISTRICT JUDGE
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