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Respondent.
MEMORANDUM OPINION

Pro sepetitioner Tony Lee Smithled thisaction for a writ of habeas corpus
pursuant to 28 U.S.C. 254 challerging his April 30, 2018parole revocation.
(Doc. ). On May 26, 220, the magistrate judge entered a report and
recommendation, recommending ttia court dismiss theetition (Doc.22). Mr.
Smith filed timely objectiors to thereport and recommendatiddoc. 27) and a
motion to include or expand the record (doc. 28).

The courtGRANTS the motion to expand the record (doc. 28) has
consideredhe additional document attachexthe motionto the extent that it is
relevant toMr. Smith’s objections

Mr. Smith’s objections trackhe claims in his habeas petition. Specifically,
he addresseg$l) the timeliness of his parole revocation hearing; (2)rtakility to
call his witnesses dhe revocation hearing; and (3) whether false information was

used athe revocation hearing. (Doc. 27)he court addresses each objection in
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turn below.
L. The Timeliness of the Parole Revocation Hearing

Mr. Smith’s first objection concerns the magistrate judge’s finding that Mr.
Smith’s challenge regarding the timing of his parole revocation hearing does not
entitle him to habeas relief. (Doc. 27 aB].

A petitioner seekinfpabeas reliefustshowthathe is in custody pursuant to
a judgment of a state court “in violation of the Constitution or the laws or treaties of
the United States.” 28.8.C. § 2254(a). To satisfy this stand#népetitioner must
demonstrate thahe state cours adjudication of his claim “resulted in a decision
that was contrary to, or involved an unreasonable application of, clearly established
Supreme Court holdirsg 28 U.S.C. § 2254(d)(1), or “resulted in a decision that was
based on an unreasonable determination of the facts,” 28 U.S.C. § 2254(d)(2). To
be an unreasonable application of Supreme Court case law, the ruling must be
“ objectively unreasonable, not merely wrong; even clear error will not stffice.
Virginia v. LeBlan¢ 137 S.Ct. 1726, 1728 (2017) (quoti¢pods v. Donald575
U.S.312 317(2015)).

Relevant to parole revocation, the Supreme Court has held that due process
requires “an information hearing structured to assure that the finding abke p

violation will be based on verified facts and that the exercise of discretion will be

informed by an accurate knowledge of the parsldeehavior.” Morrissey V.



Brewer, 408 U.S. 471, 48(1972)(internal citations omitted)A hearing ‘must be
tendered within a reasonable time after the parolee is taken into custody,” and “[a]
lapse of two months. .would not appear to be unreasondblil. at 48788.

Here, Mr.Smithasserts thatis April 30, 2018 revocation hearing, which took
place five weeks aftenis March 26, 2018 arrest, violated his due process rights.
(Doc. 1 at 16).State court records reflect tham March 26, 2018, while on parole,

Mr. Smith was arrested on a variety of new chatg@&hat same datéhe Alabama
Board of Pardons and Paroles issue@iaastwarrant for Mr. Smith fowiolating
conditions ofhisparole. [d. at 19).

Mr. Smithclaims that his due process rights were violated because his parole
revocation hearing toglace outside thaventy-day limitation period contained in
AlabamaCode§ 1522-32. (Doc. 27 at 1).That section states:

Whenever there is reasonable cause to believe that a prisoner who has

been paroled has violated his parole, the Board of Pardons and Paroles,

at its next meeting, may declare the prisoner to be delinquent, and time

owed shall date from the delinquency. The Department of Corrections,

after receiving notice from the sheriff of the county jail where the state
prisoner is being held, shall promptly notify the board of the return of

! The pending chargegainst Mr. SmitlincludeAlabama v. Tony Lee Smithl-DC-2018-
001435.00 (possession of a short barreled rifle or shotguApCt2018001436.00 (altering
identification of a shotgun); 1DC-2018001437.00 (first degree kidnapping);-DC-2018-
001440.00 (second degree possession of marijuana); ab@-P018001441.00 (possession of
drug paraphernalia). Although all of these charges were bound over to the grand jury, an
indictment againg¥ir. Smithhas issuednly on second degree kidnapping and domestic violence
charges. See Alabama viony LeeSmith 11-CC-20180001870.00. Thethercharges remain
pending before the grand juryThe court takes judicial notice of the criminal state court
proceedings involving Mr. SmithSeePaez v. Sey, Fla. Dept. of Corr.947 F.3d 649, 652 (11th
Cir. 2020).



a paroled prisoner charged with violation of his or her parole.
Thereupon, the board, a single member of the board, a parole revocation
hearing officer, or a designated parole officer shall hold a parolé cour
at the prison or at another place as it may determine within 20 business
days and consider the case of the parole violator, who shall be given an
opportunity to appear personally or by counsel and produce witnesses
and explain the charges made against him or her .... If a hearing is not
held within the specified 20 business days, the parolee shall be released
back to parole supervision.

Ala. Code8 1522-32(a). Mr. Smithasserts that, based on §2532(a), Alabama
has determined “20 business days” to be a reasonableatoh¢hat this time began
to runon March 26, 2018, the date of his arrest. (Doc. 275}.4
But as the magistrate judge’s report and recommenmdaiplains, th
Alabama Court of Criminal Appeals disagreed with Smith (Doc. 22 at 7). In
a decision addressing Ms. Smith’s appeal of the circuit court’'s dismissal of his
petition of a writ of certiorari seeking review of his parole revocationAtakama
Court of Criminal Appealseld
[...] Smith argues that the start date in this case is March 26, 2018, the
date he was arrested for new offend®st Smith does not provide any
authority to support his contention. The record shtweg Smih
received notice of the paretevocation hearing on Ap 11, that he
was declared delinquent on ApR4, and that the parclevocation
hearing was held on April 30. Coaty to Smiths argument and
according to the language of 8-23-32(a), Smiths parolerevocation

hearing was “valid.”

Smith v. Alabama Board of Pardons and Parp(eR-18-0192at 4(Ala. Crim. App.



May 17, 2019)internal citations omittecd

In his objectionsMr. Smith argues “[i]t is obvious that the trigger date was
26 March 2018 when the sheriff, the Department of Corrections, and the parole board
were all*promptly notified” (Doc. 27 at 4 emphasis in original) Even if Mr.
Smith is correct,he provides noauthority for his claim that exceeding the
twenty businesslay limitation prohibits apsubsequent parole revocation. Rather,
asRespondent notes, hawr. Smith objected to his detention sol@lg the parole
revocation arrest, and had no other charges been causing his detentionlViat best
Smith would have been released from custody back on pa(blec. 14 at 7). That
scenario has no bearing on whether the parole board could still relvokenith’s
parole based oaviolation of paroleconditiors. (Id.).

Moreover,interpretation of 8 1822-32(a)’s “trigger dateis a matter of state
law. In consideringMr. Smith’s claims, the Alabama Court of Criminal Appeals

found that April 11, 2018-the dae Mr. Smith “received notice of the parele

2 The memorandum opinion of the Alabama Court of Criminal Appeals is not in the record
in this case, but it is part of the record in Smith’s state court challenge to his pacdaticav
which is available on AlacourtSeeSmith v. Alabama Board of Pardons and Parp@asse No.
03-CV-2018000488.00 aboc. 29. The court takes judicial notice of that memorandum opinion.
See Pag2947 F.3cht 652.

3 The arrest warrant states th@mith while on parole “has in the judgment of the
undersigned probation apérole officer violated the conditions of his parale You are hereby
given this written authority to take the said Smith Tony Lee into your custody and hold him until
the arrival of the warrant from the Department of Corrections, but not morevibaty days.

(Doc. 1 at 19).



revocation hearing=as the relevant date for considering timeliness unddraitia
Code § 1822-32(a). Smith v. Alabama Board of Pardons and Parp{&&-18-0192
at 4 (Ala. Crim. App. May 17, 2019) That determination, which controls whether
Mr. Smith was actually held beyond the twedgy period he says is reasonable
under 815-22-32(a),is a state court’s interpretation of a question of state kavd
such a question does not provide a basisdoeral habeas relieEstelle v. McGuirg
502 U.S 62, 648 (1991) (fi]t is not the province of a federal habeas court to
reexamine stateourt determinations on sta@v questions); Tejada v. Dugger
941F.2d 1551 (11th Cir. 1991yuestions of sta law and procedure “rarely raise
issues of federal constitutional significance, because ‘[a] state’s interpretati®n of
own laws provides no basis for federal habeas corpus relief, since no question of a
constitutional nature is involved)”

Mr. Smith argueshat“the Alabama Court of Criminal Appeals interpretation
is unreasonable” (doc. 27 at 5), but he provides no binding authority for his assertion,
andhefails to demonstrate that the appellate court’s interpretation of Alabama Code
8§ 1522-32 is contrary to, or an unreasonable application of, clearly established

Supreme Court holdings. At best, Mr. Smith demonstrates that the Alabama Court

4 SeeDoc. 142 at 7 (April 11, 2018, Notice of Parole Court Hearing, stating “[a] report
of parole violation has been prepared dated 4/10/2018).
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of Criminal Appeals misinterpreted state law, which is not a cognizable claim in a
habeas petition.

Moreover, as explained above, the Supreme Court requires only that a
revocation hearing be held within a “reasonable timdorrissey 408 U.S. at 484.

Even with delayed hearingg) merit habeas relieh petitioner must demonstrate
prejudice causeby that delay.See e.g., bited Statey. Taylor, 931 F.2d 842, 848
(11th Cir. 1991) (a delay of more than a year did not establish a basis for habeas
relief because the petitioner “suffered no harm by the one year.deldy United

States v. Barfid, 396 F.3d 1144, 1149 (11th Cir. 2005) (for a probation revocation
“It is not sufficient to prove official conduct that merely evidences a lack of eager
pursuit or even arguable lack of interest. Rattier. .. statés action must be so
affirmatively wrong or its inaction so grossly negligent that it would be
unequivocally inconsistent with fundamental principles of liberty and justice to
require a legal sentence to be served in the aftermath of such action or
inaction. . ..").

AssumingMr. Smith ould establish that the lack of a revocation hearing
within twenty business days of his arresinstituted ger seviolation of his due
process rights, hieasfailedto show prejudice from #Hidelay. Because of the new
criminal chargedVir. Smithcannotdemonstrate that, but for the allegedly untimely

revocation proceedings, he would have been released from detention. Without such



a showingMr. Smith is not entitled to habeas relief.

Accordingly, the courtOVERRULES Mr. Smith's first objection.
Il. Deprivation of Witnesses

Mr. Smith objects to thenagistrate judges finding that the deprivation of
witnesses at his parole hearing does not entitle him to habeas relief.2{Dai®).
The magistrate judge recognized that the deprivation afesstes violatedr.
Smith's due process rights. (Doc. 22 at 9). Howetler, magistrate judge also
correctly explained thab be entitled to reliefivir. Smith must also demonstrate
prejudice from such a violatior(ld.) (citing Davis v. Ayalal35 S.Ct. 2187, 2197
98 (2015).

In his objectionsMr. Smith summarizesvhat he believes would have been
the testimony of one witness, Miranda Humphr&gtting aside that a summary of
anticipated testimony is hearsdir. Smith failed to include any of thisformation
in his petition, consistent with his burden “to establish his riglateaselief
and...[to] prove all facts necessary to show a constitutional
violation.” Blankenship v. Hal]l542 F.3d 1253, 1270 (11th Cir. 2008ut even if
Mr. Smith had included this material in his petition and could estal¥sh
Humphrey’s presumed testimony through an affidavit or other sworn declaration, he
still would not be entitled to habeas relief.

Mr. Smith asserts thas. Humphrey would have testifigdatMr. Smith was



an overnight guest in the house where he was arrast@idthe police illegally
entered the homend that the police falsely claimédr. Smith was actively on
parole for assaulting a police officer. (Doc. 27 at 9). However, nothitigpse
statemerd demonstrate how Mr. Smith suffered prejudice from the lack Mfs.
Humphrey’stestimony

The hearing officer founthat Mr. Smith was located in a bedroom where
officers foundmethamphetamine, marana, and a short barreled shotgun \aith
obliterated serial number. (Doc.-24at 19). The suggested testimony froMs.
Humphrey has no bearing on whetihvr. Smith stayed in the bedroom where the
itemswere located, which alonsonstituted a violation of the terms of his parole
SeeTaylor, 931 F.2dat 848 (probation revocation hearing daowt require “proof
beyond a reasonable doubat the defendant committed the alleged aétkthat is
required is that the evidence reasogaatisfy the judge that the conduct of the
probatiorer has not been as good as required by the conditions of probation.”)
(internal quotations omittepd¥sholston v. Jones848 F.2d 1156, 1160 (11th Cir.
1988) (fact that criminal charges underlying parole revocation are ultimately
dismissed does not invalidaevocationproceedings based on such charges)

BecauseMr. Smithhas failedo demonstrate any prejudice from the denial of

his requested witnessdébe courtOVERRULE S Mr. Smith’s second objection



1. Parole Court's Use ofFalse Information

Mr. Smithobjects to the magistrate judgénding that he failed to shothat
any false informationvas“knowingly” usedin his parole revocation proceedings
(Doc. 27 at 10). In evaluating this issue in his report and recommendation, the
magistrate judgeexplained that the Board of Pardons and Paroles incorrectly
referred to Ms. Smith’s past crenas “aseitheraviolent Class A offense or a sex
crime.” (Doc.22 at 11). The magistrate judgehen explained that Respondent
argued this error was harmless because according to Respondent, Mr. Smith’s parole
was" revoked because he committed five new offensgfoc. 22 at 1) (quoting
Doc. 14 at 10). Mr. Smith challenges the magistrate judge’s finding that he
“‘committed” five new offenses(Doc. 27 at 11 But it is clear from the magistrate
judge’s report that the magistrate judge did not make such a finding. Rather, he
summarized and quoted frofRespondent’'sbrief in explaining Respondensg
argument.

Mr. Smith correctly asserts he has not been convicted of any new sharge
(Doc. 27 at 11 And the magistrate judge’s report acknowledges as mitie
magistrate judgalsonoted thatMr. Smith's claimthathe was presumed innocent
of the new offenses is not relevant to whether his parole was properly reaokied
the magistrate judgeorrectlyfound that Mr. Smith could be acquitted of all new

charges yet still properlpe subject to a parole revocatior(Doc. 22 at 11 17)
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(quotingMorrissey 408 U.S. at 484)

Finally, Mr. Smithargueghe parole revocation was filed gaseCC-05-922,
which the Eleventh Circuit Court of Appeglseviously vacated. (Doc. 27 at412
13). The magistrate judgeknowledged that error, baéfoundthe error harmless.
(Doc. 22 at 11). In addition, the magistrate judge explained that Mr. Smith had failed
to show prejudice from this errofld.). In his objectionsMr. Smith again fails to
demonstrate any prejudice from this error. Rather, he challenges the validity of the
other underlying convictions, arftk asserts that during his April 30, 2018 parole
hearinghe “was being held naked in a barred cell sleeping on concrete after being
severely beaten by gang members.” (Doc. 27 at 13). These facts form thaf basis
Smith's civil rights claims inSmith v. OdomCase No. 2:1-8v-01375CLM-JHE
(N.D. Ala.), andthey do notentitle Mr. Smithto habeas religbased on the pale
revocation Moreover the court need n@onsidembjectionsconcerning arguments
that Mr. Smith did not raise “in the first instance to the magistrate judy@liams
v. McNeil 557 F.3d 1287, 1290 (11th Cir. 2009).

Accordingly, the courOVERRULE S Mr. Smith’s third objection.

IV. Conclusion

Having carefully reviewed and consideréd novoall the materials in the
court file, including the magistrate judgeeport andrecommendation ant¥ir.

Smith's objections, the courtADOPTS the magistratejudge’s report and
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ACCEPTS his recommendationThe courtOVERRULES Mr. Smith’s objections
andDISMISSES the petition for a writ of habeas corpd8TH PREJUDICE .

In addition, the courDENIES a certificate of appealability because the
petition does not present issues that are debatable among jurists of B8a508.C.
2253(c)(2) Slack v. McDaniel529 U.S. 473, 484 (2000

The court will enter a separatader consistent with this memoraunch
opinion.

DONE andORDERED this July 28, 2020

ANNEMARIE CARNEY AXON
UNITED STATES DISTRICT JUDGE
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