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MEMORANDUM OPINION

Nathan L.Robinsorfiled this lawsuit against his former employ@onway
Freight, Inc. (Conway’), alleging thatConway discriminated against him in
violation of Title VIl of the Civil Rights Act of 1964, 42 U.S.C. 88 2008kseq.
(“Title VII") , and § 1981 of the Civil Rights Act of 1866 (“§ 198When it
discharged him in response to an alleged threat Robinson made against a co
worker. Doc. 1.Before he courtis Conway's motion for summary judgment,
which is fully briefed and ripe for revieldocs. 1517, 19-21.For the reasons set

out fully below,Conways motion is due to be granted.

I.SUMMARY JUDGMENT STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56(c), summary judgment is proper
“if the pleadings, the discovery and disclosure materials on file, and any affidavits
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show that there is no genuine issue as to any material fact and that the movant is
entitled to jugment as a matter of lawFed. R. Civ. P. 56(cYRule 56(c)

mandates the entry of summary judgment, after adequate time for discovery and
upon motion, against a party who fails to make a showing sufficient to establish the
existence of an element essential to that party’s case, and on which that party will
bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322
(1986).The moving party bears the initial burden of proving the absence of a
genuine issue of material fatd. at 323.The burden then shifts to the nonmoving
party, who is required to “go beyond the pleadings&stablish that there is a

“genuine issue for trial.Id. at 324 (citation and internal quotation marks omitted).

A dispute about a material fact is genuine “if the evidence is such that a reasonable
jury could return a verdict for the nonmoving part&riderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986lhe court must construe the evidence and all
reasonable inferences arising from it in the light mostrise to the nomoving
party.ld. However, “mere conclusions and unsupported factual allegations are
legally insufficient to defeat a summary judgment motidilis v. England 432

F.3d 1321, 1326 (11th Cir. 200%€( curian) (citing Bald Mountain Parkl.td. v.

Oliver, 863 F.2d 1560, 1563 (11th Cir. 1989)).



1. FACTUAL BACKGROUND

A. Conways Policies

Conway has various policies that address work place conduct. Relevant to
this caseunderthe conducpolicy, fighting or horseplay, including “physically or
verbally attacking another person; or engaging in other disorderly conduct or
verbal abuse which, although innocently done, may result in injury or insult to
another; or causing or contributing to disruption of the workplace,” is
“unacceptable” and may subject an employee to discipline including termination
Doc. 172 at 22 Conway is “committed to providing a safe, violentee
workplace,” and has “adopted a No Threats or Violence in the Workplace Policy”
that “strictly prohibits employees . . . on Company property . . . from behaving in a
violent or threatening manneid. at28. With respect to disciplin€Zonway does
not follow a rigid disciplinary system, noting that

[i]t is impossible to predict dist every situation that will require

some form of corrective action or even termination. Each case involves its

own particular facts and circumstances, and in every case the company must

take the action that it considers appropriate. Such actions made oral

warnings, incident reports, written letters of instruction, disqualification
from assignment, suspension or termination of employment.

Id. at 24.Importantly, “the disciplinary process may be initiated at any step
depending on the seriousnedshe offense and the appropriateness of the imposed

disciplinary action.’ld.



B. Robinson’s employment history

Conway re-hired Robinson as a supplemental driver/sales representative in
May 2002, and subsequently promoted him to a regulsition” Doc. 17-1 at 45;
17-5 at 4.During his employment, Robinson receivedltiple disciplinary actions,
including two verbal counseling sessions and twdingy letters ofinstruction.
Doc. 172 at 35-77.Six of the letters of instruction weffer performance
violations and the rest were for conduct or policy infractiddsat 45, 47, 48, 49,
54, 68, 73The only performance evaluation in the record is from 200,
Robinson received a satisfactory evaluatiwhich described him as “a good
worker,” andawarded him scoresf 4 (higher range) or 5 (outstanding) in sgiven
categories except dependability which he received 2(lower range)Doc. 204
at 25. The 2007 evaluation also indicated that Robinson’s evaluations from the
previous three years had ranged from average to satisfddiorje next year, in
2008, Robinson was involved in “horseplay” with another employee that escalated
to insults about each other’s wives, but ended “before it became more than

word[s].” Doc. 174 at 18 Apparently,Conwaytook nocorrective action.

! Robinson worked fo€onwayin 1999 in the same position, but resigned after sixteenfdays
personal reasons. Docs. 17-1 at 451at4.



C. The incidenteading toRobinsors discharge

In September 2011, an employee reported to Timothy Grant, Service Center
Manager, that Michael Thomasrbally assaulted hipand that Thomas was also
involved in an altercation with RobinsamApril 2011 Docs. 17-3 at § 17-1 at 64
An investigation ensued that involv&tantmeeting with Thomas and Robinson
to obtainstatementgaboutthe incidentDoc. 173 at 7.For his part, Robinson said
the incident started whel'homas jokingly asked Robinson where his “giiis,
andthatwhenRobinsonquipped back thathewas “probably with the same person
that’s with [Thomas’s] ThomasbecameaupsetandapproachedRobinsonwith a
Leathermartool, which promptedlim Whiteto intervene and instruct theto
return to workDoc. 171 at 65 66. According toThomasand White Robinson
and Thomas madéreatening gestusavhen they jumped off of their forklifts and
approached each othegusing Thomato feel threatened armlll out the

Leatherman toold. at 7-8, 9 docs. 17-2 at 78 17-4 at 12-13; 17-5 at 15-16, 18

Grantforwarded the results of his investigation to Jerry McGlowduman
Resources Generalist, who instruc@antto place Robinson and Thomas out of
service.Docs. 173 at 11; 174 at 5.ThereafterMcGlown forwardedGrant’s notes
to the Human Resources Department with a recommendatioGdhatay
discharge Robinson and ThomB®c. 175 at 6.Human Resourcesccepted the

recommendatioand discharged both mdd.at 4, 6 doc. 171 at 69
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Robinson appealdtie decision to the Employee Termination Review Board
(“ETRB”), which consists of three membef executive managemeimocs. 172
at 79; 175 at 7.According to McGlown, who listened in to the telephbearing,
Robinson‘refusedto admit that he engaged in any wrongddirfgttemptedo
minimize the altercation between him[self] and Mr. Thomas,” ancetiad
express any remorse for his actiord."at 7-8. The failure to admit fault or to
express rentse,as well as an employee’s disciplinary history, are factors the
ETRB considers in deciding whether to overturn a discharge: “In determining
whether to uphold a termination decision, the ETRB considers several factors,
including the circumstances surraling the termination, the employee’s
disciplinary record, the employee’s admission of misconduct and the employee’s
remorsefulness for his actionsd’ at 7.In Robinson’s case, the ETRB upheld the

discharge decisiord. at 8.This lawsuit ensued.

1. ANALYSIS

Title VIl and § 1981 claims “have the same requirements of proof and us
the same analytical framewotiStandard v. A.B.E.L. Servs., Int61 F3d 1318,
1330 (11th Cir. 1998)I'hereforethe court “explicitly address[es] the Title VII
claim with the understanding that the analysis applies to the § 1981 claim as well.
Id. Generally, “[a] plaintiff may prove a claim of intentional discrimination

through direct evidence, circumstantial evidence, or through statistical’proof.
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Rioux v. City of Atlantab20 F.3d 1269, 1274 (11th C2008).Where, as here, a
plaintiff offers only circumstantial evidence, the court evaluates the sufficiency of
his claim through the burden shifting framework establishédcDonnell

Douglas Corpyv. Green411 U.S. 792, 88D5 (1973).Under this framework, the
plaintiff bears the initial burden of establishingrana faciecase McDonnell

Douglas 411 U.S. at 802The successful assertion of a prima facie case then
creates a rebuttable presuroptthat the employer unlawfully discriminated

against the plaintiff.Rioux 520 F.3d at 1275 (internal quotation marks and
citations omitted)The burden then shifts to the employer to produce evidence that
it had a legitimate nediscriminatory reason fdhe challenged actioid. If the
employer satisfies its burden, the burden shifts back to the plaintiff to “show that
the proffered reason really is a pretext for unlawful discriminati@h.(internal

guotation marks and citations omitted).

Conway contends thaRobinson’sprima faciecase fails because Robinson
cannot establish that he was qualifiedHrpositionor that Conway treatechim
less favorably than similarly situated emplayeatside of his protected class.
Alternatively, Conway asserts that it is due to prevail because Robinson cannot
establish thaConway's articulated reason for the discharge is pretexits

court will discussConway's contentions below.



A. Robinson was qualifiefibr his position

To esablish that he was qualified fors position, Robinson must present
evidence that htsatisfied [Conway's] objective qualifications.Vessells v.
Atlanta IndepSch. Sys408F.3d763 769 (11th Cir. 2002) (citation omitted)A
Title VII “plaintiff's burden in proving a prima facie case is lightDavis v. Town
of Lake ParkFla., 245 F.3d 1232, 1246 (11th Cir. 2001) (quofinglington v.
Atlanta Gas Light C9.135 F.3d 1428, 1432 (11th Cir. 1988)he only evidence
in therecord that speaks to Robinson’s job performance is his 2007 employee
review, which descrilshim as “a good worker,” awarded him largely above
average scoreand indicated that his three previous annual evaluations classified
him as an average to abeaeerage worker. Doc. 20 at 25. In the absence of
any evidence to the contrary concerning Robinspaiformancethe 2007 review
Is sufficient to present arima faciecase that Robinson was qualified for his
position.

Conway contends that Robinson was not qualified for his position because
of his extensive disciplinary recofdoc. 16 at 1819. Robinsowascertainlynot

an outstanding employee. In fact, his record is replete with disciplinary actions.

2 Conway citesBaker v. Sears Roebuck & Gor the proposition that “where a [p]laintiff repeatedly fails to meet
the employer’s performance expectations over an extended period ofitenjes] 10t qualified for her job and
therefore cannot estatiigprima faciecase of discrimination.” Doc. 16 at 18 (citing 903 F.2d 1515, 45PD
Bakeris distinguishable from the present matter for two reasons. FiBakier, the defendant was dissatisfied with
the plaintiff's ability to perform her job dutiekere,Conway largely took issue which what it characterizes as
misconduct on Robinson’s part. SecondBaker, the plaintiff's longestablished failure to meet performance
expectations was the direct cause of the defendant’s decision to take adys#osenemt action against heCon

way initiated discharge proceedings against Robinson because of the aldieatreen Robinson and Thomas.
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However, despite this extensive record, there is no peelthatConway ever
Initiated anyaction to discharge Robinson prior to the incident at issue here. Put
simply, Robinson’s continued employment belstrway's contention that
Robinsonwas not qualified for the position he he8ke Ruiz v. Cntgf Rockland
609 F.3d 486, 492 (2d Cir. 2010) (quotidgvens v. N.Y. City Hous. AutB34

F.2d 405, 409 (2d Cir. 1991) (noting that “there is a distinction between
unsatisfactory job performance and misconduct . . . ‘misconduct may certainly
provide a legitnate and nofliscriminatory reason to terminate an employee,’ but
that issue is distinct from ‘the issue of minimal qualifications to perform & job’

B. Conwaydid not treat Robinson less favorably than similarly situated
employees

Conway challenges Robinson’s prima facie case next by asserting that
Robinson cannot establish that it treated him less favorably than similarly situated
employeesDoc. 16 at 23When, as here plaintiff relieson circumstantial
evidence to prove his discrimination claims, the comparéterplaintiff cites
“must be nearly identical to the plaintiff to prevent courts from segoerdsing a
reasonable decision by the employé&¥ilson v. B/E Aerospace, InG76F.3d

1079, 1091 (11th Cir. 2004)

As allegedcomparatas, Robinson identifies David Brassfield, Bernie

Brown, Shawn Skellet, Erica Davis, Kim ThompsandMike Blevins Doc. 19 at



10-14.However, only one of these individual®rassfield—engaged in any
conduct remotely similar to Robinson’s. The rest of the individuals engaged in
infractions that are simply not “nearly identical” to Robinson’s. Specifically,
Robinson contends th&@onway (1) failed to discharge Brown for stating Wwas
not going to be “worked like one of these push button [niggédc. 171 at 57

(2) failed to disbargeSkelletfor allowing his sixyear old son to sit in a fork lifh
violation of company policy doc. 171 at 9091; (3) failed to discharge Davis and
Thompsorfor stealing timedocs. 171 at 80; 173 at 1617; and(4) failed to
dischargeBlevinsfor testingpositive for alcoholdocs. 171; 17-3 at 21.
Unfortunately for Robinsorgthoughthis alleged conduct constitutesrious
infractions and should be addressed by employers, these individieaist proper
comparatordecause their infractions are fioearly identical” toRobinson’s
threats of violence, and consequently, the court cannot consider them as examples
of disparate treatmenhs the case law has instructed repeatedly, the infractions

must be “nearly identical” to prevent the court frcsacondguess[ingConway's]

% Robinson admits that he did not hear Brown make the purported corantktitat he is relying on hearsay relayed
to him by Drayton Davis, a Cemay driver.ld. Unfortunately for Robinson, “Rule [56(c)(4)] of the Federal Rules
of Civil Procedure requires that ‘affidavits’ that support or oppose suynm@gment motions ‘shall be made on
personal knowledge, [and] sha#t forth such facts as would be admissible in evidence.’ This rulagdies to
testimony given on depositionMacuba v. Deboerl93 F.3d 1316, 1322 (11th Cir. 1999). The absence of direct
knowledge on Robinson’s part or evidence to show that huatof Davis’ statements will fall under one of the
hearsay exceptions precludes the court from consideringvien if the alleged conduct were “nearly identical” to
Robinson’s threat of violence.

* Even viewing the facts in a light most favorable to Rebh, the record fails to support Robinson’s claim because
he admits that he does not know if Geay disciplined Skellet in response to Robinson’s allegations. Det.at7

91. Without more, this conjecture and speculation is insufficient atiefimmar judgmentEllis, 432 F.3d at

1326.
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reasonable decisions and cotifing] apples and orangesBurke Fowler v.

Orange Cnty., Fla447 F.3d 1319, 1323 (11th Cir. 2006) (citations omitt€d).
find fault with Conway’s purported failure to disciplinbese employeeasould
result in the court acting as a supersonnel board and imposing its views on
purported best human resources practices orv@yr—in direct contravention of
the case lanSee Alvarez v. Royal ABevelopersinc, 610 F.3d 12531266 (11th
Cir. 2010) (citingChapmarv. Al Transp.229 F.3d 1012, 1030 (11th Cir. 20P0)
(“[Courts] do not sit as a ‘supgrersonnel department,” and it is not [their] rale t
secondguess the wisdom of an employer’s business decistordeed the wisdom
of them is irrelevant-as long as those decisions were not made with a
discriminatory motive’); Combs v. Plantation Pattern$06 F.3d 1519, 1543 (11th
Cir. 1997) (“[F]ederal ourts do not sit to secorgliess the business judgment of

employers.”).

Thecourt turns its attention now to Brassfield, whthisonly comparator
Robinsons citethatmade a threat of violenc€onway discharged Brassfield
“[o]ln March 1, 2008 . . . for violat[ing] . . . company policy. Specifically, Mr.
Brassfield told another employee, who was his relative, that if he had a gun and did
not believe in God, he would kill management.” Doc514t 8.Brassfield
successfullyappealed his dischargettee ETRB docs 17-1 at 73; 173 at 15 and
his reinstatement is the basis for R@aris contention of disparate treatment.
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Unfortunately for RobinsorBrassfieldis not a proper comparator because, unlike
RobinsonBrassfield admitteduringhis ETRB hearinghat he madéhe threat
andapologizedDoc. 175 at 9.In light of hisadmisson andapology and based
alsoon Brassfield’s employment histenhe had received only one letter of
instruction during his nineteen years of employmerttie ETRBreinstated
Brassfield Id. at 8.In contrast, Robinson never acknowledged his conduct or
expressed remorsé]. at 7, and had at least twefitye letters of instruction during
his nineyear tenureseedoc. 172 at 35-77.Because the ETRB considers “the
employee’s disciplinary record, the employee’s admission of misconduct and the
employee’s remorsefulness for his actions,” doe5 Bt 7, “in determining
whether to uphold a termination decisioit,’”—all of which weigh against
Robinson, the court simply cannot find that Robinson is similarly situated to
Brassfield or that Corway treated him less favorably than Brassfiglten it
denied his appeabee Wilson376 F.3cat 1092 (11th Cir. 2004) (quotingee v.
GTE Fla., Inc, 226 F.3d 1249, 1253 (11th Cir. 20P0)The role of [courts] ‘is to
prevent unlawful hiring practices, not to act as a super personnel depatdent
seconeguess employergiusiness judgments.’™)

In short, Robinson has failed to establigtriana faciecase because he

cannot show thatonwaytreated him less favorably thamilarly situated

12



employees outside of his protected sldferefore Conways motion for

summary judgment is due to be granted.

C .Robinson points to no evidence from which a-fexcter could determiathat
he was discriminated against due to his race.

Alternatively, even if Robinson can mak@rama faciecase, summary
judgment is still warranted becau€enway proffered a legitimate nen
discriminatory reason fat's the discharge.e. Robinson’perceivedhreat of
violence, which Robinson failed to rebut. Robinson “must meet the reason head on
and rebut it, and [ ¢annot succeed by simply quarreling with the wisdonCaoinf
way's proffered reason."Chapman229 F.3dat 1030 (citations omittedBecause
the evidence establishes tiinway acted reasonably in concluding after its
investigation that Robinson threagehThomasnd because the individuals
Robinson identifiecre not proper comparators, Robinson cannot shatvCon
way'’s articulated reason for his dischargpristextual Ultimately, “an employer
can fire an employee for a good reason, a bad reaseasarbased on erroneous
facts, or for no reason at all, as long as its action is not for a discriminatory
reason.”See Nix v. WLCY Radio/Rahall Comnr38 F.2d 1181, 1187 (11th Cir.
1984);Wallace v. SMC Pnuematics, In&03 F.3d 1394, 1399 (7th Cir.9B
(listing perceived threats of violence as a-+actionable reason under Title VII).
While Robinson may think his discharge was unfaiger the circumstances here,

Conway acted as a prudent employerdndresmg a threat in the workplace
13



iImmediatey taking Robinson (and Thomas) out of seryvamed conducting an
investigation to provide the necessary measures to protect emplBgedselley v.
Worley, 20 F. Supp. 2d 1304, 1313 (M.D. Ala. 1998) (“Under the common law, an
employer has a duty to supphe employee with a reasonably safe place to
work.”) (citation omitted).Therefore, the court cannot draw an inference of

discriminatory animus, and, Robinson’s discrimination claim must fail.

V. CONCLUSION

Conways motion for summary judgment is due to be granted in light of
Robinson’s failure to establishpaima faciecase or to rebuonway's articulated

reason for discharging hirfihe court will dismiss this case by separate order.

DONE the25thday of September, 2014

-—&};1-49 ol Ve

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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