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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
GREG TOLAR, et al,
Plaintiffs ,
Case No.:2:13-cv-00132MHH

V.

MARION BANK AND TRUS T, CO,,

e N o Cd N ) N N )

Defendant

MEMORANDUM OPINION AND ORDER

This employmentdiscrimination case is before the Court on defendant
Marion Bank and Trust’'snotions for summary judgmenn plaintiffs Greg, Reid,
and Andrew Tolar'sclaims of third-party retaliation under Title VII The Tolars
assert thaMarion Banktook a series ohdverseactions againghemin retaliation
for a family member’s charge of discrimination with the EEOC and subsequent
Title VII lawsuit against the bankFor the reasons described below, the Court
grantsMarion Bank’smotiors for summary judgment

.  STANDARD OF REVIEW

“The court shall grant summary judgment if the movant shows that there is

no genuine dispute as to any material fact and the movant is ettijletfjment as

a matter of law.” Fed. R. Civ. P. 56(a). To demonstrate that there is a genuine
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dispute as to a material fact that precludes summary judgment, a party opposing a
motion for summary judgment must cite “to particular parts of materialgein t
record, including depositions, documents, electronically stored information,
affidavits or declarations, stipulations (including those made for purposes of the
motion only), admissions, interrogatory answers, or other materials.” Fed. R. Civ.
P. 56(c)L)(A). “The court need consider only the cited materials, but it may
consider other materials in the recordtéd. R. Civ. P. 56(¢){3

“A litigant's self-serving statements based @ersonal knowledge or
observation can defeat summaunggment.”United States v. Stejr881 F.3d 853,
857 (11thCir. 2018);see Feliciano v. City of Miami Beach07 F.3d1244, 1253
(11th Cir. 2013) (“To be sure, Feliciano’s swatatements are sederving, but
that alone does not permis to disregard them at the summparggment stage.”).
Even if the Court doubts the veracity of the evideribe, Court cannot make
credibility determinations of thevidence at the summary judgment siabat is
the work of a jury Feliciano, 707F.3d at 1252 (citingAnderson v. Libertyzobby,
Inc., 477U.S. 242, 25%1986).

When considering a summary judgment motion, a district court must view
the evidence in the record and draw reasonable inferences in themiogit

favorable to the nemoving party. Asalde v. First Class Parking SylsLC, 898



F.3d 1136, 1138 (11th Cir. 2018). Accordingly, the Court presents the summary
judgment evidence in the light most favorable to the Tolars.
. SUMMARY JUDGMENT EVI DENCE

This casearises out ofanother Title VII lawsuit in which Greg Tolar’s
daughter, Ragan Youngblood, asserted claims of sexual harassment and retaliation
againstMarion Bank and TrustCo,, her former employer, and Conrad Taylor, the
president of the bank Reid Tolar is GregTolars son and Ms. Youngblood's
brother, and Andrew Tolar is Gréglars brother and Ms. Youngblood’s uncle.
(Doc. 782, p. 7, tr. p. 23; Doc. 80, p. 4, tr. p. 11).The Tolarscontendthat Ms.
Youngblood’'s complairst of sexual harassnt precipitated a series oétaliatory
actionsby Marion Bankand against the Tolars Before discussing the evidence
relating to the plaintiffs’ retaliation claims, the Court finstistaddress the bank’s
objections to some of that evidence

A. Marion Bank’s Evidentiary Objection s

Rule 56 allows a party seeking or opposing summary judgment to “object
that the material cited to support or dispute a fact cannot be presented in a form
that would be admissible in evidence.” Fed. R. Civ. P.)&)cObjections under
Rule 56(c)(2) function like trial objections adjusted for the pretrial setting, and
“[tlhe burden is on the proponent [of the challenged evidence] to show that the

material is admissible as presented or to explain the admissible form that is



anticipated.” Fed. R. Civ. P. 6(c)(2), advisory committee note (2010
amendments).Rule 56(c)(2) enables a party to submit evidence that ultimately
will be admissible at trial in an inadmissible form at the summary judgment stage.
See Jones v. UPS Ground Freigb83 F.3d 1283, 12934 (11th Cir. 2012).A
district court has broad discretion to determine at the summary judgment stage
what evidence it will consider pursuant to Rule 56(c)(®ee Green v. City of
Northport 2014 WL 1338106, at *1 (N.D. Ala. March 31, 2014)

In oppositim to Marion Bank’s motions for summary judgment, the Tolars
submitted a declaration froids. Youngblood SeeDocs. 95, 951. The Tolars
then moved to amend the declaratigidoc. 95). Marion Bankbject to the new
information contained in Ms. Youngblood’'s amended declarationo\asly
prejudicial. (Doc. 96). Marion Bank alsohallengescertain depositions,
declarations, and affidavits that the Tolars submitseduing that the evidence is
irrelevant,lacks foundation, and contradiprior sworn testimony (Doc. 100.
For the reasons described below, the Cuuittconsider the challenged evidence

in resolving Marion Bank’s motions for summary judgment.

! Marion Bank styled its objection as a motion to strike or, in the alternative, noticeeofiob

to inadmissible evidence. The Court construed Marion Bank’s motion to strike as aroolicti

the admissibility of summary judgment evidence becausdon®otto strike no longer are
appropriate. (Docs. 101, 102)see Fed. R. Civ. P. 56(c)(2) advisory committees note (2010
amendments) (“There is no need to make a separate motion to stidanipbell v. Shinseki

546 Fed. Appx. 874, 879 (11th Cir. 2013) (“The plain meaning of [amended Rule 56(c)(2)]
show([s] that objecting to the admissibility of evidence supporting a summary ¢mtignotion is

now a part of summary judgment procedure, rather than a separate motion to be handle
preliminarily . . . .").



1. Ms. Youngblood’s Deposition andAffidavit from her Title
VIl Case (Docs. 4-1, 91-3).

Marion Bankargues that Ms. Youngblood’s deposition aifidavit from
her underlying Title VIl casare irrelevanto this retaliation actioftecause her
testimony addresses her allegations of employment discrimination, none of which
form thebasis of this action or address a material fadtigmdction. (Doc. 100,p
3-5). Even though Ms. Youngblood is not a plainitifithis lawsuit, her testimony
and allegations are relevant because they describe the conduct that allegedly
caused Marion Bank to retaliate against Ms. Youngblood by taking aetimesse
to her father, brother, and uncle. Ms. Youngblood’s testimihus provides
context for the Court’s analysis of Marion Bank’s behavior following Ms.
Youngblood’s termination from Marion Bank.

Marion Bank’s objection to MsYoungblood’s affidavitis particularly
unpersuasiveecause Marion Bank attempts to usedtfidavit to provea material
fact in dispute namelywhether Gregrolar acted on behalf of his daughter as her
attorney when Ise filed her EEOC charge Marion Bank cannot object to the
evidence as irrelevant while simultaneously using it to try to establish its defense

2. Ms. Youngblood’s Declaration in this Case(Doc. 951).

In support of theirclaims the Tolars rely not onlpn Ms. Youngblood’s
affidavit from her underlying Title VII suibut also on an amendeeéclaration that

Ms. Youngbloodprovided for this case. (Do85-1, pp. 37). Marion Bank argues
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that Ms. Youngblood’'ssmended declaratias irrelevant. (Doc. 100,p. 5). The
Courtdisagrees

The amended declaration includes the following paragraphs thatotio
appeaitn Ms. Youngblood'’s original declaration:

21. | would not have pursued my Title VII matter knowing my
father, brother and uncle would be sued.

22. | would not have pursued my Title VII matter knowing my
father would file bankruptcy because he lost his business due
to my complaints.

23. | would not have pursued my Title VII matter knowing my
brother would have to answer to the Alabama State Bar for a
fraud acion filed against him because of the Bank retaliating
against me. After three years of law school my complaints
against Conrad Taylor almost prohibited him from takimg
Bar exam because of the Bakaud action.

24. | would not have pursued mytlg VIl action knowing that
my uncle Andrew Tolar would atsbe sued for fraud.

25. | filed my EEOC Charge of Discrimination on my own and
without assistance from Greg Tolar only after | was told the
Bank was not going to conduct an internal investigation.

(Doc. 951, p. 7.9121-25).

Marion Bankargues that the new information in the amendieclarations
“contrary to undisputed record evidence and doutherwise prejudice
Defendant. (Doc. 96, p. 2,1 4 Doc. 100, p. 5, n. ¥ As support for this
contentionn Marion Bank points to Ms. Youngblood'’s affidavit in which she stated

that her father “met with Mr. Randy Richardson, the Chairman of the Board of



Directors, as my attorney.” (Doc. 100, p. 6) (citing Doc39p. 9). Marion Bank

also cites Greg'sleposition testimonyrom his daughter’s underlying Title VII
suit, in which he stated that he told Mr. Richardson during this meeting that “we
would be fling an EEOC charge on her behalf.” (Doc. 100, p. 6) (citing Doc. 78
7, p. 56) The bank invokes the stmaaffidavit rule and asks the Court to disregard
paragraph 25 of Ms. Youngblood’s declaration on that basis.

Generallya district court cannot weigh evidence or determine the credibility
of evidence at the summary judgment stagéonsistent with His rde, at the
summary judgment stage, aurt generally must accept and credit the information
that the normovant provides See United States v. Ste#81 F.3d 853, 854 (11th
Cir. 2018) (“[A]n affidavit which satisfies Rule 56 of the Federal RWk£ivil
Procedure may create an issue of material fact and preclude summary judgment
even if it is seHserving and uncorroborated.”)But this general rule does not
apply when a party attempts to create a material factual dispute “with an affidavit
that merely contradicts, without explanation, previously given clear testimony.”
Van T. Junkins & Assocs., Inc. v. U.S. Indus.,, |86 F.2d 656, 657 (11th Cir.
1984). Under thisexception to the general rule regarding credibilymetimes
called the “shanaffidavit rule,” Liebman v. Metro. Life Ins. Co708 Fed. Appx.

979, 982 (11th Cir. 2017acourt must “find some inherent inconsistency between



an affidavit and a deposition before disregarding the affidavitllen v. Bd. of
Pub. Educ. for Bibb Cnty495 F.3d 1306, 1316 (11th Cir. 2007).

In considering Marion Bank’s objection, the Court will disregard Greg
Tolar's testimony because under the sham affidavit, thie Court must determine
whether Ms. Youngblood’s testimony contradicts her own prior testimony, not
another person’s prior testimonyan T. Junkins & Asso¢s/36 F.2d at 657 (11th
Cir. 1984) (When a party has given clear answers to unambiguous questions
which negate the existence of any genuine issue of materialhfacparty cannot
thereafter create such an issue[.]JAs to Ms. Youngblood’s declaration that she
filed her EEOC charge on her own, statementloes not directly contradidfls.
Youngblood'saffidavit testimony that her father met with Mr. Richardson as her
attorney. Thetwo are not mutually exclusive. The evidence shows kst
Youngblood handwrote her EEOC c¢he,seeDoc. %b-1, pp.9-10, and there is no
inconsistency that compels the Court to disregard paragraph 25 of the amended
declaration

3. Mitchell Livingston’s Deposition from Ms. Youngblood's
Underlying Title VII Case. (Doc. 9%18).

Marion Bank objects to the Court's consideration of Mr. Livingson’
depositionfrom Ms. Youngblood’s underlying Title VIl case on the grounds that it
is irrelevant. (Doc. 100, p@-8). Mr. LivingstonwasMs. Youngblood husband

when the critical events in this case took place. The Court finds Mr. Livingston’s
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declaration relevant for the same reasons it found Ms. Youngblood’s testimony in
her deposition and affidavit from her underlying Title VIl case relefant

B. The Evidence in the Light Most Favorable to the Tolars

e Ms. Youngblood’'s Employment with and Title VII Lawsuit
against Marion Bank and Conrad Taylor

Marion Bank and TrustCo. is a financial institution located in Marion
Alabama (Doc. 7816, p. 2,9 3; Doc. 7817, p. 2,1 3. The bankprovides
personal and commerciaérvices. (Doc. A6, p. 2,1 3 Doc. 7817, p. 2,1 3).
Ms. Youngblood worked for lsrion Bank from February 11, 280until her
termination on Septerab 16, 2008. (Doc. 786, p. 4,1 9 Doc. 7817, p. 49 9.
Conrad Taylor served as the bank’s owner and GBEQ Preston Nichokservedas
the bank’s viceresidentduring this time period(Doc. 7816, p. 2,1 2; Doc. 78
17, p. 2, 2)2 Ms. Youngbloodvas Mr. Taylor’'s personal assistar(Doc. 913,
p. 2). Beforehiring Ms. Youngblood, Mr. Taylotold her thatno one else at the
bank had greater authoritgan himor could make final decisiongDoc. 913, p.
2).

In her Title VII action against the bank and Mr. Tayldvls. Youngblood

alleged that during her employment with Marion Bank, Mr. Taylor sexually

% Because context is important to a discussion of the bank’s last objection, uttea@dresses
that objection below.

3 Mr. Taylor still owns the bank and serves as its CEO. (Dod.77®. 2, 1 2). Since October
2017, Mr. Nichols has served as the bank’s chief operating officer. (Doc. 78-16, p. 2, 1 2)
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harassed her by making inappropriate comments and inquiries regarding her dress
and appearance, her sex liémdthe status and hare of her relationship with her
husbandat the time Mr. Livingston,and by makig unwanted physical advances.
SeeDoc. 913, pp. 3-9. Ms. Youngbloodriedto ignore Mr. Taylor's behavior, but

in early Septembe008 Ms. Youngblood objected to Mr. Taylori®quest to
“make him happy by having sex with him” and threateteednform his wife

(Doc. 913, p.6).

On September 9, 2008, less than a wefler Ms. Youngbloodmade the
threat to Mr.Taylor, he called hemto his officeto discuss a past due journal in
Ms. Youngblood’s account (Doc. 9%3, p. §. During the meetingMr. Taylor,
“[w] ithout warning. . . changed the subject in the middle[tbie] conversation”
and began making “hostile remarks”Ms. Youndlood. (Doc. 913, p. §. Mr.
Taylor told Ms. Youngbloodthat she “carriedoo much emotional stress” and
directedher to go home immediately and take one wee&tstion.” (Doc. 913,
p. 6). During that weekMr. Taylor terminated Ms. Youngblood when she and Mr.
Livingston stopped by the bank to check the balance of their account. (B8c. 91
p. 7). Mr. Taylor did not provide an explanation for the termination. (Dc8, 91
p. 7).

In October 7, 2008, Ms. Youngblood filed a handwrittEeBOC charge

against Marion Bank, alleging sexual harassment and retaliation under Title VI

10



(Doc. 951, pp. 910). The EEOC asked Ms. Youngblota resubmit a typed
EEOC charge. (Doc. 95, p. 4,1 8). On October 17, 2008hé¢ EEOC mailed a
notice of charge of discrimination to Mr. Taylor. (Do&-B mp. 1516). On
October 20, 2008, Ms. Youngblood submitted a tyg&®DC charge. (Doc. 951,
pp. 1213). On November 182008 GregTolar sent the followingletter to the
EEOCon behalf of his daughter

Please be advised that | represent Ragan as her legal counsel as well

as being her father. Please direct any future communication to me at
the above address and phone number

(Doc. 7810, p.75).

Ms. Youngblood filed suitagainst the bank and Mr. Taylon April 21,
2011 Greg Tolar did not represent Ms. Youngblood in her lawsuit. The parties
settled andthe Title VII action waslismissed witlprejudice on August 11, 2014.
Ragan Livingston v. Marion Bank and Trust Co., et at11:CV-01363JEO
(Docs. 1, 63)

e Greg Tolar's Work for Marion Bank

Greg Tolar is a licensed abama attorney. (Doc. 78 pp. 9-10). In
January 1995, he opened a law firm in Selma, Alabama and remained there until
2005 when he relocated hisaptice to Marion, Alabama. (Doc.-28 pp. 7, 3233,
tr. pp. 24, 12£5). His legal work in Selma initially consisted of real estate,

criminal defense, and probate work, but eventually he began to focus on his real
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estate practice. (Doc. 78 pp. 8, D, tr. pp. 27, 33). Greg Tolar also served as a
parttime municipal judge in Selma from 1998 to 2004. (Doecly/®. 10, tr. p.
35).

Greg'’s relationship with Marion Bank began in 2004 when realtors Sammy
Rinehart and Kay Beckett began referring realtestsings to Greg. (Doc. 78
p. 27, tr. pp. 10D3; Doc. 787, p. 18)! After Greg moved his law officdom
Selma to Marion in 2005, Greg began receiving legal work directly from Marion
Bank. (Doc. 78L, pp. 28, 32, tr. pp. 108, 125). Mr. Taylor approached Greg
several times to ask if he would be interested in conducting all of Marion Bank’s
legal work, but Geg declined (Doc. 781, pp. 2829, tr. pp. 108L0). Greg’s work
for Marion Bank during this time period consisted primarily of real estatngs,
foreclosures, and bankruptpyoceedings (Doc. 781, p. 29 trp. 111 Doc. 7810,
p. 18.

e Greg Tolar's Defaulted Loans from Marion Bank

On February 1, 2008, before Marion Bank hired Ms. Youngblood, the bank
assumed an unsecur$88,416.50ine of credit that Greg Tolar had with Regions
Bank. (Doc. 78L1, pp. 3233; Doc. 7816, pp. 78, 118). The line of credit had a
maturity date of January 31, 2009. (Doc-:118 pp. 3233; Doc. 7816, pp. 78,1

18). Greg Tolar did not pay the loan thye maturity date. (Doc. 786, pp. 78, 1

“ Because all three of the plaintiffs are Mr. Tolar, the Court often referskoptaintiff by his
first name.

12



18; Doc. 781, p. 19, tr. pp. 69, 72). In March 2009, Marion Bank agreed to extend
the maturity date of the loan to January 30, 2010 in exchange for payment of a
portion of the interest due on the loan. (D68&.11, pp. 3436; Doc. 7816, pp. #

8, 1 18). Mr. Nichols testified that the bank agreed to protmeextensiorifor

less than 50 percent of the interest, which is outside of our policy, and . . td had
get permission from the loan committee to dd s(@oc. 783, p. 44, tr. p. 171
Gregfailed to repay the loan by January 30, 20{Doc. 7816, pp. 78, 1 18; Doc.

781, p. 19, tr. pp. 69, 72).

On March 8, 2008, a month after Ms. Youngblood went to work for Marion
Bank, Mr. Livingston obtainedan unsecureds24,787.28loan from the bank
(Doc. 7811, pp. 4447; Doc. 7816, p 8,1 19). Gregco-signed the loan. (Doc.
7811, p. 47;,Doc. 787, p. 14). Mr. Livingston defaulted on the loan(Doc. 78
16,p. 8, 119, Doc. 787, pp. 1316).

e Greg’'s relationship with Marion Bank Following Ms.
Youngbloods Termination

In September 2008wb days after Marion Bankired Ms. Youngblood,
Greg andhis wife, Lori Tolar visited the bank and spokgth the chairman of the
banKs board Randy Richardson(Doc. 781, pp. 3536, tr. pp. 13637; Doc. 78-7,
pp. 5355). Because Mr. Richardson wése boardchairman, Greg and Lori felt
that Mr. Richardson was their only option because evergsgewas subordinate

to Mr. Taylor. (Doc. 78, p. 57). Gregand Lori complained that Mr. Taylor had
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sexually harassed their daughter aamked Mr. Richardson to haveéhe bank
investigatetheir daughter’'sllegations against Mr. Taylo(Doc. 781, p. 36 tr. p.
137; Doc.787, p. 5355). Greg and Lorialso askedhe bankto place their
daughter on administrative paid leave and keep her insurance in force during the
investigation. (Doc. &, p. &, tr. p. 137;,Doc. 787, pp. 5455). Greg informed
Mr. Richardson that Ms. Youngblood would be filiag EEOC charge. (Doc. 78
1, p.37, tr. p. 142Doc. 787, p.56).°

During the meetingMr. Richardsonasked abouthe legal work that Greg
was doing on behalf of Marion BankDdc. 787, pp. 5556). Gregesponded that
he wasin the process of completing three foreclosures. (Dod&, {8 56). Greg
asked Mr. Richardson if Marion Bank wanted Greg to finish the foreclosures.
(Doc. 783, p. 21, tr. pp. 7B0). At the end of their meetingyir. Richardson
informed Greg and Lotthat he would get back to them regarding their daughter’s
complaints and the three pending foreclosur@3oc.78-1, p. 36, tr. p. 137Doc.

787, pp. 5557).

> In his deposition in his daughter’s underlying Title VIl action, Greg testifhat he filed the
EEOC charge on behalf of his daughter and that he told Mr. Richardson that “we would be filing
an EEOC charge on her behalf.” (Doc:-7,8p. 17, 56). Helso testified that he first noticed

he stopped receiving work from Marion Bank “within a month . . . of September when Ragan
filed her EEOC charges.” (Doc.-#8p. 21). In his deposition taken in this case, Greg denied
telling Mr. Richardson that he would be representing his daughter. (Ddg.pi&87, tr. p. 142)

(“We didn't talk about anything about me assisting her. We just told him that @& ERarge
would be forthcoming ... [w]e didn't say who it was coming from.”). In her amended
declaration, Ms Youngblood stated that she filed her EEOC charge on her own, without
assistance from her father.Ddc. 954, p. 7, 1 25). For purposes of the bank’'s summary
judgment motions in this case, the Court accepts the version of these facts tisaGfagor
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The next day Mr. Richardsorcalled Greg an@xplained that Marion Bank
would notinvestigateMs. Youngblood’s allegations of sexual harassment against
Mr. Taylor becausdéhe bankbelieved Mr. Taylor’s version of the event¢Doc.
781, p. 36, tr. p. 13738, Doc. 787, p. 57-59). Mr. Richardson instructed Greg
to complete the three foreclosurtbst he was processing on behalf of the hank
and Mr. Richardson told Greg thdtis contact at the banfor the foreclosures
would beMr. Nichols notMr. Taylor. (Doc. 787, p. 58 Doc. 783, p. 21, tr. p.

79). At no point during the conversations ditf. Richardson idicate that Marion
Bank would no longer refer legal work to Greg because his daughter’s allegations
of sexual harassment constituted a conflict of interf8seDoc. 781, pp. 3537, tr.

pp. 13638, 142 Doc. 787, pp. 5357; Doc. 91-16, pp. 5#59. Prior to these
conversationsireg andVir. Richardsorhad not discussdds. Youngbloodexcept

on a few occasions when Mr. Richardson praised Ms. Youngblood’'s wbdc.

787, pp. 5960).

A few days laterMr. Nichols met with Gregn Greg’'soffice to discuss one
of Greg'’s three remaininfpreclosures.(Doc. 781, p. 36, tr. p. 13839). During
the meeting, Mr. Nichols expressed his disbehelMis. Youngblood's allegations.
(Doc. 781, p. 36, tr. p. 139). Grethanged the topiand returned the discussion

to the foreclosuréhat Greg was handling(Doc. 781, p. 36, tr. p. 139)Greg and
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Mr. Nichols did not discusdMs. Youngblood’s allegations agair{Doc. 781, p.
36, tr. p. 13%.
e Marion Bank’s Termination of its Relationship with Greg

Shortly dter Greg and Lori met with Mr. Richardsorthe Bank stopped
referring legal work ta@sreg (Doc. 783, pp. 19, 38tr. pp. 6970, 148; Doc. 7,

p. 21;see Doc. 7810, p. 21). Mr. Nichols testified th&llarion Bankstopped
referring legal work to Greg becaudee was adversarial tfihe bank]in another
lawsuit” (Doc. 783, p. 21, tr. p. 78). K Nicholsalso cited performance issues
with Greg. (Doc. 78, p. 21, tr. p. 78). MarioBank did not warn Greg in
advance ormtherwise indicate that it wouldo longerrefer legal work to him
(Doc. 781, pp. 37, 40 tr. pp. 143, 1556). Until Marion Bankended its business
relationship with Greg, the bank did not infofaneg thathe was not performing
up to the bak's standad. (Doc. 783, pp. 7475, tr. pp. 22-93).

In October 2008shortly after Marion Banlkstoppedreferring legal work to
Greg, the board created and the bank adopted a list of attorneys approved to
conduct legal work on behalf of the bank. (Dé8-3, p. 38-39,tr. pp. 14649).
Greg was noincludedon the list. Doc. 7811, p. 25. Before Marion Bank
adoptedthe list of approved attorneys, it would assign its legal work to a pool of

five attorneys, including Greg. (Doc.-88 p. 17, tr. p. 62).Without a specific
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procedure or policy in placédr. Taylor chose theattorneythat the bank would
use (Doc.78-3, pp.17-19, tr. pp.62, 6869).

By the timeGregand Marion Bank parted ways in the fall of 2008, the bank
had paid Gregabout $31,000snce 2005 the bank was payin@sreg fees of
approximately $3,500 penonthon average (Doc. 781, p. 39, tr. p. 15IseeDoc.
7810, pp. 1621). In 2009 Greg moed hislaw practiceto Prattville Alabama
due to the loss of incomieom the bank (Doc.781, p. 46, tr. p. 178).Greg
estimated that hevas grossing about $160,000 peyar when he leftMarion.
(Doc. 781, p. 12, tr. p. 43).

e Marion Bank’s Efforts to Collect on Defaulted Loans

On July 1, 2009, Marion Baniitiated a collection lawsuiin the Circuit
Court of Perry Countyagainst Mr. Livingston and Grefpr the defaulted
$24,787.28 loarior which Greg had csigned (Doc. 7811, p. 42-43). As to
Greg’'s $98,416.50 line of credit that was in defaaliter unsuccessfullyrying to
reachGreg byphone on February 15 and 18, 20(Doc. 783, pp. 4748, tr. pp.
184-85), Mr. Nicholsemailedhim on February 26, 2010

I [sic] have been trying to reach you regarding the above mentioned

loan. the loan was due on jan. 30th. please let us krmw y
intentions for repyment of this loan. thank you

(Doc. 7811, p. 54. Two days later, Greg responded: “preston; wanted to let you

know i [sic] received your email. (Doc. 7811, p. 2. On March 5, 2010,
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Marion Bank filed a collection lawsuit in the Circuit Court of Perry Coagginst
Greg for the $98,416.50 loan. (Doc.-I8, pp. 6-7). Greg doesot disputethe
defaulted deband doesot believe that Marion Bank behaved improperljiling
a collection lawsuit. (Doc. 78, p. 19, tr. p72).

On September 9, 2010, the Perry Couiiscuit Courtenteredudgment in
Marion Bank’s favor against Greg and Mr. Livingst@amd orderedsreg and Mr.
Livingston to paythe bank$28,687.67 in principal and accrued interest and
$4,303.15 in attorney fees. (Doc.-I8, pp. 5152). The same month, the Perry
County Circuit Court entered a $111,382j@8gmentin favor of Marion Bankand
against Greg on his $98,416.50 delido¢. 78-7, pp. 1215).

After obtaining judgments on both loans, Marion Bank pursued
garnishments against Gre@nd Mr. Livingston’s wages(Doc. 7816, pp. 910, 1
23). On October 132010,the Perry County Circuit Clerk issuedgarnishment
againstMr. Livingston, naming Peps$iola Bottle Co. of Selma, Mr. Livingston’s
employer at the time, as garnishee. (Doel88pp. 910, 123; p 149). Thesame
day, the Perry County Circuit Clerk issued a garnishment agairesj, naming the
Tolar Law Firm, LLCas garnishee.(Doc. 7816, pp. 910, § 23; pp. 151-52).
Unbeknownst to Marion Bank, Greg had dissolved The Tolar Law Firm, LLC on
October 15, 2009. (Doc. 78, pp. 150 153; pp. 910, 1 23). On November 16,

2010, bllowing the failedexecution ofgarnishmentagainst Greg's wage$reg
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testified through pogtidgment interrogatoriethathe had no assets to pay Marion
Bank’s judgment against him. (Doc.-18, pp. 71-75).

As of February 2012, Greg had not satisfied the judgment against him.
(Doc. 7818, p. 4,1111-12). Marion Bank’s efforts to collect lay dormant until
February 8, 2012yhenBradley ArantBoult Cummings LLPmade an appearance
on behalf of Marion Bank in the collection actiagainst Greg. (Doc. 788, p. 5,
115). At the time,lawyers in theBradley Arantfirm were defending Marion Bank
and Mr. Taylor in Ms. Youngblood’s Title VII action against the bank and Mr.
Taylor. Bradley Arant did not represent Marion Bank when the bank filed the
collection actions against Greg and Miyvihgston, and Bradley Arant did not
represent the bank when the bank obtained judgments in the two collection actions.
(Doc. 7818, p. 4111).

e The Fraudulent Transfer Action

When Greg defaulted on his loans with Marion Bank, Greg and Andrew
were trustees and income beneficiaries of an irrevocable trust formed by their
father, James Tolar. (Doc. -22, pp. 8696). The controlling trust agreement
provided that “[t]he entire net income from the Trust property shall be available to
MARTHA W. TOLAR, wife of the Grantor, for as long as she shall live.” (Doc.
7812, p. 89,1 1). The trust agreement established that during Martha Tolar’s

lifetime, “no income derived from this trust shall be paid to Grantor’s children or
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grandchildren by the Trustees unless said Trustees are instructed to do so, in
writing, by the said Martha W. Tolar.” (Doc. #82, p. 89,1 3). Upon Martha
Tolar’s death, the income from the trust was to be distribut&teg Andrew, and
Jame Tolar's two otherchildren. (Doc. 782, pp. 8990, 1 4). The trust
agreement contained the following spendthrift provision:
The interest of any beneficiary, primary or otherwise, in the corpus or
income of this trust shall not be subject to assignment, alienation,
pledge, attachment, or claims of creditors, and shall not otherwise be

voluntarily or involuntarily alienated or encumbered by such
beneficiary.

(Doc. 7812, p. 90). The trust agreement provided that the trust “shall remain in
full force and effect until all of grantor’s chilein are deceased at which time it will
terminate” and “the entire corpus of this Trust ... shall be divided and distributed
equally among Grantor’s grandchildren.” (Doc-I/8 p. 901 5).

On February 26, 2010, Greg, acting aguwstee and as th€olar family
attorney, executed an addendum to the Tolar Family Trust. (Dell,4&p. 84
87). Greg made manghanges to the trust agreementough the addendum
First, Greg restructured the trustees. The adden designated Gregndrew, and
their brother, James M. Tolar, as trustemsd it eliminated the provision that
allowed the grandchildren of the trustees to become trustees upon meeting certain
conditions. (Doc. 7811, p. 84, 1-2). The addendum also designated Reid as a

successor trustee in theeewthat none of the trusteesereable to serve. (Doc.

20



7811, pp. 8485, 1 3). Second, Greg restructured the beneficiaries. The
addendum replaced all references to Martha W. Tolar as a beneficiary with the
names of James M. Tolar, Andrew F. Tolar, R@idlolar, and Dean R. Tolar and
divided the corpus of the trust among them at 26.67%, 26.67%, 26.66%, and 20%,
respectively. (Doc. 7811, p. &, | 4.ab). The addendum also altered the
provision requiring that the trust remain in effect until certaimddmns were met
by granting the new trustees the power to dissolve the trust at any time. (Poc. 78
11, p. &, 14.f). The addendum did not remove the spendthrift provisiSae
Doc. 7811, pp. 8487.

OnDecember 25, 2011, Greg'’s father, the grantor under the trust agreement,
died. (Doc. 7812, p. 57,9 6). In January 2012, Marion Bank learndgtt Greg
had executed an addendum to the family truddoc. 783, p. 50, tr. p. 194
Marion Bank contacted Chris Glenos, a partner at Bradley Arangéxamine
whetherthe bankhad collectioroptionsrelating tothe trust addendum. (Doc.-78
18, p. 4511). Mr. Glenos testified that he was not involvedi;u Youngblood’s
Title VII lawsuit and “did not review any depositions, discovery, or pleadings fro
that action as part of my representation of Marion Bank or at any other time.”
(Doc. 7818, p. 4 11).

On February 9, 20124ter Greg learned of Bradley Arant’s appearairce

the Marion Bank’s collection action against hirsreg emailedMr. Glenosand
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Josh Johnsgnan associate with Bradley Arant at the tinsggting that he is
“willing to try to settlé the collectionmatterand asked if the bank wa&ble to
accept monthly payments or if they are looking for a lump sum settlémgnc.
7811, p. 595. The following day,Mr. Glenos replied to Gregnd informedGreg
that Marion Bank had filed a complaint under the Alabama Fraudulent Transfer
Act against the James A. Tolar, Jr. Family Tiarstli Reid Tolaandhadmoved for
a temporaryrestrainingorder. (Doc. 78L1, p. 5% Doc. 781, p. 41, tr. p158.
Mr. Glenos requested that Greg advise whether the trustees and Reid would
consent to the requested restraining order in lieu of an emergency hearing. (Doc
7811, p. 55). Mr. Glenosxplainedthe nature of the claim:
Also, please note that the bank is not seeking to restrain or enjoin the
sale of any Trustassetsto third parties— only the payment or
subsequent transfer of any distributions by the Tolar Family Trust
attributable to your benefigl interest in the Trust that were ostensibly

assigned to Reid Tolar pursuant to the February 2010 Addendum to
the Trust Agreement.

(Doc. 7811, p. 55). Mr. Glenos concluded his emailaalgressing Greg’s inquiry
regarding settlememtf the collection maér. “You are welcome to give me a call
if you have some proposal in mind for the payment of the bank’s final judgment
agairst you.” (Doc. 7811, p. 55).

In its fraudulent transfer claimMarion Bank alleged thatGreg had
restructured the trust arassigned his benefidianterestto his sorto frustratethe

bank’sability to collectthe outstandingudgment against Greg(Doc. 7818, pp,
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32-37). Marion Banksued Reid individually an®reg and Andrew in their roles

as tustees. (Doc. 7818, p. 33. On February 13, 2012, three days after Marion
Bank filed the fraudulent transfer actiamd moved for a temporary restraining
order, the Perry County Circuit Clerk issued a garnishment against Greg, naming
Reid Tolar and the family trust as garnishe@oc. 7818, pp. 7980).

On March 4, 2012, Greg emailed Mr. Glenos and Mr. Johnson informing
them that he had filed a response to their motion for a temporary restraining order.
(Doc. 7812, p. 110). Greg also offered to settle the outstandirggmadtagainst
him for $40,000 (Doc. 7812, p. 110). Neither Mr. Johnson nor Mr. Glenos
responded to Greg’s email offer. (Doc-¥3 p. 119). On March 7, 2012, Greg
emailed Mr. Johnson and Mr. Glenos again, making the same offer. (Dt2, 78
p. 119).

On March 5, 2012, Marion Bank obtainedemnporaryrestraining ordethat
enjoinedReid and the trust from making distributsoio Gregor Reid pursuant to
the trustaddendum. (Doc. 788, pp. 115116). Following the entry of th€ERO,
on March 9, 2012, Mr. Johnson emailed Greg with a response to his oéttliéo
the matter for $40,000 (Doc. 7818, p. 130). Mr. Johnson statdtht Marion
Bank was not in a position to engage in settlement discussions or make a
counteroffer without conducting discovery. (Doc-T& p. 130). Mr. Johnson

proposed that the parties move to continue the preliminary injunction hearing set
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for March 20, 2012 and to extend the restraining order until the hearing to allow
the parties to conduct discovery. (Doc-I8 p. 18). Greg consented to Mr.
Johnson’s proposal, and the parties submitted a motion to this effect on March 14,
2012. (Doc. 7818, p. 120). The following day, thereuit court granted the
parties’ request and extended the restraironder until the partes completed
discovery. (Doc. 748, p. 126)

When Marion Bankfiled its fraudulent transfer action against Reid and the
trust Reid was a thirgear law student at Birmingham Law School and was
planning to sit for the Alabama bar exam. (Doc27®p.4, 12 tr. pp.12, 43).
Because Reid was included as a defendant in the fraudulent transfer actiath, he ha
to report the lawsuit to thstate bar'sCharacter and Fithness Committe®eid
ultimately sat for and passed the Alabama bar after graduatingay of 2012
Reidhas been working at Tolar & Tolar since September of 2QDBc. 782, pp.

4, 10, tr. pp. 12, 35). Reid has not had any bar complaints since becoming a
lawyer. (Doc. 7&, p. 12, tr. p. 41).
e Greg’s Chapter 13Bankruptcy Petition

On April 19, 2012, Greg filed for Chapter 13 bankruptcy in the United States
Bankruptcy Court for the Middle District of Alabama. (Doc-1/8 pp. 350; Doc.

781, p. 17, tr. p. 61). At the time, Sabrina McKinney was a senior staff attorney

for the Standing Chaer 13 Trustee in the Middle District of Alabama. (Doc: 91
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14, p. 2,1 3). Before he filed his bankruptcy petition, Greg let Ms. McKinnay a
the Standing Chapter 13 Trustee know that he would be filing for Chapter 13
protection. (Doc. 914, p. 3,15). Greg informed Ms. McKinney that he would
be filing a “100%” Chapter 13 plan to repay the Marion Bank debt in full. (Doc.
91-14, p. 31 5).

After Greg filed for bankruptcy, but before he submitted his Chapter 13
plan, Mr. Johnson contacted Ms. McKinney. (Doc183 pp. 78, 1 23; Doc. 91
14, pp. 34, 11 67). Mr. Johnson proposed that the Trustee’s office retain Bradley
Arant to represent the Trustee and indicated that he was under the impression that
Greg did not intend to satisfy his debt. (Doc:19t.pp. 34, 16). Ms. McKinney
testified that the law firm’s call and request were “out of the ordinary” because she
“had never had a law firm solicit [her] to represent the Trustee as a client in an
individual preference action.” (Doc. 94, p. 4,Y7). Ms. McKinney was unsure
how Mr. Johnson was aware of Greg’s bankruptcy petition as his bankruptcy
petition “was so new that it had not been entered into the trustee’s computer
system.” (Doc. 9114, p. 4,7). She also was unsure why Mr. Johnson believed
that Greg did not intend to repay his debt because Greg had not filed his

bankruptcy plan yet. (Doc. 914, p. 45 7).°

® Marion Bank argues that Ms. Maihey's declarationconstitutes inadmissible opinion
evidence and lacks foundation because it contradicts Marion Bank’s expentr®itgst (Doc.
100, pp. 67). Marion Bank takes issue with Ms. McKinney’s characterization of M@ank’s
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As to why Bradley Arant contacted thigankruptcy Trustee’s office, Mr.
Glenos testified:

When a debtor files a Chapter 7 or 13 bankruptcy case, any pending
fraudulent transfer lawsuits relating to the debtor are autonigtical
stayed and become subject to the oversight and/or control of the
bankruptcy trustee. For this reason, after Greg Tolar filed for
bankruptcy, our firm contacted the Chapter 13 bankruptcy trustee’s
office (Curtis Reding) regarding the pending fraudulent transfer claim.
In my experience, it is customary for creditors’ counsel to contact the
trustee to apprise him or her of such pending lawsuits under the
circumstances. The purpose of our communication with the Chapter
13 trustee was to make him aware of the existence of the pending
fraudulent transfetawsuit filed by Marion Bank, to inquire how he
wished to proceed with respect to the lawsuit, and to offer assistance
since our firm was familiar with the facts and underlying documents.

(Doc. 7818, pp. 78, 123).
On May 3, 2012, Gregq filed his Chaptl3 plan. (Doc. 789, pp. 5255).
Under the plan, Gregroposed tgay 100% of the bank’s collection judgment over

a period of 54 months. (Doc.-43®, p. 521 1).

litigation strategy in the fraudulent transfer action against Greg, Reid, @@ Tolar, which

is described in detail below, as protracted, aggressive, and “out of the ordinary” (Doc. 100, p. 7)
(citing Doc. 9114, pp. 45, 11 7, 9). Ms. McKinney does not provide her testimony based solely
on her extensive bankruptcy experience (which Marion Bank cannot challenge senplise it
contradicts the testimony of its experts). Instead, Ms. McKinney also bes#ésstimony on a
phone callwith Bradley Arant. (Doc. 914, pp. 34, 11 68). Given Ms. McKinney’s position

as a staff attorney for thetanding Chapter 13 Trustee and her interactions with Marion Bank’s
legal representatives, Ms. McKinney has personal knowledge on which thdragssessment
that the law firm’s call and request were “out of the ordinary” because shaévad had a law

firm solicit [her] to represent the Trustee as a client in an individual prete@etion.” (Doc.
91-14, p. 2, 1 3). To the extent that Marion Bank disputes the accuracy of Ms. McKinney’s
characterization of Bradley Arant's conduct as unusual, as previously explaine@otine
cannot weigh evidence or assess credibility at the summary judgment stage.

26



On August 1, 2012, Marion Bank objected to Greg's proposed bankruptcy
plan on two groods. (Doc. 78L9, pp. 57111). First, it accused Greg of not filing
his bankruptcy petition in good faith. (Doc.-I8, p. 57). Marion Bank was the
only creditor, and it characterized Greg’s bankruptcy petition as “the latest in a
long series of evasévtactics to avoid paying the Judgments owed to [Marion
Bank].” (Doc. 7819, p. 64 19). Second, Marion Bank argued that Greg’s plan
was not in the bank’s best interest because the plan did not account for the lost
time value of money. (Doc. 7B9, p.65, 921). Marion Bank’s 5fage objection
consists of nine pages explaining the basis for the bank’s objections zerts dif
pages of attachmentsSeeDoc. 7819, p. 57111 Ms. McKinney stated that
objections typically are-38 pages. (Doc. 914, pp. 45, 19). Mr. Nichols could
not recall another time that Marion Bank objected to a plan proposing repayment
of 100% of the debt owed. (Doc.-18, p. 59, tr. pp. 2332).

On August 17, 2012, Greg filed an adversary proceeding in the bankruptcy
court, alleging that Marion Bank violadell U.S.C8 362(a)’'sautomatic stay by
not releasing the March 5, 2012 temporary restraining in the fraudulent transfer
action after Greg filed for bankruptcy. (Doc-I8, pp. 11355).

On August 30, 2012, Marion Bank moved for a temporary restraining order
and preliminary injunction in the United States Bankruptcy Court for the Middle

District of Alabama. (Doc. 720, pp. 1664). Marion Bank sought to enjoin Reid
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and the trust from makg distributions that were attributable to Greg or Reid’s
beneficial interest in the trust and from transferring any assets received as
distributions from the trust that were attributable to Reid or Greg's beneficial
interest. (Doc. 720, pp. 1664; Doc 7818, p. 9.1 29).

On September 5, 2012, Marion Bank filed a proof of claim in the amount of
$144,430.40 for the judgment against Greg. (Doe208pp. 6668). Marion
Bank withdrew the proof of claim and refiled it on September 11, 2012 because the
original filing omitted required attachments. (Doc-2(8 pp. 6676; Doc. 7818,
pp. 310, 130). Also on September 11, 2012, Marion Bank filed a proof of claim
in Greg’s bankruptcy proceeding in the amount of $25,650.45 for the judgment
against Mr. Lvingston and Greg. (Doc. 78, . 78-86).

On September 17, 2012, the United States Bankruptcy Court of the Middle
District of Alabama granted Marion Bank’s motion for injunctive relief and
preliminarily enjoined the family trust from making distributions to Greg, Reid, or
any other person to their benefit. (Doc-Z@ pp. 8889). The Bankruptcy Court
held that the trust could not make distributions attributable to the 26.7% beneficial

interest assigned to Reid under the addendum. (De20,/8p. 8-89).

e Greg’s Satisfaction of the Outstanding Judgments

The following day, on September 18, 2012, Greg offered to settle the

fraudulent transfer claim and bankruptcy dispute for the full amount submitted by
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Marion Bank in its proofs of claims. (Doc.-28, pp. 9193). On November 1,
2012, bankruptcy court dismissed the case pursuant to the parties’ agreeheent. T
agreement provided that Marion Bank would consent to withdrawal of
$170,080.85 from the Tolar trust to satisfy the judgments. (Det278p.62-64).

On December 5, 2012, the parties in the fraudulent transfer action filed a joint
stipdation of dismissal of Marion Bank’s fraudulent transfer claim. (Doe208

pp. 99-100).

This lawsuit followed. The Court previously dismissed the Tolelesms
against Bradley Arant and Mr. Taylor. (Docs. 33;440. Only the Tolars’ cians
against Marion Bank remain

. DISCUSSION

Title VII prohibits employers from retaliating against an employee “because

he has opposed any practice made an unlawful employment practice by [Title VII],
or because he has made a charge . . . under [Title VII.” 4ZZU82000e3(a).
The statute permits “a person claiming to be aggrieved” to file a charge with the
EEOC alleging that the employer retaliated, and, if the EEOC declines to sue the
employer, then the statute permits a civil action to “be brought ... by the person
claiming to be aggrieved ... by the alleged unlawful employment practice.” 42

U.S.C. §2000e5(b), (f)(1).
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The United States Supreme Court has held that Title VII'sratdliation
provision supplies broad protection from retaliation, including protection from
third-party reprisad. Burlington Northern & Santa Fe Ry., Co. v. Wh48 U.S.

53, 67 (2006);Thompson v. N. Am. Stainless,, 362 U.S. 170, 1735 (2011).

This is so because reprisals against individuals close to victims of conduct that
Title VII prohibits may chill avictim’s willingness to come forward. Under a
third-party retaliation theory, a plaintiff must demonstrate that the defendant
subjected him to adverse treatment because of the plaintiff's close assowitio
someone who engaged in protected actividgeDoc. 25.

The McDonnell Douglasburdenshifting analysis applies to retaliation
claims based on circumstantial evidenéaircron v. Mail Centers Plus, LL (343
F.3d 1295, 1310 (11th Cir. 2016Ynder this framework, a plaintiff must present
evidence to establish a prima facie case of retaliation, which “creates abiebutta
presumption that the employer acted illegallyJnderwood v. Perry431 F.3d
788, 794 (11th Cir. 2005)If a plaintiff establishes a prima facie case, then the
employer “may come forward with legitimate reasons” for its conduct to negate the
inference of retaliation. If the employer carries its burden, then the plaintiff must
“demonstrate, by a preponderance of the evidence, that the employer’s reasons are
pretextual.” Furcron, 843 F.3d at 131Q1; see alscCombs v. Plantation Patterns,

106 F.3d 1519, 1538 (11th Cir. 1997) (The court “must, in view of @l th
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evidence, determine whether the plaintiff has cast sufficientbtdon the
defendant’s proffered [nonretaliatory] reasons to permit a reasonable facttéinder
conclude that the employer’s proffered ‘legitimate reasons werevimat actually

motivated its conduct.™) (quoting€ooperHouston v. Southern Ry. C87 F.3d
603, 605 (11th Cir. 1994)).

Though it is one tool for examining circumstantial evidence of retaliatory
intent, theMcDonnell Douglasramework “is not, and never was intended to be,
the sine qua norfor a plaintiff to survive a summary judgment motiorSmith v.
LockheeeMartin Corp, 644 F.3d 1321, 1328 (11th Cir. 2014¢e alsd~lowers v.
Troup Cty., Ga., School Disi803 F.3d 1327, 1336 (11th Cir. 2015). A plaintiff's
retaliation claim may survive if the record, viewed in the light most favotable
the plaintiff, “demonstrate[s] a ‘convincing mosaic’ of circumstantial evidence that
warrants an inference” of retaliatiohewis v. City of Union City-- F.3d---, 2019
WL 1285058, * 3, n. 6 (11th Cir. Mar. 21, 2019n(bang (citing Lockheed
Martin Corp, 644 F.3d at 1328%)ee also Calvert v. Do&48 Fed. Appx. 925, 929
(11th. Cir. 2016) (applying the “convincing mosaic” standard to a Title VII

retaliation claim)’ Ultimately, retaliatory intent is the crux of the matter, and

“[wlhatever form ittakes, if the circumstantial evidence is sufficient to raise ‘a

" Calvertis not binding authority, but the Court cites the decision for its persuasive \@éee.
United States v. Rodriguéopez 363 F.3d 1134, 1138 n.4 (11th Cir. 2004) (“While
unpublished opinions are not binding on this court, they may nonetheless bes giEdasive
authority.”); see alsollth Cir. Rule 3& (“Unpublished opinions are not considered binding
precedent, but they may be cited as persuasive authority.”).
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reasonable inference that the employer [retaliated] against the plaintiff, symmar
judgment is improper.”Chapter 7 Trustee v. Gate Gourmet, |rG83 F.3d 1249,
1256 (11th Cir. 2012) (quotg LockheeeMartin Corp, 644 F.3d at 1328)see

also Flowers 803 F.3d at 1336 (analysis of “whether the plaintiff has ‘create[d] a
triable issue concerning the employer’s discriminatory intent” is the *“critical
decision” in Title VII employment discrimination claims) (quotihgckheed
Martin Corp, 644 F.3d at 1328

A. Standing

1. Greg and Andrew are Persons Aggrieved

Marion Bank argues that Greg and Andrew Tdéak standing to base a
third-party retaliation claim on the bank’s state court fraudulent transfer action
because the action named Greg and Andrew only in their capacities as trustees, and
Title VII does not extend to entities like a trust. Title Vihetbank argues,
provides a cause of action to petsori claiming to be aggrieved. (Doc. 85, pp.
24-25; Doc. 86, pp. 280) (emphasis in the bank’s briefs). Marion Bank relies on
Crawford v. George & Lynch, Indor the proposition that Title VII does ho
extend to nofperson entities like a trust2012 WL 2674546, *3 (D.Del July 5,

2012) The Court already has rejected this argument. (Doc. 25, pp8;2Boc.
33, pp. 12). As Judge Ott explained, the plaintiff @rawford was a limited

liability company, Greg and Andrew Tolar are “natural persons,” and ‘fttant
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case, therefore, presents no occasion to weigh @rawford insofar as its denial

of standing rested either upon the fact that [the plaintiff] was an artificial entity or
upon the partiular nature of the relationship between such an entity and the
complaining employee.” (Doc. 25, p. 27).

To the extent that Marion Bank argues that Greg and Andrew cannot base
their retaliation claims on conduct directed towards the trust, the Codst the
argument unpersuasive. The fraudulent transfer action, though styled a®an acti
against the trust, was designed to secure for the bank payment of Greg’s debts on
his and Mr. Livingston’s defaulted lines of credit. Procedurdfig, dnly way the
bank could gain access to funds to which Greg was entitled under the trust
addendum was to sue Greg and Andrew in their capacities as trustaesVIi's
antiretaliation provision prohibits any employer action thaell might have
dissuaded a reasonabworker from making or supporting a charge of

discrimination[]” and “must be construed to cover a broad range of employer
conduct.” Thompson562 U.S.at 173-75 (quoting Burlington, 548 U.S. at 67).
Marion Bank’s alleged retaliatory conduct, talagainst the trust but directed at

Greg and Andrew, falls within the broad range of conduct that Title VIl cdvers.

® There is no doubt that the bank took legal action to prevent disbursements from the trust to
Greg or Reid or anyone else for Greg or Reid’s benefit as a means of agckganatively,

Greg's wallet. Greg was the target of the bank’s conduct, and AradréviReid were caught in

the mix.

33



2. Andrew is within the “Zone of Interests.”

Marion Bank argues that even if Andrew is a person aggrieved within the
meaning of Title VII, he nonetheless lacks standing because “he does not fall
within ‘the zone of interests’ intended to be protected by the statute.” (Doc. 85, p.
25). Marion Bank argues that Andrew is a distant family member of Ms.
Youngblood, citing his deposition in which tesstified that he “hardly ever” spoke
to Ms. Youngblood. (Doc. 85, pp. Z%) (citing Doc. 861, p. 8, tr. pp. 226)
(“Maybe at a family gathering if she was there or if she answered the phone
somewherel.]).

The Supreme Court has held that an emplayay unlawfully retaliate
against an employee under Title VII by targeting a third party who is closely
related to the employeeThompson562 U.S. at 17-35. Although the Supreme
Court found that Title VII covers thirgarty retaliation, the Court “decline[d] to
identify a fixed class of relationships for which thpdrty reprisals are unlawful.”
Thompson562 U.S. at 175. Still, the Supreme Court noted that an action taken
against “a close family member will almost always meetBudington standard,
and inflicting a milder reprisal on a mere acquaintance will almost never do so.”
Thompson 562 U.S. at 175. The Supreme Court “emphasize[d] . . . that ‘the
provision’s standard for judging harm must be objective,” so as to ‘avoi[d] the

uncertainties ahunfair discrepancies that can plague a judicial effort to determine
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a plaintiff's unusual subjective feelings. Thompson562 U.S. at 175 (quoting
Burlington, 548 U.S. at 6&9 (alteration in original)).

As Greg’s brother, Andrew is the first uncle osMYoungblood. Courts
generally have found direct relatives to be within the protected zone of interests.
Lewis v. Eufaula City Board of Edy®22 F.Supp.2d 1291 (M.D. Ala. 2012)
(daughter);Equal Emp't Opportunity Comm'n v. Willamette Tree Whole$ade,

No. CV 09690-PK, 2011 WL 886402 (D.Or. Mar. 14, 2011) (brother). Courts
also have found nerelatives to be within the protected zone of interests.
Thompson562 U.S. 170 (fiancé);ard v. Ala. Alcoholic Beverage Control Bd.
No. 2:12cv-452-WHA, 2012 WL 5966617 (M.D. Ala. 2012) (boyfriendi v.
Dist. of Columbia Gov't.810 F.Supp.2d 78 (D.D.C. 2011) (best friendpondiff

v. Hart Cnty. Sch. Dist770 F.Supp.2d 876 (W.D. Ky. 2011) (stepmother).

From an objective standpoint, an uncle is more like “a close family member”
than a “mere acquaintance,” and an adverse action against an employer’s first
uncle and the employee’s fatheand the employee’s brother certainly might
dissuade that employee framaking or supporting a charge of discrimination. It
matters not that Andrew and Ms. Youngblood did not speak often if Marion Bank
was not aware the nature of their relationship and did not factor that into its
decision. Basing the standing of Andrew asidhilarly situated thireparty

plaintiffs on such subjective measures would allow employers to escapgdhiyd
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claims after the fact if it turned out that the accused employer misjudged the nature
of the relationship

B. Prima Facie Case of ThirdParty Retaliation

To establish a prima facie case of retaliation under Title VII, antgfa
asserting a thirgharty theory of retaliation must show (1) that he has a close
relationship with an employee or a former employee of the defendant, and the
employee engaged in statutorily protected expression, (2) that the employer took
an adverse action against him (the aggrieved plaintiff), and (3) that retaliatio
against the employee or former employee was thddoutause of the employer’s
adverse action against thggrieved employeeThomas v. Cooper Lighting, Inc.

506 F.3d 1361, 1363 (11th Cir. 2007) (quotivigeks v. Computer Assocs. Intb

F.3d 1013, 1021 (11th Cir. 1994 niv. of Texas Southwestern Med. Center v.
Nassar 570 U.S. 338, 352 (2013) (establishing-fmrtcausation standard for Title

VIl retaliation claims). The Tolars argue that because of their faneli@ionship

to Ms. Youngblood, Marion Bank took various adverse actions against them in
retaliation for Ms. Youngblood’s decision to puesan employment discrimination
claim against the bank. For the reasons discussed below, the Court finds that the

Tolars have not established a prima facie case ofplarty retaliation
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1. Statutorily Protected Expression
“Statutorily protected expression” consists of either opposition to a practice
that is unlawful under Title VIl or participation in a Title VIl proceedindp
U.S.C. §8 2000€3(a). The Tolars’ evidence establishes that Ms. Youngblood
engaged in statutoyil protected activity when she complained of sexual
harassment by Mr. Taylor to Marion Bank, filed a charge of discriminatidm wit
the EEOC, and filed her Title VII lawsuit. Filing a charge of discrimination with
the EEOC or filing a subsequent Title VAwsuit constitutes statutorily protected
participation activity. Johnson v. Booker T. Washington Broad. Sdnc., 234
F.3d 501, 507 (11th Cir. 2000). Title VII's protections “extend to those who voice
informal complaints as well.”Furcron, 843 F.3d 11311; see alsoShannon v.
Bellsouth Telecomms., In292 F.3d 712, 715 n.2 (11th Cir. 2002) (“voicing
complaints of discrimination to [] supervisors” constitutes protected activity). As
discussed, the relationship between Ms. Youngblood and each ofolhe
plaintiffs is sufficient to make the plaintiffs aggrieved persons for purposes ef Titl
VII. Therefore, the Tolars have satisfied the first element of their prima facie case
2. Adverse Action
To demonstrate an adverse action, the Tolars must shaiva tteasonable
person in Ms. Youngblood's position “would have found the challenged action” by

the bank “materially adverse, which in this context means it well might have
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dissuaded a reasonable worker from making or supporting a charge of
discrimination? Burlington, 548 U.S. at 68 (quotinochon v. Gonzalegl38
F.3d 1211, 1219 (D.C. Cir. 2006)) (internal quotation marks omitted). hé[T]
antiretaliation provision does not confine the actions and harms it forbids to those
that are related to employmemtoccur at the workplace.Burlington 548 U.S. at
57. Rather, “the significance of a retaliatory act depends on the context of the act,
and a specific action may be materially adverse in some situations but immaterial
in others.” Harris v. Florida Agency for Health Care Admin611 Fed. Appx. 949,
952 (11th Cir. 2015) (citin@urlington, 548 U.S. at 69).

Here, Greg has presented evidence of numerous adverse actions that Marion
Bank took against him. The adverse actions largely may be dividedwnoto t
groups. First, Marion Bank engaged in the aggressive prosecution of a aollectio
action in whichit pursued a fraudulent transfer claim under the AUFTA, issued
garnishments against the Tolar Family Trust, and objected to Greg’'s Chapter 13
bankruptcy phn proposingto repay his entire debt over 54 months. In addition,
the law firm that defended the bank against Ms. Youngblood’s Title VII claim
offered to represent the Bankruptcy Trustee in Greg’s bankruptcy proceeding.
Second, Greg testified that Marion Bank stopped referring legal work tortdm a
discouraged others from using his services. Reid and Andrew have demonstrated

that Marion Bank included them as defendants in the fraudulent transfer action,
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and Reid has demonstrated that his effort to aittlie Alabama State Bar was
hampered because he was a named defendant in the fraudulent transfer action.

Marion Bank argues that the fraudulent transfer claim cannot constitute an
adverse action because the Tolars cannot demonstrate that the algifed] a
reasonable basis in fact or lawBill Johnson’s Restaurants, Inc. v. NLRES1
U.S. 731, 748 (1983). The Eleventh Circuit has “observed that a set of actions”
may constitute adverse action when considered collectively, even though some
actionsdo not, by themselves, rise to the level of an adverse adidarris, 611
Fed. Appx. at 952 (citingghannon 292 F.3d at 716 (11th Cir. 2002)). And the
Eleventh Circuit has stated thBtrlington “strongly suggests that it is for a jury
to decide whdter anything more than the most petty and trivial actions™ should be
considered materially adversélarris, 611 Fed. Appx. at 952 (quotirigrawford
v. Carroll, 529 F.3d 961, 973 n. 13 (11th Cir. 2008)). Marion Bank’s conduct as to
Greg, Reid, and Andrewvhen considered collectively and in context, would deter
a reasonable employee like Ms. Youngblood from making or supporting a charge
of discrimination

3. Causal Connection

A plaintiff may demonstrate a causal relation by showing close temporal

proximity between statutorily protected activity and a retaliatory action, but

“temporal proximity, without more, must be ‘very close.Thomas 506 F.3d at

39



1364 (11th Cir. 2007) (quimg Clark Cty. Sch. Dist. v. Breedeb32 U.S. 268, 273
(2001)). A mosaic of circumstantial evidence will suffice to establish causation if
the circumstantial evidence raises a reasonable inference that an employer took an
adverse action against the agged person to retaliate against the employee who
engaged in protected activity. Regardless of how a plaintiff proves causation, a
plaintiff asserting a retaliation claim under Title VII must proffer evidence “that
the desire to retaliate was the Hboit cause of the challenged [retaliatory] action.”
Nassar 570 U.S. at 352see also Trask v. Secretary, Dep’t of Veteraffairs,
822 F.3d 1179, 1194 (11th Cir. 2016). The-fautstandard “is more demanding
than the motivatindactor standard” that appsen Title VII discrimination claims.
Nassar 570 U.S. at 362. A Butfor causerequires a closer link than mere
proximate causation; it requires that the proscribed animus hdeteaminative
influence on the employer’'s adverse” actiddims v. MVMInc, 704 F.3d 1327,
133536 (11th Cir. 2013) (ADEA action)see also Godwin v. WellStar Health
System, In¢.615 Fed. Appx. 518, 526 (11th Cir. 2015) (citisgng (ADEA
action.

The Tolars claims fail as a matter of law because their evidence dates n
demonstrate that an effort to retaliate against Ms. Youngblood had a determinative
influence upon the bank’s actions against them. The evidence establishes instead

that the bank’s conduct against Greg, Reid, and Andrew, to the extent that part or
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all of it was retaliatory in the Title VII sense, was reprisal for Greg’s opposition to
unlawful employment practices by the bank’s president. V@reglearned about
his daughter’s situation at the bamhie did what many fathers would dehe tried
to protecther by helpng her address the conduct that ultimately led her to file an
EEOC charge against the bank and a lawsuit against the bank and Mr. Taylor.
Greg and his wife confronted the chair of the bank’s board of directors, accused the
bank’s president adexually harassing their daughter, and asked the board chair to
investigate the allegations against the bank’s president.

When Greg engaged in this opposition conduct, hehaasllinga number
of real estate transactiof@ the bankand he had served as the bank’s attorney in
real estate matters for yearsiVhen Greg asked for an investigation into his
daughter’s allegations against the bank’s president, he was not providing legal
advice to his client; he was accusing his client of a violation of Viile He told
his client that Ms. Youngblood would be filing an EEOC charge not because he
wanted to prepare his client to defend the charge but because he wanted the bank to
understand the gravity of his request for an investigation. Greg became ddverse

his client, and the dominoes began to all.

% It does not matter whether Greg told the board’s chairman that Ms. Youngblood was planning
to file an EEOC charge or whether Greg stated that he was about to fileCaD é&ftarge on
behalf of his daughter. Ms. Youngblood stated in her affidavit in undgrher Title VII case

that following her termination, her father met with Mr. Richardson “as mynatyor (Doc. 913,

p. 9). Even if Greg had not mentioned the EEOC charge during his meeting with thehzogrd

the record establishes thie bankwas under the impression that Gre@svrepresenting Ms.
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Marion Bank stopped referring work to Greg shortly after he complained to
the chairman of the bank’s board of directors, and the bank told others in the
relatively small community of Marion that they sh@ not use Greg's legal
services. The financial consequendesced Greg to move his law office to
another towrand undoubtedly impacted his ability to repay his substantial line of
credit that he obtained from the bank before Ms. Youngblood began gdtkin
the bank. Greg concedes that the bank was entitled to filelectom action
against him.

After the bank obtained a judgment against Greg in the collection action,
Greg and the bank, with the assistance of its attorneys, engaged in a legaf game
cat and mouse. The bank tried to garnish Greg’s income from The Tolar Law Firm
LLC, but Greg had dissolved the LLC. Greg created an addendum to the Tolar
Family Trust to make his interest in the trust judgmmobf, and the bank filed a
fraudulent tansfer action, in which Andrew and Reid became entangled. Greg
filed a Chapter 13 bankruptcy pein, which the bank’s attornsy viewing the
evidence in the light most favorable to Greg, attempted to hijack before Greg’s

bankruptcy attorney could file groposed Chapter 13 plarseemingly exhausted

Youngblood (Doc. 7816, p. 5, 11 10, 13; Doc. 74, pp. 45, 11 9, 12; Doc. 78, p. 19, tr. p.

70). When asked on what basis the bank had concluded that Greg would be representing his
daughter, Mr. Nichols testified in his depositions that he and Mr. Taylor “took [Mr.
Richardson’s] word for it.” (Doc. 78, p. 19, tr. p. 70).Thus, the bank understood that Greg

was taking a position adverse to the bank’s interests.
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from the fight the parties ettled the collection matter. h€n Greg, Andrew, and
Reid sued the bank, the bank’s president, and the bank’s attamrbisaction

True, Ms. Youngblood’s efforts to obtalrtle VIl relief from the bank were
on a parallel track with the bank’s decision to end its attechiewt relationship
with Greg and the bank’s vigorous collection efforts. Butewieence of Greg’s
conduct renderthe temporal proximity of the parallel narratives insufficient to
create a jury question concerning the-tuutcause of the bank’s conduct toward
Greg, Andrew, and Reid

IV. CONCLUSION

For the reasons described above, the Caurdants Marion Banks
motiors for summary judgmentThe Court will entejudgment as a matter of law
in favor of Marion Bank on Greg, Reid, and Andrew Tolar's clasmof
third-party retaliation

DONE andORDERED this March 29, 2019

Waditye K Hodnd

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE
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