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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

THOMAS G. BRENNAN,
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V. Case No: 2:13-cv-00152-AKK-TMP

COMMISSIONER, ALABAMA

DEPARTMENT OF
CORRECTIONS, et al.,

S e N N N N N N N N

Defendants.

MEMORANDUM OPINION

The magistrate judge filed a report Bebruary 12, 2018ecommending the
defendants’ special reports be treated as motions for summary judgment and
further recommendinghat the motions be granteddoc. 76 The parties were
advised of their right to file specific written objections within fourteersdag. at
80. The magistrate judge granted the plaintiff extensions to file his objections and
afforded himuntil May 1, 2018, to do so. Docs.;78). The plaintiff hasfiled
objectionswhich primarily repeathe same facts and legal argumdrggreviously
submitte to the court.Doc. 81.

A. Certified Registered Nurse Practitioner Anissa Thomas
To the extent the plaintif§ objectionsconcerning Anissdhomasare not

repetitive he arguesDr. William Talley cannot testify abouthomas’s“acts,
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omissions, andonduct” becausPr. Talleywas in the examining room fer total

of threeminutesduring only one of the many consultations the plaintiff had with
Thomas Id. at 20 But Dr. Talley is not offering testimony abolihomas’
attitude or tone of voice in her interactions with the plaintifisteadDr. Talley’s
opinion concerning Thomasability to diagnosis and tred#te plaintiffis basedn

his knowledge of thekills she possesses@sertified Registeretllurse Practitioner
and his review ofthe medical recordsDoc. 451 at 218. As a physician, Dr.
Talley is qualified to testify to such matters.

The plaintiff also arguethat Thomas displayed “patterri of deliberately
indifferent behavior toward him.Doc. 81 at 12 He reportsthat prior to his
transfer to St. Clair Correctional Facility, Dr. Robbins at Kilby Correctional
Facility prescribed hinMobic, Robaxin, and Tylenpand thenursepractitioners at
that facility renewed the prescriptions every three months for aayela half.|d.

In September 2010, sometime after his transfedt. Clair,the plaintiff requested
renewal of these medicationtd. Thomas refused to renew the prescriptitois

the plaintiff he no longer meled them, and dismissed hinid. Thomas also
deniedthe plaintiff new orthopedic shoes even though the plaintiff's skheze
worn “slick,” and stated that she would only replace the shoes theethreads
were showing. Id. The plaintiff statesthese additionaincidens show that “for

somereasonThomaswas not ever going to hélghim. Id. This arguments



speculativeandignores the undisputed assistafit®masprovidel in connection
with the claims actually at issue in this case

Finally, the plaintiffarguesthat the magistrate judge did not consider the
significance or import of the facts in his complaisge doc. 12; 1-3, and the
medicalrecordwhen recommending summary judgmanfavor of Thomas Doc.
81 at19. However, the repodnd recommendatiolbelies this assertionSee doc.
76 at 531. Further, this couraigreeswith the report’'s conclusiothat even the
most troubling of facts against Thomas do not display grossly inadequate care, or
showthat she toolan easiebutless efficacious route, ¢inat hertreatmentvas so
cursory as to amount to no treatment at &l. The alleged facts show ontize
plaintiff's disagreement with Thomashedical judgment.

B. Dr. William Talley and Health Services Administrator Colleen Oakes

To the extent the plaintif objectionsdo not repeat previous facts and
argumentsalready maden connection with his Eighth Amendment claims against
Dr. Talley and Colleen Oakes he mints first to a purportedfactual error in the
reportattribuing the following testimonyo Dr. Talley: “[sJome forms of narcotics

are not suitable for the relief of longrm chronic pain and are more suitafde

! In an effort to dispute any credit affordedrtorse Thomas's anbr. Talley’s medical
judgments in November and December 2Gh8, plaintiff purports to quotan excerpt fronDr.
Francavillas July 2011postMRI report Doc. 81 at 16L7. None of the parties submittedis
report iro evidence, and it is not properly before the court. Moreover, based on the quote the
plaintiff provided,see doc. 81 at 1617, the content of the repamtirrors other medical evidence
in the recordhat the court has considereBoc. 45-1 at 38-40, 46-47, 56-57, 60-61.



shortterm pain relief.” Doc. 81 at 21. The plaintiff contemiast Thomasctually
made tle statement Id. However, the record, whicBhowsthat Dr. Talley
testifiedto this subject matter, doc. 45at 17 belies this contention.

Secondthe plaintifftakes issue with the “fictijofl]in the magistrate judge’s
report that Dr. Talley was concerned with balancintpe plaintiff's pain
managemerdind addiction avoidancdd. at 21(citing doc. 76 at 73). To be sure,
Dr. Talley did not speciically testify about “addictioh or use that wordn the
medical record. Nonetheless, hie undisputed record showbhat Dr. Talley
repeatedlyelayed tahe plaintiff his concerns about overprescribimgpcs. 1-2 at
11;1-3 at 34, 36, 38, 40And when defendant Oakes comneshdbn one occasion
about the type of narcotic the plaintiff desiréoe plaintiff responded by stating
that he was not and had never been a drug seétterThus,during therelevant
time period (January to October 2011), the evidence supports the magistrate
judge’s reporithat Dr. Talley was concernedabout balancinghe plaintiff's pain
management anavoiding theoveruse of narcotigsand shows also that the
plaintiff understoodthat Dr. Talley’'s @ncerns related to drug seekige.,
addiction.

Third, the plaintiff strongly disagrees witbr. Talley’s and Thomass
opinion that the narcotics he sought “were more suitable for the relief oftehaort

pain and not longerm pain” Docs. 81 at 20451 at 17;453 at 6 He points to



Dr. Talley’'s comment thathe plaintiff's pain was well controlled by narcosi
between February and late May 2011, Imates that thereafter,Dr. Talley
disregardedr. Francavilla’'s recommendatido continuethe plaintiff’'s narcotic
pain relief Doc. 81 at 20, 224. The plaintiff also asserthat Thomas andDr.
Talley’'s detaratiors areundermined by Dr. Talléy prescrilng him Vicodin
three times per dayeginningafter hiscervical fusion orSepember 28, 201and
continuing until July 15, 2012.1d. at 24

The plaintiff's contentions are unavailing.Although Dr. Talley had
concerrs about narcotic overushbe alsoknew the plaintiff had dealt with complex,
life-time neck, back and leg difficulties. As the plaintiff's primary caregiver, D
Talley attempted to address the plaintiffs pain complaints by prescribing
medications. Dr. Talley also sought a specialist and provided the plaintiff with a
cane, back bracerthopedic shoes, and a wheelchair, and gave the plaintiff a no
prolonged standing profile. ThuBr. Talley’s refusal to continually presbe
narcotics that rendered the plainfiffly pain-freedaily does not display deliberate
indifference to that painRatherDr. Talley exercised his medical judgement while
addressing a difficult and complex medical problem. That the plaintiff or Dr.
Francavilla had a differ¢ opinionregarding narcotic udalls short of creatingn
actionableEighth Amendment claim considering all of the other measires

Talleytook.



Finally, the plaintiff's attempt to blame defendant Oakes for failing to
relieve his painwith narcotics is meritless. The plaintiff has never disputed that
Oakes is a Health Services Administrator and does not provide care to inmates.
Further,as a registered nurs€@akescannot prescribe narcotias override Dr.
Talley’s decsions.

C. Evidentiary matters

The plaintiff points outallsothat the magistrate judgetedthat he “did not
present an affidavit from Dr. FrancavillaDoc. 81 at 24. He asserts that he could
not provide an affidavit or interrogatory statement fidmFrancavilla or physical
therapist Lance Pearson because he did not have their addmeds#id not have
accessto internet search engines.ld. The record refutes the plaintiff's
contentions. Specifically, the medical defendants produced the plaintgti€al
records on June 21, 2016. Doc:-U5A simple reviewof those records show that
they containedhe address and telephone number of Lance Pearsdayager
Physical Therapy, 1618 #®lace SouthBirmingham, Alabama, 35205, and listed
Dr. Franavilla’s location at Brookwood Medical Center in Birmingham, Alabama
Doc. 451 at 5657, 66, 79 Although Dr. Francavilla’s formal address and
telephone number are not listed the records the defendants prodycdte
plaintiff could have used éinformation providedo locateDr. Francavilla The

court is not persuaded that the plaintiff's inabilityuseinternetsearch engines



prevented this discovery, particularly when he has access to a telephanee
importantly, the Order for Special Repoprovided the plaintiff with the
opportunity to request additional discovery from the defendants. Doc. 38.at 7
The plaintiff did not avail himself of the opportunignd cannot now complain
about his purported inability provide the evidence he desir
D. Supplemental Jurisdiction
The plaintiff“reminds the court it still has supplemental jurisdiction over his
statetorts againsfDr.] Talley, Thomas[and Oakesin their individual capacity”
for “gross negligence, malice and wantonriestd. at 26. Unfortunately, he
plaintiff has never assertemhy state law claims against the defendants in his
pleadings and haslwaysmaintained alleget{v] iolations of the plaintiff's Eighth
Amendment protect[ions] (i.e. cruel and unusual punishment clauskguate,
delayedand denied medical treatmentDocs. 1 at 2, 5, 18, 2@1;, 27. In any
event, even if the plaintiff had asserted state tort claims, the would have
declined to exercise jurisdiction over them in light of the dismissal of the federal
claims. See28 U.S.C. § 1367
E. Conclusion
Having carefully reviewed and considerdel novo all the materials in the

court file, including the report and recommetiala and the objections theretihe



magistrate judge’s report is herel®yDOPTED and the recommendation is
ACCEPTED. A separate order will be entered.
DONE the18thday of May, 2018

-—AJ:#U-P J-Z-Hw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE




