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UNITED STATES DISTRICT COURT
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CAROLYN W. COLVIN

Acting Commissioner of the
Social Security Administration,
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Defendant.

MEMORANDUM OPINION

Pursuant to 42 U.S.C. £05(g) plaintiff Willie Fred Jacksorseekgudicial
review of a final adverse decision of the CommissiookrSocial Security
affirming the decision othe Administrative Law Judge (“ALJ})who denied Mr.
Jackson’sclaim for a period of disabilitand disability insurance benefits ains
claim for supplemental security incom@®oc. 1). As discussed below, the Court
finds that substantial evidence supports the ALJ's decisidmereforethe Court
affirmsthe Commissioner’s decision.

STANDARD OF REVIEW :

The scope of review in this matter is limited. “When, as in this case, the
ALJ denies benefits and the Appeals Council denies review,” the Court “review][s]

the ALJ’s ‘factual findings with deference’ and [his] ‘legabnclusionswith close
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scrutiny.” Riggs v. Comm’of Soc. Sec522 Fed. Appx. 509, 5101 (11th Cir.
2013) (quotingdoughty v. Apfel245 F.3d 1274, 1278 (11th Cir. 20D1)

The Court must determine whether there is substantia¢eedin the record
to support the ALJ’s findings‘Substantial evidence is more than a scintilla and is
such relevant evidence as a reasonable person would accept as adequate to support
a conclusion.” Crawford v. Comm’r of Soc. Se863 F.3d 1155, 115@.1th Cir.

2004). In making this evaluation, the Court may not “reweigh the evidence or
decide the facts anew,” and the Court must “defer to the ALJ’s decision if it is
supported by substantial evidence even if the evidence may preponderate against
it.” Gaskin v. Comm’r of Soc. Sg633 Fed. Appx. 929, 930 (11th Cir. 2013).

With respect to the ALJ’'s legal conclusions, the Court must determine
whether the ALJ applied the correct legal standards. If the Court finds an error in
the ALJ’s application of t law, or if the Court finds that the ALJ failed to provide
sufficient reasoning to demonstrate that the ALJ conducted a proper legal analysis,
then the Court must reverse the ALJ’s decisi@ornelius v. Sullivan936 F.2d
1143, 114%46 (11th Cir. 1991).

PROCEDURAL AND FACTUAL BACKGROUND :

Mr. Jackson fileda Title Il applicationfor a period of disability and
disability insurance benefits andléle XVI application forsupplemental security

iIncomeon May 26, 2010 (Doc. 86, pp 13437; pp. 13841). The Commissioner
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initially denied these claims, amdr. Jacksorrequested a hearing before an ALJ
(Doc.8-3,p. 99. An ALJ conducted a hearing on November 21, 2011. (D&s. 8
p. 35).

Mr. Jackson was 49 years old amatla high school education at the time of
the administrative hearing. (Doc:38 p. 40). He had past wodkperienceas a
construction worker, manhole inspector/repairer and working foremangohole
repair. (Doc. 8, p. 30). Mr. Jacksoallegedthat he became disabled on April
27, 2010 because of a neck injuayhack injury and a spinal injury.(Doc. 83, p.
40). He testified that his average daily pain lewals a seven or eight on a z¢oe
ten scale. (Doc.-8, p. 51).

On February 23, 2012, the ALJ issued a decision concluding that Mr.
Jackson was not disabledthin the meaning oftte Social Security Act. (Doc-8
3, p. 31). He found that Mr. Jackson met the insured status requirements of the Act
and had not engaged any gainful activity since the alleged onset date. - @c. 8
23). The ALJdetermined that Mr. Jackson suffered from the following severe
impairments: cervidadisk herniation at C5/6 status posnterior cervical
discectomy and fusion with bone graft, mild degenerative disc
disease/osteoarthritis of the lumbar spine, and hypertension. (EBcp.823).

However, he concluded that these impairmantiyidudly or in combination, did



not meet or medically equal one of the listed impairments in 20 C.Pa&kt 404,
Subpart P, Appendix 1. (Doc3 p. 24).

Next, the ALJ determined that Mr. Jackson retained the residual functional
capacity (“RFC”) to performsedentary work as defined in 20 C.F.R. 88
404.15674) and 416.967(a) except that Mr. Jacksouast avoid concentrated
exposures to hé&acold and vibration; Mr. Jacksoncannot work with hazardous
machinery or unprotected heights; Mr. Jacksonaray occasgnaly climb stairs
and rampspalance, stoop, kneel, croyadnd crawl; Mr. Jackson cannateach
overhead withthe bilateral upper extremities; antir. Jackson canonly
occasionally push or pull with the bilateral upper extremities. (D& 8 25).

In making this finding, the ALJ considered Mr. Jacksontsstimony.
However, he found Mr. Jackson’s testimpty the extent that it differed frothe
RFC assessmentvas not credible(Doc. 83, p. 29). The ALJreasoned thatir.
Jackson’s inconsister@nd conservative treatment, Mr. Jacksaheédly activities
and the objective medical evidence supported the RFC finding. 8EBqp. 28
29). Additionally, the ALJ relied on reports from Mr. Jackson’s medical records
from his chiropractor, consultative medical examiner Dr. Rodolfo Jelodfrom
nortexamining state agency consultant Dr. Robert Heilpern. (D8¢cp829).

Based on the RFC determination, the ALJ found that Mr. Jackson is unable

to perform his past workout jobs existin the national economgnd in Alabaman



significant numbes that Mr. Jackson caperform. (Doc. &3, p. 30). The ALJ
relied on the testimony from the vocational exdévtE") that Mr. Jackson can
work as an assembler, sealer benchworker. (Doc. 8, p. 31). For these
reasons, the AL&oncluded that Mr. Jackson mot disabledunderthe Social

Security Act.

On December 22, 2012, the Appeals Council declined Mr. Jacksamnisst
for review of the ALJ’'s decision. (Doc.-B pp. 16). Having exhausted all
administrative remedied/r. Jacksorfiled this action for judicial review pursuant
to 8205(g) and 81631(®&) of the Social Security Act. Sd2 U.S.C. 8405(g) and
§1383(c)(3).

ANALYSIS:

Disability under the Social Security Act is defined as the “inability to engage
in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuausdpaf not less than 12
months.” 42 U.S.C.A. 823(d)(1)(A). A claimant “bears the burden of proving
that he is disabled, and, consequently, he is responsible for producing evidence in

support of his claim.Ellison v. Barnhart355 F.3d 1272, 1276 (11@ir. 2003).



To determine whether a claimant is disabled, tBecial Security
Administration applies a fivetep sequential analysi&askin 533 Fed. App. at
930.

This process includes a determination of whether the claimant (1) is

unable to engage in substantial gainful activity; (2) has a severe and

medicallydeterminable physical or mental impairment; (3) has such

an impairment that meets or equals a Listing and meets the duration

requirements; (4) can perform his past relevant work, in the light of

his residual functional capacity; and (5) can make an adjustment to

other work, in the light of his residual functional eapy, age,

education, and work experience.

Id. (citation omitted). “The claimant’'s residual functional capacity is an
assessment, based upon all relevant evidence, of the claimant’s ability to do work
despite his impairments.”ld. (citing Lewis v. Callahan125 F.3d 1436, 1440
(11th Cir. 1997)20 C.F.R. § 404.1545(a)(1)

Mr. Jacksonargues thahe is entitled to relief fronthe ALJ's decision
becausethe ALY (1) erred by mechanically applying the Medical Vocational
Guidelines (2) failed toadequately consider the opinion of examining physjcian

Dr. Veloz and (3) improperly applied the paitasdard (Doc. 2, p. 5. The

Courtfinds that theseontentios lack merit.
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|. Medical Vocational Guidelines

Mr. Jacksonmargues that the ALJ erred applyingthe Medical Vocational
Guidelines' The regulations provide that an ALJ should matchanicallyapply
the grids“[i ]f [a claimant is]within a few days to a few months of reaching an
older age categoryand using the older age category would result in a
determination or decision that [the claimant disabled™ 20 C.F.R. §
404.1563(b)

To be considered in the higher age category, the claimant must “proffer(]
substantial credible evidence that his ability to adapt is less than the level
established under the grids for persons his’ageeves v. Heckler34 F.2d 519,

525 (11th Cir. 1984) If the claimantpresentssuch evidencethen ‘the district
court is required to remand the case to the [CommissionBdtterson v. Bowen
799 F.2d 1455, 14589 (11th Cir. 1986)diting Reeves/34 F.2dat525. Without
“such a proffer, the ALJ's mechanistic use of the age grids would be harmless error
and there would be no need to remand td@oemmissioner] Id.
Because haurnedfifty years old withinfour months ofthe date of thé&LJ’s

decision, Mr. Jackson argues that the ALJ should haated him as an

! “Social Security regulations currently contain a special section called thieaWgtbcational
Guidelines. 20 C.F.R. pt. 404 subpt. P, appTi2 Medical Vocational Guidelines (“grids”)
provide applicants with an alternate path to qualify for disability benefits Wiger impairments
do not meet the requirements of the listed qualifying impairments. The grids provide
adjudicators to consider factors such as age, confinement to sedentahy wolik;, inability to
speak English, educational deficiencies, and lack of job experie®tsllips v. Barnhart 357
F.3d 1232, 1239-40 (11th Cir. 2004)



“individual[] approaching advanced age.” 20 @FPart404 Subpart P, Appendix
2. Mr. Jackson adds thdtthe ALJ also found that hévif. Jacksohdid not have
transferable skill$,then hewould be disabled under the grid0 C.F.RPart404
Subpart P, Appendi®. This argumentails for two reasons.

First, the ALJ did not apply thgrids In fact, le specifically declined to

applythe gridsbecause “the claimant’s ability to perform all or substdgtell of

the requirements of this level [sedentary] of work has been impeded by additional

limitations.” (Doc. 83, p. 30). Instead the ALJ sought and relied on the

testimony of avE to determine whether Mr. Jackson could perform other work.

(Doc. 83, p. 3Q Doc. 83, p. 65. In similar circumstanceshe Eleventh Circuit
stated

[T]he treatment of [the claimardl either a person of advanced age or
closely approaching advanced age under the grids is essentially
theoretical because the ALJ did not rely exclusively on the grids in
making the disability determination.. At step five of the sequential
evaluation process, the ALJ determined that, although the grids would
ordinarily support a finding of “not disabled” in [the claimantsise,

the ALJ needd to utilize the VE's testimony to establish whether a
significant number of jobs existed ffthe claimant]in the national
economy becaudhis] ability to perform all or substantially all of the
requirements of light work was impeded by his exertioaat
nonexertional limitationg.The claimant]does not challenge the AlsY’
factual findings with regard to his RFC or the conclusion that he could
not perform a full range of light work. Given the VE’s testimony that
there existed three types of jobs in significant numbers in the national

2 The ALJ found “[tfJransferabilityof job skill [wa]s not material to the determination of
disability.” (Doc. 83, p. 30).



economy that a person with [the claimantRFC could perform,
substatial evidence supports the AlsJtonclusion.... As such, the
ALJ's decision was not made in eeice upon the grids and, thus, a
determination of whethdthe claimantjwas a person of advanced age
or closely approaching advanced age was not necessary

Miller v. Comm'r of Soc. Sec241 Fed. App. 631, 635 (11th Cir. 2007)
Similarly, the ALJ in thepresent case did notly on the gridsand the age
determination was unnecessary

Even if the ALJ had reliegxclusivelyon the grids, Mr. Jackson did not
demonstrate that the ALJ should have considéiedin a higher age category.
The evidence proffered bydaimant must “relee to the question of whether hJis]
ability to adapt is less than that established by the grids for perfishade.”
Patterson 799 F.2dat 1459 (holding evidence relating to educational experience
and theclaimant’s RFC were not related). Applying this rule, the couliiter
foundthatevidence that the claimant “was only two months short of turning 55 at
thetime of the hearing and the AlsJdecisiori’ without moreg was insufficientto
prompt a revised age classificatiop41 Fed. App. at 636. Likewise, Mr. Jackson
argues that the ALJ should have deemed him a person approaching advanced age
because he established that he would turn 50 four months aftdatineof the
decision That is not enough:Thus, to the extent that the ALJ reliedciisively

on the grids, the AL3'. . .use of the age grids was harmless errdal.”



[I. Consideration of Examining Physiciaris Opinion

Mr. Jacksomarguesthat the ALJ erred by not adapg as part of the RFC
finding Dr. Veluz's opinion that Mr. Jackson isunablesquat and haa severely
restricted range of motion in his neckMr. Jackson contendthat Dr. Veluz's
findings contradict the ALJ’s conclusion that Mr. Jackson could occasionally
balance, stoop, kneel, crouch and cratjl'] he ALJ must state with particularity
the weight given to different medical ogns and the reasons therefokVinschel
v. Comm’r of Soc. Se®31 F.3d 1176, 1179 (11th Cir. 201(t)ting Sharfarz v.
Bowen 825 F.2d 278, 279 (11th Cir. 1987)

Mr. Jackson citedarkell v. Astrue 2007 WL 448224%M.D. Fla. Dec. 19,
2007) in support of his argumetitat the ALJ failed to give proper weight to Dr.
Veluz’s opinion® In Markell, the District Court for the Middle District of Florida
explained that “[i]f the RFC assessment conflicts with an opinion from a medical
source, the adjudicator must explain why the opinion was not adoptkt.”
(quoting SSR 968p, 1996 WL 374184, *7 (S.S.A.) The courtreasoned thattte
medical record indicates that the ALJ gave great weight to the assessment by two

nonexamining, reviewing doctors who concluded [the claimamdjild perform

3 Mr. Jackson also citdsambert v. Astruéor this proposition; however, tHeambertcourt held
“[a]ithough the ALJ referenced this report ..., he failed to stdtatvevidentiary weight he was
giving it.” 2008 WL 280848, *2 (S.D. Ala. Jan. 31, 2008). As discudseldw, the ALJ
specifically stated the weight given to Dr. Veluz’s findingee(Doc 8-3, p. 29).

10
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light exertional work and otherwise ignored the assessment by [the examining
physician]to the contrary. Id. at *4. Thus, the court determined that the ALJ
erred in not expressly addressing the conclusions of [the examining physician].”
Id.

Procedurally,district court opinions are persuasive authoritpt binding
authority, Additionally, “Social Security Rulings are not binding this Court
Peeler v. Astig 400 Fed. App. 492, 496 n.6 (11th Cir. 201iting B.B. v.
Schweiker643 F.2d 1069, 1071 (5th Cir. Unit B Apr. 1981However, applying
the Markell court’'sreasoning, the ALJ did not err in his evaluation of Dr. Veluz’s
opinion. At theJuly 2010consultative examination, Dr. Veluz stated “[t]he patient
was unable to squat, heel or toe stand or walk and tandem gait because of pain.”
(Doc 89, p. 26). Dr. Veluzalso found thaMr. Jacksorihad significant limitation
of the cervical disk.” (Doc-8, p. 27). The ALJ recounted both of these findings
in his decision. (Doc. 83, p. 28).

The ALJ also reported that Mr. Jackslead stated that he “had difficulty
getting up after squatting or bending.” (Doe3,.8p. 27; Doc. &, p. 3). On
August11, 2010, reviewing physician Dr. Heilpern opined that Mr. Jackson could
occasionally balance, stoop, kneel, crouch and crawl. (D8cp828; Doc. 8, p.

32). The ALJ notedhatMay 2011 medical records indicate that Mr. Jackson “had

good range of motion of the neck[] and limited flexion of the lumbosacral.5pine

11



(Doc. 83, p. 28 Doc. 8-9, p. 43. In September 2011, Dr. Thomas Broughton
opined that Mr. Jackson “appeared to be in mild distress, with lower back
tenderness, normal range of motion, and paravertebral tendériiass. 83, p.
28;Doc. 89, p. 5).

Based onthis evidence,ite ALJ gave “[c]onsiderable weight ... {Or.
Veluz's] clinical findings, which are not inconsistent with a sedentary residual
functional capacity.” (Doc.-8, p.29). Thus, the ALJ offered sufficient reasons
for his finding that Mr. Jackson could occasionally balance, stoop, kneel, crouch
and crawl. SeeSmith v. Astrug2011 WL 843969, *10 (M.D. Fla. Feb. 18, 2011)
report and recommendation adopted sub nom.fSmiComm'r of Soc. Se@011
WL 843544 (M.D. Fla. Mar. 8, 201X¥Here, the ALJ does not completely ignore
medical evidence contrary to her conclusions, nor does she fail to ®ypres
articulate the reasons why such medical evidence was not ad@uiddary to the
Plaintiff's allegations, the ALJ both referenced and articulated reasons for
discounting contrary medical evidende see alsoOgletree v. Colvin2013 WL
6169161, *2 (M.D. Ga. Nov. 25, 2013)In Markell, the court reversed the
Commissioner's denial of benefits because the ALJ did not explain either the
weight accorded to a consulting physician's opinion or the reason for according it

that weight?). Here, he ALJ cited multiple pieces of evidence thapmort his

12



RFC finding and his decision not to adopt all of Dr. Velugp#ions Substantial
evidence supporthesefindings.

In any case, any error by the ALJ in his evaluation of the Dr. Veluz’'s
opinion about Mr. Jackson’s ability to squat wouldhaemless. The jobs listed by
the VE do not require the claimant to balance, stoop, kneel, crouch or cteel.
DOT Listing No.734.687018 available at DICOT § 734.687018 (categorizing
these activities asNot Present- Activity or condition does nogxist); DOT
Listing No.559.687014 availableat DICOT §559.687014 (same);,DOT Listing
No. 739.687182 available at DICOT § 739.687182 (same). Thuseven if the
ALJ erred, the error would not requireversal of the Commissioner’s decision.
SeeFisher v. Bowen869 F.2d 1055, 1057 (7th Cir. 1989) (“No principle of
administrative law or common sense requires us to remand a case in quest of a
perfect opinion unless there is reason to believe that the remand might lead t
different result.”).

Mr. Jackson also contends that the ALJ erred in his evaluation of Dr.
Veluz's opinion becausthe ALJignored a May 2010 MRI of the lumbar spine
At the hearing, the ALJ stated “I'm really kind of trying to figure out where the
conslltative examination got an indication that there was perhaps a more severe
pathology [disk herniation at L5, S1] in the lumbar spine than would otherwise be

suggested based time radological evidence atJoc. 89, pp. 4962].” (Doc.8-3,

13



p. 49. The ALJ and the attorney did notdate the May MRI at the hearing;
howeverthe ALJdid note and summarize the May 2010 MRI of the lumbar spine
in his written decision. He stated “[ijmagingf the lumbar spine revealed a disc
herniation at L5S1 on the right, which appeared to slightly efface the right S1
nerve root.” (Doc. 8, p. 27). This statement mirrors the May 2010 MRI and Dr.
Veluz's report. (Doc8-9, m. 22, 25). The ALJalso took into accountDr.
Heilpern’s report, which notethe MRI. (Doc. 89, p.31). The ALJ properly
considered the May 2010 MRI of the lumbar spingigevaluation of Dr. Veluz’'s
opinion.
lll. Pain Standard

Finally, Mr. Jackson argues that the ALJ’s mischaracterization of his lumbar
spine problems demonstratinat the ALJcould not have properlgpplied the pain
standard. [T]o show a disability baseah subjective pain testimonyhe claimant
must satisfy two parts of a thrpart test showing: (1) evidence of an underlying
medical condition; and (2) either (a) objective medical evidence confirming the
severity of the alleged pain; or (b) that the objectively determined medical
condition can reamably be expected to give rise the claimed symptonis.
Powell v. Comm’r of Soc. Se@014 WL 3377650, at *,-- Fed. Appx.---- (July
11, 2014) (quotingVilson v. Barnhart284 F.3d 1219, 1225 (11th C#002). A

claimant’s testimony coupdewith evidence that meets this stardldrs itself

14



sufficient to support a finding of disability.Holt v. Sullivan 921 F.2d 1221, 1223
(11th Cir. 1991)(citation omitted). If the Secretary refuses to credit such
testimony, he must articulate explicit and adequate redsdtele v. Bowen831
F.2d 1007, 1011 (11th Cir. 1987)

In the present case, the ALJ properly applied the pain standtedound
that Mr. Jacksos medical conditionmet the pain standard, but Mr. Jackson’s
testimony was not credible. The Alten articulated €xplicit and adequate
reasons’for declining to find that Mr. Jackson is disablddale, 831 F.2cat 1011.
As explained in detail above, the ALJ properly congddvir. Jackson’s May
2010 MRI of the lumbar spineConsequentlyMr. Jackson’s argumenthat the
ALJ “ignor[ed] uncontroverted objective medical evidenegid failed to analyze
his testimony “with the far more seeeresults of the lumbar MRI” are not
persuasive (Doc. 12, p. 12). Furthemore substantial evidence supports the
ALJ’s decision to disedit Mr. Jackson’s testimony. h& ALJ found

The claimant essentially alleges that he is unable to work due to the

severity of his chronic pain. However, he has not had consistent

treatment over the past year, and between 2010 and 2011 went 11

months without treatment. The claimant’s spinal deficits, while

significant, do not support his alleged degree of disability. The
claimant’s alleged limitations of the neck are supported by prior
surgery, but his treatment notes indicate he had good resulthisom

surgery. While there is evidence of a more recent disc herniation at

C6-7, there is no evidence of any acute compromise of the spinal cord

or nerve root compression. The radiological evidence supports no

more tha[n] mild lumbar degenerative joint @éise or degenerative
disc disease, with no evidence of any acute compromise of the spinal

15



cord or nerve root compression. There is nothing in the claimant’s
rehabilitation notes at(Doc. 88, pp. 20655)], the orthopedic
consultative examiner’s findings [(Doc. 89, pp. 30410)], or in the
claimant’s treating physician notes éD¢c. 89, pp. 30203, pp. 319

29 or pp. 3343)] that would preclude the performance of sedentary
work. Further, the claimant’'s reported activities of daily living,
including work in the yard, his functional abilities reported to
Disability Determination Services injoc. 87, pp. 17786)], and
reported moderate pain levels with conservative treatment, are all
indicate [sic] he can sustain sedentary work.

(Doc. 83, m. 28-29).

Mr. Jacken arguesthat the analysis would have changed if the ALJ had

found that he suffered from disk herniation of the lumbar spine rather than from

mild degenerative disc disease of the lumbar spine. (Doc. 12, p. H8ever

substantiakvidence supports the finding that Mr. Jackson sedfenly from mild

degenerative disc disease. In May 2011, “[d]iaghostic imagining of the claimant’s

lumbar spine revealed mild degenerative changes without further significant

findings.” (Doc. 83, p. 28; Doc. 89, p. 47). In September 2011, another

diagnostic image report indicated mild degenerative changes and “no structural

defects.” (Doc. 8@, p. 57). The ALJ noted both of these reports in hissaeti
(Doc. 83, p. 28). Therefore,substantial evidence supports the ALJ's

determination that the claimant suffered from mild degenerative disc disfeihse

* This argument is perplexing, given that the ALJ already found that Mr. Jacksmmdition
could reasonably cause the alleged symptoms. (B8cp828). The limited credibility given to
Mr. Jackson’s testimony did not tuom the absencef a herniated disk.

16



lumbar spin€ The ALJ applied the pain standard using the correct legal
standards, and his decision to discredit Mr. Jackson’s testimasybased on
substantial evidence.

CONCLUSION:

For the reasons outlined above, the Court concludes that the ALJ’s decision
Is based upon substantial evidence, and the ALJ applied proper legal standards.
The Court will not reweigh the evidence or substitute its judgment for that of the
Commissioner.  Accordingly, the decision of the Commissiosieould be
affirmed. The Court will enter a separate order consistent with this memorandum
opinion.

DONE andORDERED this September 25, 2014

Wadite K Hodnld

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE

®“Because a herated disk desiccates and shrinks over time, symptoms tend to abate regardless
of treatment. Up to 85% of patients with back panegardless of causerecover without

surgery within gweeks]” The Merck Manual of Diagnosis and Therapigrniated Nucleus
Pulposusavailable at
http://www.merckmanuals.com/professional/neurologic_disorders/peripheradusesystem_a
nd_motor_unit_disorders/herniated_nucleus_pulposus.html (last visited February 13, 2014).
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