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Introduction

This case is before the court five Motions to Dismissd.g, Docs. # 208, 210, 211, 212,
213, Case No. 2:12v-02169RDP) that have been filey nine of the thirtyeight Defendant
Blue Plans (collectively refered to as “Moving Defendants”). In their motions, these nine
Defendantscontestpersonal jurisdiction ovethem with respect tothe actions filedin the
Northern District of Alabamag“Northern District”) and contendvenue isimproper in the
Northern Distict for theseactions® The other twentpine Blues have not challenged personal
jurisdiction or venue The motions are fully briefed.Séeg e.g, Docs. # 20913, 218, 222,
227,Case No. 2:12v-02169RDP; Doc. # 369,374-77,Case No. 2:12v-02532RDP). After
careful review,and with the benefit of oral argument from the partiles,court concludes that

Moving Defendants’ motions to dismiss are due to be denied.

! The Moving Defendants are (1) Blue CrossB&e Shield of Mississippi, (2) Triplé Salud, Inc., (3)
Blue Cross Blue Shield of Arizona, (4) Blue Cross and Blue Shieldaos#s, Inc., (5) Noridian Mutual Insurance
Company, d/b/a Blue Cross Blue Shield of North Dakota, (6) Blue @loesShieldof Wyoming, (7) HealthNow
New York, Inc., d/b/a BlueCross BlueShield of Western New York dnd$hield of Northeastern New York, (8)
Excellus Health Plan, Inc., d/b/a Excellus BlueCross BlueShield,Qrcapital BlueCross.

2 Motions to dismiss have ba filed in the following actions: (1onway, et al., v. Blue Cross & Blue
Shield of Alabama, et alCase No. 2:1:2v-02169RDP (N.D. Ala.); (2)American Electric Motor Services, Inc., et
al., v. Blue Cross Blue Shield of Alabama, et@hse No. 2:1:2v-02532RDP (N.D. Ala.); (3)Pettus Plumbing &
Piping, Inc. v. Blue Cross Blue Shield of Alabama, etGdse No. 3:1:6v-00297RDP (N.D. Ala.); and (4Pearce,
Bevill, Leesburg, Moore, P.C. v. Blue Cross Blue Shield abakha, et al. Case No. 2:1:6v-00464RDP (N.D.
Ala.).
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Il. RelevantFactual Allegationsfrom Provider Plaintiffs’ and Subscriber Plaintiff s’
Master Complaints

In their operative complaint, Provider Plaintiffssert several grounds ftire court’s
personal jurisdiction oveDefendants (Doc. # 236 aflf 1213, Case N02:13cv-20000RDP).

First, they chim that Defendants are subjecthie court’spersonal jurisdiction under Section 12
of the Clayton Act because they “transact business in this [d]istrict.”at({ 13). Second, they
contendthatthe court may exercise personal jurisdiction over Defendants timel@onspiracy
theoryof jurisdictionbecause (1) Defendartaveparticipated in a conspiracy, and (2) at least
oneco-conspirator, Blue Cross and Blue Shield of AlabdfB&L£BS-AL") , hascommitted overt
acts in furtherance of the conspiragithin Alabama. Id. at 1 1213). Third, theyclaim that

all Defendants have maintained minimum contacts with Alabama by paying healénttes
and individuals that provide services witiiitabama (Id. at T 13).

In their consolidated complainBrovider Plaintiffsallegethat Ddendantshave violated
various federal and state competition laws, including the Sherman Act, bynageailocate
geographicservice areabetweenBlue Cross and Blue Shield entities (or plans) (“Blue Plans”)
fix prices forcertainproducts and servs available from healtbare providers, and boycatt
health care providers who reside outside of a Blue Platlgcatedgeographic service area.
(See, e.g.id. at 1 4, 169,229. Specifically, they allege that in September 1982 the Board of
Directors for the Blue Cross Blue Shield Associafi¢fBCBSA” or “Association”) adopted a
Long Term Business Strategthrough which “Defendants agreed not to compete with each

other.” (Id. at § 187). The Blue Plans agreed to “centralize the ownership of their trademarks

¥ BCBSA is an lllinois corporation that has its headquarters in lllinois. (B&36 at 133, Case No.
2:13cv-2000GRDP).



and trade names” and to ensure that by the end of 1985 “each state would only have one Blue
[Plan].” (Id. at 79 18839).

According to Provider Plaintiffs, albf the Blue PlanDefendants (including Moving
Defendants) held a series of meetings in 1987, during which they agreed to safiaasumder
the Blue Cross and Blue Shield trademarks in exclusive geographic seease f. at § 190).
Thereafter, ach Blue Plan entered into Blue Cross License Agreements and Blue Shexidd.i
Agreements (collectively referred to as “License Agreements”) witbtAdseciation (Id. at |
192). TheseLicense Agreements prevent a Blue Plan or its subsidiaries from competirrg unde
the Blue Cross and Blue Shield trademarks outside of a designatedeogervice area.ld(
at 1 196). Moreovetthe License Agreements dictdteat the entity owning a Blue Plan for a
certain geographic service area must ob#iteast 80 percent afs annual revenue generated
within that designated service area from services offered under the Blue Cross and Blde Shiel
trademarks. Id. at 1 197).

Additionally, the License Agreements mandate tBate Plans participate in various
BCBSA national progras) including theBlueCard Program and the National Accounts
Program (Id. at 1 229). Pursuant tihe National Accounts Program, Blue Plans agréth
limited exceptionsnot tosolicit services from or contract with health care providers outside of
therr designatedgeographic service areasld.(at § 230). If a Blue Plan’s memberquires
health care services while he or sheusside of the Blue Plan’s ggraphic service area, the
BlueCard Program allowthatmember to receive health caervicesrom a provider who has a
contract with the Blue Plathat controlghat geograpi servicearea. $ee idat 1 231). When a
health care provider serves a member of a Blue Plan from another geogeapicie area, the

provider submits a claim to the & Plan within that geographic service area (called the Host



Plan). (d. at  236). The Host Plan “prices [the claim] according to contracted provider
agreements, then sends an electronic submission” to the membeofsane& Blue Plan (called
the HomePlan). (d.). The Home Plan reviews the submitted claim from the Host Plan and
sends a disposition to the Host Plavhich is responsible for reimbursinthe health care
provider. (d.).

Provider Plaintiffs allege thaBCBSAL is the thirteenth largedtealth insurer in the
nation and that it would likely offer health care financing in regiotier than the state of
Alabamabut for the territorial restrictions in thécenseAgreements. (Id. at T 141). According
to Provider Plaintiffs, BCBS-AL has narket power throughout Alabama in the health care
financing market, with an 86 percent market share in the entire skdtat { 259). They claim
that BCBS-AL’s reimbursement rates for primary care physicians are so low that pnangry
care physicias retire because it is not worthwhile for them to continue practicing medigohe.
at 1 326). MoreoveBCBSAL prohibits providers from offering similar price terms to other
health care insurerqld. at § 340). Accordingly,“competition in the st& of Alabama has been
and continues to be harmed in that the other 36 Blue[ ] [Plans] agree not to enteabidumal
market to complete with Blue Cross Blue Shield of Alabamal[,] no matter the circuesta
(Id. at 1 346).

Plaintiffs allege that, m at least one occasioBCBSAL enforcedthis price fixing
conspiracy againstnaAlabamahospital wherthe hospitalbilled a higher rate to another Blue
Plan According toProvider Plaintiffs’complaint:

[W]hen a hospital in east Alabama billed other Defendant Blues directlydwor th

subscribers, those Blues, including Blue Cross of Minnesota[,] paid for those

services at the ratebatit normally pays, which are higher than the rates paid by
Blue Cross of Alabama. When Blue Cross of Alabama leawnfedhose

4 BCBSAL's headquarters are located in Birmingham, which is in the Northismid@. (Doc. # 236 at |
61, Case No. 2:18v-2000GRDP).
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payments, it then recouped the difference between those higher rates angthe BI

Cross of Alabama rates from payments due for services for Blue Cross of

Alabama subscribers. Based on information and belief, Plaintiffs allegeltieat B

Cross ofAlabama and the other Blues divided the funds recouped under the

procedures established by the Defendant Blues.
(Id. at 7 234).

In their operativecomplaint,Subscriber Plaintiffgoint to several groundsipon which
this court may assepersonal jurisdiction over Defendants. First, Subscriber Plainél§yson
Section 12 of the Clayton Act. (Doc. # 244 at | 12A, Case No-&-PRO00RDP). Second,
they rely on the conspiracy theory of personal jurisdiction bedaatendants participated in a
conspracy that injured subscribera Alabama and overt acts were committed to further the
conspiracy in Alabama. See id.at  12A(a)). Third, they contend that Defendants have
maintainedminimum contacts with Alabama because Defendaatge either () conmitted
intentional acts that were intended to cause harm in Alabama and actually caused harm in
Alabama, or 2) committed intentional acts that they knew were likely to cause injury within
Alabama. $ee id.at § 12A(b)(c)). Fourth,they allege that Defedants haveamaintained
minimum contacts with Alabama because they have members in Alabama or they transact
business within AlabamaSée idat 1 12A(f)).

With regard to the conspiracieflegedin these caseSubscriber Plaintiff€ontendthat
in 1982 he Associationbecame the sole owner of the Blue Cross and Blue Shield trademarks
after the Blue Cross Association and the Blue Shield Association merdédl. at  324).
According to Subscriber PlaintiffRCBSA is actually controlled by the Blue Plaagsd itsrules

and regulations are actually horizontal agreements between the Blue Pldnst [ 344).

Through the License Agreementsgmbership guidelinggndmembershipstandardsthe Blue

® In the 1950s, the Blue Plans transferred their rights to the Bloss@nd Blue Shield trademarks to
centralized entities.Id. at 11 32122).



Plans haveconspired with each other “to divide the geographic market for health insurance.”
(Id. at 11 35661). Defendants’agreement to allocate geographic markets has resuoltdoe
following harms to the residents of Alabama: (1) a reduction of health m®IGOMpanies
competing with BCBSAL for business; (2) unreasonable limitations on enteringAlabama
health insurance market; (8)e maintenance and enlargement of BCBISs market power; (4)
supraeompetitive premiums; and (5) the deprivation of “benefits of free and open competition,”
including the deprivation of access to a market whose phess beerestablishedn the
absence ofhonyprice restraint®n competition. I¢l. at ] 571, 573).

In addition Provider Plaintiffs allege th®CBS-AL is licensed to use the Blue Cross and
Blue Shield trademarks and has agrdedconductbusiness under those brandsly in
Alabama® (Id. at § 415). They claim thaBCBS-AL has at least a 90 percent market share in
the individual health insurance market and at least a 97 percent market share inltigeosima
health insurance marketld(). Moreoverthey assert thadBCBSAL has used itsnarket power
to charge supraompetitive premiums tindividuals and small groups that purchased health
insurance (Id. at § 418). For exampld, increased individual premiums by more than 17
percent in 2010. I4. at 1419).

Provider Plaintiffsalso contendhat venue is proper in this court for two reasons. First,
venue is proper under Section 12 of the Clayton Act because Defendants “transessbus

the Northern District of Alabama. (Doc. # 236 at 1 14, Case No-&2~PBO00ORDP). Second,

® The court notes tha®laintiffs have not stated where BCB& agreedto the License Agreements,
membership standards, or membership guidelin&ge,(e.g.Doc. # 244 at 1 5669, Case No. 2:18v-20000
RDP). At oral argument, counsel for five of the Moving Defendarfitsrimed the court that the License Agreements
are gwerned by lllinois law. (Doc. # 905 at 144, Case No. 2x:2000GRDP).



venue is proper under 28 U.S.C1391 because a significant part of the events, acts, and
omissions resulting in this action occurred in the Northern Distritd.).
[I. Record Evidence Concerning Personal Jurisdiction and Venue

A. Common Jurisdictional Facts

Through their submitted affidavits Moving Defendants haveresentedthe following
commonevidence regardingarticularcontacts they lack with the state of Alabanfarst, none
of the Moving Defendants are registeiiedAlabamaor licensed to do usiness in Alabamé.
Second, nonenaintain an office in Alabama or the Northern DistfictThird, none have an

employee based in Alabami. Fourth none direct marketing activities towargstential

" Similarly, Subscriber Plaintiffs also rely on Section 12 of the Clayton Act and.38CU§ 1391 to
demonstrate that venue is proper in this district. (Doc. # 244 at { 14NGa®d.3-cv-20006RDP). Theglaim in
their complaint that venue is proper in this district under Sections 4 &uod the Clayton Act. See id. But the
court has not considered these proposed alternative grounds for venuself®ghscriber Plaintiffisave proffered
no argument in support of them in their response to Moving DefendantginnotSee generallypoc. # 369, Case
No. 2:12cv-02532RDP).

8 (See, e.g.Doc. # 122, Ex. A at 1, Case No. 2:d820000RDP; Doc. # 210, Ex. 1 at 1, Case Nd.22:
cv-02169RDP (stating that Tripk$ Salud is licensed to conduct business in Puerto Rico and the U.S. Virgin
Islands); Doc. # 211 Ex. 1 at 1, Case No. 2¥D2169RDP; Doc. # 211, Ex. 2 at 1, Case No. 2c¥02169
RDP; Doc. # 211, Ex. 3 at 1, Case No. 2c¥202169RDP; Doc. # 211, Ex. 4 at 2, Case No. 2c¥202169RDP;

Doc. # 211, Ex. 5 at 1, Case No. 2d202169RDP; Doc. # 212, Ex. G atd, Case No. 2:12v-02169RDP; Doc.
# 213, Ex. 1 at 3, Case No. 2:&202169RDP).

° (See, e.g.Doc. # P2, Ex. A at 1, Case No. 2:48-20000RDP; Doc. # 210, Ex. 1 at 3, Case No. 2:12
cv-02169RDP; Doc. # 211 Ex. 1 at 2, Case No. 2c4202169RDP; Doc. # 211, Ex. 2 at 2, Case No. 2ci2
02169RDP; Doc. # 211, Ex. 3 at 2, Case No. 2ci202169RDP; Doc# 211, Ex. 4 at 2, Case No. 2:8202169
RDP; Doc. # 211, Ex. 5 at 2, Case No. 2c¥202169RDP; Doc. # 212, Ex. C, Case No. 2d202169RDP; Doc.

# 213, Ex. 1 at 3, Case No. 2:&202169RDP).

10 (See, e.g.Doc. # 122, Ex. A at 1, Case Nh13-cv-20000RDP; Doc. # 210, Ex. 1 at 3, Case No. 2:12
cv-02169RDP (asserting that Tripl® Salud has no employees or agents in any of the fifty states)#2d4 Ex. 1
at 2, Case No. 2:12v-02169RDP; Doc. # 211, Ex. 2 at 2, Case No. 2c¥02169RDP; Doc. # 211, Ex. 3 at 2,
Case No. 2:12v-02169RDP; Doc. # 211, Ex. 4 at 2, Case No. 2c¥202169RDP; Doc. # 211, Ex. 5 at 2, Case
No. 2:12cv-02169RDP; Doc. # 212, Ex. C, Case No. 2d202169RDP; Doc. # 213, Ex. 1 at 3, Case No. 2:12
cv-02169RDP).



insurance customeis Alabama,solicit business fronmdividual residents of Alabamar solicit
business frontompanies headquartered in Alabatha.

Eight of the nine Moving Defendants own meal property in the state of Alabama.
Likewise, eight of the nin®oving Defendants have no telephone number or mailing address in
Alabama®® Moreover,eightof the nine Moving Defendantio notmaintaina bank account in
Alabamal® Finally, seven of the nine Moving Defendants have stated that they do not issue

insurance policies or contracts in Alabafma.

1 (See, e.g.Doc. # 122, Ex. A at 2, Case No. 2dB820000RDP; Doc. # 210, Ex. 1 at 2, Case No. 2:12
cv-02169RDP (stating that TripkS Salud conducts no marketing or advertising in the fifty states);#2t1 EX.
1 at 2, Case No. 2:1&-021®-RDP; Doc. # 211, Ex. 2 at 2, Case No. 2c¥202169RDP; Doc. # 211, Ex. 3 at 2,
Case No. 2:12v-02169RDP; Doc. # 211, Ex. 4 at 2, Case No. 2c¥02163RDP; Doc. # 211, Ex. 5 at 2, Case
No. 2:12¢cv-02169RDP; Doc. # 212, Ex. F, Case No. 2420218-RDP; Doc. # 213, Ex. 1 at 3, Case No. 2:12
cv-02169RDP).

12 (See, e.g.Doc. # 122, Ex. A at 2, Case No. 2d4820000RDP; Doc. # 210, Ex. 1 at 3, Case No. 2:12
cv-02169RDP; Doc. # 211, Ex. 2 at 2, Case No. 2c¥02169RDP; Doc. # 211, Ex. 3 at 2, Case No. 2ci2
02169RDP; Doc. # 211, Ex. 4 at 2, Case No. 2c¥02169RDP; Doc. # 211, Ex. 5 at 2, Case No. 2c¥202169
RDP; Doc. # 212, Ex. B, Case No. 226¢202169RDP; Doc. # 213, Ex. 1 at 3, Case No. 2c¥202169RDP).
Blue Cross Blue Shieldf Arizona “has owned an interest in three real estate funds tHattoaly owned two
properties in Alabama.” (Doc. # 211, Ex. 1 at 2, Case No-@QAR169RDP).

13 (See, e.g.Doc. # 122, Ex. A at 2, Case No. 24B820000RDP; Doc. # 210, Ex. 4t 3, Case No. 2:12
cv-02169RDP; Doc. # 211 Ex. 1 at 2, Case No. 2ci/202169RDP; Doc. # 211, Ex. 2 at 2, Case No. 2c¥2
02169RDP; Doc. # 211, Ex. 3 at 2, Case No. 2c¥02163RDP; Doc. # 211, Ex. 4 at 2, Case No. 2c¥202169
RDP; Doc. # 211, Ex5 at 2, Case No. 2:4&-02169RDP; Doc. # 212, Ex. C, Case No. 2d202169RDP).
Capital BlueCross has not stated whether it maintains a teleplomeen or mailing address in AlabamaSeé
generallyDoc. # 213, Ex. 1, Case No. 2:£2-02169RDP).

14 (See, e.g.Doc. # 122, Ex. A at 2, Case No. 2:820000RDP; Doc. # 211 Ex. 1 at 2, Case No. 2:12
cv-02169RDP; Doc. # 211, Ex. 2 at 2, Case No. 2c¥02163RDP; Doc. # 211, Ex. 3 at 2, Case No. 2ci2
02169RDP; Doc. # 211, Ex. 4 at 2, Case Rdl2cv-02169RDP; Doc. # 211, Ex. 5 at 2, Case No. 2c102169
RDP; Doc. # 212, Ex. D, Case No. 22¢202169RDP; Doc. # 213, Ex. 1 at 3, Case No. 2c¥02169RDP).
Triple-S Salud has not asserted whether it has opened or maintained a bank accéalvarimaA $ee generally
Doc. # 210, Ex. 1, Case No. 2:t2-02169RDP).

15 (See, e.g.Doc. # 210, Ex. 1 at 2, Case No. 2id202169RDP; Doc. # 211 Ex. 1 at 3, Case No. 2:12
cv-02169RDP; Doc. # 211, Ex. 2 at 2, Case No. 2c¥202169RDP; Doc. # 21, Ex. 3 at 2, Case No. 2:t2-
02169RDP; Doc. # 211, Ex. 4 at 2, Case No. 2c¥02169RDP; Doc. # 211, Ex. 5 at 2, Case No. 2c¥#202169
RDP; Doc. # 213, Ex. 1 at 2, Case No. 2c¥202169RDP (averring that all of Capital BlueCross’s insurance
policies are issued in Pennsylvania)). Blue Cross & Blue Shield of Migsissid Excellus BlueCross BlueShield
do not directly address in their affidavits whether they issue insgiamlicies in Alabama, but both have stated that
they are not licensed to sell insurance in Alabama.



B.  Blue Cross & Blue Shield of Mississipp(“BCBS-MS”) *°

According to avice president for BCBMS, it is a Mississippi corporation whose
principal place of business is in Mississippi. (Doc. # 122, Ex. A at 1, Case Nec\22OB00-
RDP). As of December 31, 2012,198 BCBSMS members resided in Alabanaad 1,840
BCBSMS members resided in th¢orthern District in particular as dlhat date. (Doc. # 177,
Ex. A at 2 Case No. 2:1-8v-20000RDP). Approximately 8,00BCBS-MS membersreceived
covered services thugh the BlueCard program from providers located in the state of Alabama
in 2012.” (d.). Ofthe BCBSMS members who received covered services in Alab&r740 of
them receivedhose services from providers located in the Northern Distridt). (Accordingly,
less than one percent of BCB&S’'s membership resided in the Northern District in 2012, and
less than one percent of its members received health care services from provteidorthern
District. (See id. BCBSMS does not pay incoetaxes or property taxes in Alabama. (Doc. #
122, Ex. A at 2, Case No. 2:3-20000RDP).

BCBSMS has entered into contractgth nine physicians who reside in the Northern
District. (Doc. # 256, Ex. 1 at 1, Case No. 2td820000RDP). BCBSMS did nd solicit the
physicians’ services; rather,rggceived unsolicited applications fraime physicians who sought
to join BCBSMS'’s provider network. I(. at 2. BCBSMS allowed these physicians to join its
provider networkbecause they operatedancouny (in Alabama) that is contiguous the state
of Mississippi. [d.). BCBSMS’s corporate representativestified that these providers
conducted theifprimary business” within Mississp but have physical offices in a contiguous

countyto the state oMississippi (Doc. # 371, Ex. 37 at 71, Case No. 2c¥202532RDP).

% This opinion discusses the individual Moving Defendants in descending ordemiber of members in
Alabama.



BCBSMS offers health insurance to employers with employees who residede the
state of Mississippi (Id. at 21). If an employer has employees in other states, including
Alabama,BCBSMS is aware of that faavhen it agrees to provide health insurance products to
the employer. I€. at 25). It acts as a host plan for employees who work for employers based in
Alabama. [d. at 3940). It can determine a subscriberdgcation of raidencethrough
enrollment information provided by an employean initial enroliment formcompleted by an
individual purchasing an insurance plamr, an individual’s address change in the electronic
“membership portal.” Ifl. at 49-50. It does not issue health insuranoendividual applicants
who do not reside in Mississippi when they apply. &t 50).

From 2008 to 2013, an average of 4,186 subscribers and 7,463 members eMBCBS
resided in the state of Alabaneach year (SeeDoc. # 218, Ex. 22, Case No. 2:t2-02169-
RDP (averaging the subscribers and members providecdach calendar yean the chart).
During those year8CBSMS received an average $869,148.83 in premiumger yearfrom
Alabama subscribers(See id. Hedth care providersn Alabama submitted an average of
42,077 BlueCard claim® BCBSMS per year, and BCBS-MS paid an average of $7,369,179.41
per year to settléghose claims.(See id. Moreover, from 2008 to 2013, average ofL,894
BCBSMS subscribes and 3,202BCBS-MS members resided in the Northern District, and
BCBSMS received an average of $189,286.80 per year in premiums from subscribers in the
Northern District. (See id. Health care provideiis the Northern District submitted an average
of 18,651 BlueCard claims per yean BCBSMS, and BCBSMS paid an average of
$2,710,749.230 settlethose claims. See id).

BCBSMS owns a subsidiary, Bluebonnet Life Insurance Company, dbatlucts

business in Alabama and is licensed to selliigeirance in Alabama. (Doc. # 371, Ex. 3b&t
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68, Case No. 2:1-2v-02532RDP). Currently, Bluebonnet Life Insuran€@mpanydoes not
actively sell or market life insurance to groups or individuals residing outside sHig¥ippi.
(Id. at68-69.

C. HealthNow New York, Inc., d/b/a BlueCross BlueShieldof Western New
York and BlueShidd of Northeastern New York (“HealthNow”)

HealthNow is a nonprofit corporation that is incorporated in New York and has its
principal place of business in New York. (Doc. # 211, Ex. 4 at 1, Case Nec\2(2169-
RDP). HealthNow's manager of national accounts has averred that, from 2013 t@QL6e
HealthNow did not file tax retus or pay taxes in Alabamald(at 2. From 2013 to 2016, an
average of 2,084 HEaNow members resided in Alabarpar yeay and an average of 1,027
thosemembers resided in the Northern Districkd. @t 3). According to HealthNow affidavit,
approximately 0.4 percendf its members resided in Alabama during those years, and
approximately @ percentesided in the Northern DistrictSée d.). On average, during a four
year period referenced in HealthNow's supplemental affidavit, it rece@@b®,465er yearin
premiums from its members in Alabaraad an average of $902,248 per yiegoremiums from
its members in the Northern District. (Doc. # 220, Ex. 4 at 2, Case Noc2(2t69RDP).

From 2012 ta2015 an average of 2,254 HealthNow membeash yeareceived health
care servicem Alabama through thBlueCard Program. (Doc. # 211, Ex. 4 at 3, Case No. 2:12-
cv-02169RDP). An average of 1,741 membeeach year received health care servioethe
Northern District. Id.). Thus, less than one percent of HealthNow’s total membership received
health care services in Alabama or the Northern Distr{8ee d. at 4). To settle providers’
BlueCardclaims, HealthNow paid an average of $4,333,427 per year to providers in Alabama, of
which an average of $2,707,830 per year was paid to providers in the Northern District# (Doc

220, Ex. 3 at 3, Case No. 2:t2-02169RDP).
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D. Capital BlueCross (“Capital”)

Capital “is a Pennsylvania hospital plan corporation.” (Doc. # 213, Ex. 1 at 1, Case No.
2:12¢v-02169RDP). According to a Capital paralegal, Capital only issues indivitheallth
insurance plans for individuals who reside in 21 counigisin Pennsylvaniaand group health
insurance plans foemployers who are headquartered or have a “corporate presence within
Capital's 2%county service area.” Id. at 2. Capital's insurance policies are issued in
Pennsylvania, governed Bennsylvania law, andontainforum selection clauses that require
disputes to be handld®y courts locateth Dauphin County, Pennsylvaniald(at 23). Capital
does not contract with medical providers in Alabamd. at 3.

As of April 2015,Capitalhas 245 subscribers and 587 members who reside in Alabama.
(Id.). Of those subscribers and members, 148 subscribers and 386 members reside in the
Northern District. Kd. at 34). According to Capital, “approximately 0.080% of [its] members”
reside in the state of Alabanand “approximately 0.053%” afs members reside in the
Northern District. Id. at 4).

Capital’s affiant has assertéat it “derives no revenue from its activitias” Alabama.

(Id. at 3). In 2012, it paic2,074,988.83 to settlBlueCard claims arising from health care
services provided in Alabamald(at 4. During the first eight months of 2013, Capitateived
8,888 claims from Alabambasedproviders ofhealth care serviceand paid $2,375,717.59 to
settle those claims.SgéeDoc. # 218, Ex. 24, Case No. 2:t2-02169RDP). Of those claims,
6,645 claimscame from providers based in the Northern District, for whidBapital paid
$2,061,697.57. See d.). During those eight monthsCapital obtained approximately
$720,859.8 in premiums and $149,405.57 in administrative fiees subscribers residing in

Alabama. (d. at 2).

12



Capital offers group insurance plansetmployerswith employees who residrutside of
Capital’s geographic service are@Doc. # 218, Ex. 6 at 228, Case No. 2:12v-02169RDP).
According to Capital's corporate representgt@eapitalis awarethat some of itsubscribers live
and work outside of itgeographicservice area. Iq. at 33). Having said thaif an insurance
group has betweenone and one hundredmembers Capital requires that at least tweffitye
percent ofthe employer'snrolling subscribers reside within Capital’'s geographic service area.
(Id. at 3435). For small and midsize group plans, Capital is aware of where subscribing
employees reside before it issues insurance coverage bemanadenent applications must
include an employee’s residential addresd. at 4243). For large group plans, Capital is aware
of the subscribers’ residential locatioasthe time that the gup plan is formed because the
employees'residential addresses aebmitted in ordefor Capitalto produce an “experience
rated” quote. I¢l. at 44).

E. Blue Cross Blue Shield of Arizona‘(BCBS-AZ")

BCBSAZ is an Arizona corporation whose principal place of business is in Arizona.
(Doc. # 211, Ex. 1 at 1, Case No. 2cd202169RDP). According to BCBSAZ's corporate
ombudsman, from 2013 to 2015, an average of 474 B&B8embers resided in Alabaneach
year; of those members, an average of 266 residethe Northern District. I4. at 3.
Additionally, from 2012 to 2016, an average of 530 B&BS members received health care
services in Alabama per year, and an average of 411 of those members reeelivatl sarvices
in the Northern District. 1¢.). From 2012 to 2015BCBSAZ collectedan average of $427,064
per year in premiums from its subscribers in Alabama, including an avefr&g884,976 per year
in premiums from subscribers this district (Doc. # 220, Ex. 1 at Zase No. 2:12v-02169-

RDP). From 2013to 2015,BCBS-AZ paid an average o$1,967,555er yearto settleclaims
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submittedby Alabama providers through the Blbard Program. I¢. at 23). And BCBSAZ
paid an average ofl§650,888er yearto providers in the Northern Distritt. (1d.).

A corporate representative for BCBZ acknowledged that is able toprovidehealth
insurance tcemployeeswvho resideoutside of Arizona if thie employer is based in Arizona,
unless the employee resides in Washington or Mississippi. (Doc. # 218, Ex. 7 at 21-22, Case No.
2:12¢v-02169RDP). BCBSAZ cannot “transact insurance” in Washington or Mississippi due
to licenserequirements in those statedd. @t 22). When an employer seeks to purchase health
insurance from BCB&Z, BCBSAZ requestghat the employer provide residency information
about its employees so that it garoducean accurate quote.ld( at 46341). BCBSAZ stores
residency information aboiis subscribers in a databaséd. @t 41).

F. Noridian Mutual Insurance Company, d/b/a/ Blue Cross Blue Shield of
North Dakota (“BCBS-ND”)

BCBSND is a North Dakota company whose principal place of business is in North
Dakota. (Doc. # 211, Ex. 5 at 1, Case No. Z&D2169RDP). According to a vice president’s
affidavit, BCBSND has not entered into a contractual relationship with a health care provider in
Alabama. [d. at 2). It hashotfiled tax returnor paid taxesn Alabama. Id.).

From 2013 to 2016, an average of 364 BENES members resided in Alabangach
year (Id. at 3). Of these members, an average of 306 resided in the Northern Digtrigt. (
From 2012 to 2015, BCBSD collectedan averagef $748,299 per year in premiurfrem its
members in Alabama(Doc. # 220, Ex. 5 at 2, Case No. 2cd202169RDP). Its members in
the Northern District paid an average of $599,361 per year in premilans. (

Moreover, from 2012 to 2015, an average of 760 BOEBSmembers received health

care services from Alabanmoviders through the Bl@ard Prograneach year (Doc. # 211,

" The court has not included BCBZ’s BlueCard payments to providers in 2012 in its yearly average of
payments becae BCBSAZ has only provided payment data for the final seven months of 2012.
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Ex. 5 at 3, Case No. 2:42-02169RDP). Of these members, on averagfgh received health
care services in the Northern Districtd.}.

BCBSND’s corporate representative testified that the company requests the addresses
for subscribersf it is producing a quote for a group. (Doc. # 218, Ex. 15 at 22, Case Ne. 2:12
cv-2169RDP). Therefore, it sometimes knows the residential address of aof-state
subscriber before issuing insurance coverage to the subscridgr. Kor large employers, it
might obtain the residential address of potential subscribers “through a centus’eafployer.

(Id. at 23). However, for small employers, “it's pretty well understood &/iftile employees]
live.” (Id.).

G. Blue Cross Blue Shield of Kansa (“BCBS-KS”)

BCBSKS is a Kansas corporation whose principal place of business is in Kansas. (Doc.
# 211, Ex. 2 at 1, Case No. 2:22-02169RDP). From 2013 to 2016, an average of 149 BEBS
KS members resided in Alabamald.(at 3). Unlike the other Mving Defendants, BCBE&S
has averredhat it cannotcalculate themonetaryamount of premiumsghat it has receivettom
its members in Alabama ots members irthe Northern District because the companilects
lump-sum premium payments from its group subscribers. (Doc. # 220, Ex. 2 at 2, Case No.
2:12-cv-02169RDP).

From 2012 to 2015, an average of MOBSKS members received health care services
each ar in Alabama through the BlueCard Program. (Doc. # 211, Ex. 2 at 3, Case Nov-2:12-
02169RDP). Of these members, approximately 321 each year received health care services in
the Northern District. Il.). During those years, BCBISS paid an average of $654,26dr year

to settle Blu€ard claims fromhealth careroviderslocatedin Alabama. (Doc. # 220, Ex. 2 at
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2, Case No. 2:22v-02169RDP). And it paidapproximately $553,266 per year for claims from
providerslocatedin this district (Id.).

BCBSKS’s corporate representative confirmed that it receives census forms from
employers seeking to insure more than 50 employees. (Doc. # 218, Ex. 4 at 39, Case-No. 2:12
cv-02169RDP). Its census forms require the employer to provide a residential aftofreash
employee. 1@.).

H. Excellus BlueCross BlueShield (“Excellus”)

Excellus is a New York corporation whose principal place of business is in Nekv Yor
(Doc. # 212, Ex. G at 1, Case No. 2td202169RDP). According to Excellus’s vice president
of salesat the end of 201Excellus had 137 subscribers in the Northern District. (Doc. # 212,
Ex. H, Case No. 2:12v-02169RDP). In 2013, Excellus obtained approximately $109,000 in
premiums from its subscribers in the Northern DistficExcellus’s vice president of claims has
averred that it paid $949,429.95 to providers in the Northern Distriatldéims submitted in
2013. (d., Ex. I). And Excellus’s counsel hatsoaverred that the 2013 data from Excellus
fairly represents its contacts with the Northern District. (Doc. # 369, Ex. 27 asd Noa 2:12
cv-02532RDP (“Excellus . . . has no reason to believe that 2013 is not representative of the
several years prior or since[.]”)According to Excellus’s director of contract negotiations, it
currently has no contracts with health care providers in AlabaDac. ¢ 22, Ex. E Case No.
2:12<v-02169RDP).

Excellus’s corporate representative confirmed that it receives infiomabout the
geographic location of a group’s employees during the application process through a census

(Doc. # 218, Ex. 8 at 103, Case Nal2cv-02169RDP). The representative did not know how

18 Subscriber and Provider Plaintiffs have calculated the amount ofymenabtained by Excellus from
Northern District subscribers, and Excellus has not disputed theilatilns. SeeDoc. # 222 at 4, Case No. 2:12
cv-02169RDP).
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Excellus stored residential information about its subscribe3se {d.. The representative also
was unaware of how many Excellus subscribers lived in Alabama or the Northerat.Digd.
at 104).

l. Blue Cross Blue Shield of Wyoming (“BCBS-WY™)

BCBSWY is a Wyoming company whose principal place of business is in Wyoming.
(Doc. # 211, Ex. 3 at 1, Case No. 2td202169RDP). BCBSWY has filed tax returns in
Alabama for income that it derivdtom a partnership. Id. at 2). Its affiant did not state how
much income BCBSVY derived from that partnership, but he noted that the income from this
partnership constituted less than 0.01 percent of BGBS total income per year. Id.).
BCBSWY has contracted with onboratory located in the Northern Districtld.f. But its
affiant does not state how much business BOBS conducted with that laboratory.Sée id).
According to a corporate representative, the laboratory, LabCorp, is headegiant Alabama
but has laboratories throughout the nation, including laboratories in Wyoming. (Doc. # 218, Ex.
9 at 54-55, Case No. 2:12-02169RDP).

From 2013 to 2016, an average of 12 BOBS members resided in Alabareach year
and approximately 4f those members resided in the Northern Distrild. gt 3). From 2012 to
2015, BCBSWY collectedan average of $40,936 per year in premiums from its members in
Alabama. (Doc. # 220, Ex. 3 at 2, Case No. 2\t:P2169RDP). And itcollectedan averge
of $12,508 per year in premiums from its members in the Northern Distidct. (

From 2012 to 2015, an average of 386 B&BY members received healtlare services
in Alabama through the BlueCard Program each year; of those members, ageave3

received heath care services each year in the Northern Distdctat 8). On averageBCBS
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WY paid $94,411 per yedo settleclaims from proviérs in Alabama through the BlQard
Program, and it paid $86,708 per yaasettleclaims from provides in this district. Id.).

BCBSWY'’s corporate representative asserted that it is not a control plan for aahatio
account. (Doc. # 218, Ex. 9 at 65, Case No. -2\22169RDP). In most circumstances,
BCBSWY requires that a majority of a group plarémployees must live in Wyoming in order
for it to issue health insurance to that groupeq idat 2627).

J. Triple -S Salud (“Triple-S”)

According to an associate general counsel for TH8Management, Tripl& is licensed
to conduct business in Puerto Rico and the U.S. Virgin Islands. (Doc. # 210, Ex. 1 at 1, Case No.
2:12cv-02169RDP). For the years 2008 to 20IH;ple-S had a maximum of 4 members reside
in Alabama andh maximum of 3 members that residadthe Northern District. 1¢.). As of
March 31, 2016, two Tripks members reside in Alabamdd.). Fifteen(15) Triple-S members
received healthcare services in Alabama from January 2015 to March 2016 tineBlyleCard
Program (Id. at 2. In 2012, TripleS received 781 claims fno Alabama providers through the
BlueCard Program® (Doc. # 369 at 9 & n. 25, Case No. 2th202532RDP). From 2011 to
2015, TripleS obtained approximately $42,360 in premiufnem ten different Alabama
subscribers. (Doc. # 218, Ex. 28, Case No. 2:12-cv-ORIBP).

From 2008 to 2010, Tript& paidapproximately $735,00t® ActekSoft, a Birmingham

based firm that produces software for the insurance and health care payes.fla(kmc. #

19 Triple-S has not disputed this factual assertion by Provider Plaintisedoc. # 382 at 4, Case No.
2:12-cv-02532RDP).

2 Triple-S has produced a spreadsheet outlining payments that é tmadsingle vendor. (Doc. # 218,
Ex. 27 at 4, Case No. 2:42-02169RDP). The spreadsheet notes that three of the payments were made to
“Actek.” However, neither the spreadsheet nor the cover letter sent by-Stgpd@unsel identified the vendor wh
received the rest of these payments. At oral argument, Bipleounsel confirmed that all of the payments were
made to ActekSoft, not just the payments identified by check npdaked on the document. (Doc. # 905 at 162,
Case No. 2:18v-20006RDP). Because the spreadsheet does not indicate that-$rigleeived any discounts from
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218, Ex. 27 at 4, Case No. 2:22-02169RDP). See alsd.auren B. CooperCalifornia Firm
Buys Birmingham’s ActekSpfBirmingham Business Journal (Feb. 10, 2010, 12:17 PM),
http://www.bizjournals.com/birmingham/stories/2010/02/08/daily16.htmilriple-S  regularly
paid ActekSoft several timesachyear. GeeDoc. # 218, Ex. 27 at 4, Case No. 2t4202169-
RDP). Also, Triple-S paidBECPR, Inc$5,000 in September 2010 and $10,000 in January 2011
for professional consulting servicedd.(at 56).

According to TripleS’s corporate representative, it does not know how many members
live in Alabama because it relies on members toregibrt their residences. (Doc. # 371, Ex. 7
at 40-41, Case No. 2:1:2v-02532RDP). But the representative provided inconsistanswers
when asked whether Tript& receives information about the geographic location ofobut
territory subscribers before it issues health insurance to an employer headquarteredoin Pue
Rico. On the one hand, when asked whether F8plebtains documentsom an employer
showing the geographic location t§ employees “as part of the due diligence for TkHgle
providing coverage,” the representative responded that I3ipdeeivessuch documents.ld. at
127). In addition,the representative testified thamnployersseeking group health coverage
inform Triple-S during negotiations/hether they want TripkS to provide health insurance to
employees living outside of Puerto Ricdad.(at 12§. The representativalso confirmed that
Triple-S couldsometimes larn of the geographic location of employees who would be covered
by a proposed insurance group through a ceofsas employer (Id. at 13Q. On the other hand,
the representative testified that TryBeclearly informs employers seeking health insurdtice

the service area is Puerto Rico.ld.(at 12930). And she denied that Tripl® receiveswritten

ActekSoft, the court infers that Tripe paid ActekSoft the amount requested in its invoices, &cred by the
spreadsheet.
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information concerning where potential subscribers reside when it decid#ben to issue an
insurance contract.ld. at 13).

K. BlueCard Program

The BlueCard Program allows a member of a Blue Plan to obtain health care services
“while traveling or living in another [Blue Plan’s] Service Area” (Doc. # 369,3 at 3, Case
No. 2:12cv-02532RDP). The Program allows a member to receive the benefits protiged
ther Home Plarwhile accessing the “provideetworks and savings” from the Host Platd.)(

When a member of an cof-area Blue Plan receives medical services from a health care
provider, the provider submits a claim to the IddaktPlan not the member’'s Home Planld.(
at 5. TheHostPlan “validates the provider information and applies its pricing . . . using a set of
standard pricing methods and rulesfd., TheHostPlan must inform the owdf-areaHome
Plan abouthediscounts and differentials that it receives from the health care provideat &
6). Whena Home Plan receives &8lueCardsubmission froma HostPlan,the Home Plan
reviews the member’s coverage and determines whether the member was eliggb&vie the
medical services rendered by thevider (Id. at 6). TheHome Plan approves or denies the
claim and sends its adjudication to its membdédl.).( Also, it sends a disposition of the claim to
the Host Plan, which includes an authorization to pay the proyidendard administrative
expense allowances, and any applicable “network access tdg.” TheHostPlanmay charge
a network access fee for “delivering the benefits of its provider contractéwmrke’ to an out
of-area Blue Plan. Id.). According to the Internal Revenue Service, “Access Fees are usually
computed as a percentage of the savings between a provider’s standard ratetéost Rlaa’s]

contracted rates.”ld.).
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V. Standard of Review

A Rule 12(b)(2) motion tests the court’'s exercise of personal jurisdiction over a
defendant. SeeFed. R. Civ. P.12(b)(2). “A plaintiff seeking the exercise of personal
jurisdiction over a nonresident defendant bears the initial burden of allegihg icomplaint
sufficient facts to make out a prima facie case of jurisdictiodriited Techs. Corp. v. Mazer
556 F.3d 1260, 1274 (11th Cir. 2008ge alsdPosner v. Essex Ins. Cd.78 F.3d 1209, 1214
(11th Cir. 1999) (“A plaintiff seeking to obtain jurisdiction over a nonresident defendaatlyniti
need only allege sufficient facts to make out a prima facie case of juosdict If a plaintiff
satisfies his initial burden araldefendant then chHahges personal jurisdiction by submitting
affidavit evidence in objection to personal jurisdiction, the burden traditionally stk to the
plaintiff to produce evidence supporting jurisdictionSee Meier ex rel. Meier v. Sun
International Hotels, Ld., 288 F.3d 1264, 126@.1th Cir. 2002);see also Posnefdl78 F.3d at
1214 (“The plaintiff bears the burden of proving ‘by affidavit the basis upon which juresdic
may be obtained’ only if the defendant challenging jurisdiction files ‘afftdami support of his
position.” (citation omitted)). When the issue of personal jurisdiction is decided on the
evidence, but without a discretionary hearing, a plaintiff demonstratesnaa“pacie case of
personal jurisdiction” by submitting evidence sufficient to defeat a motion madegmirto
Rule 50(a) of the Federal Rules of Civil Proceduse Snow v. DirecTV, Inel50 F.3d 1314,
1317 (11th Cir. 2006). At this evidentiary juncture, tbeurt construes the complaints’
allegations as true if they are untmverted by affidavits or deposition testimoity, and where
there are conflicts, the court “construe[s] all reasonable inferences in fava plathtiff[s].”
Whitney Info. Network, Inc. v. Xcentric Ventures, |L01@9 F. Appx. 738, 741 (11th C2006)

(unpublished) (quotiniyleier, 288 F.3d at 1269).
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A Rule 12(b)(3) motion tests whether venue is proper in the court selected loytiéf.pla
SeeFed. R. Civ. P. 12(b)(3). “When venue is challenged by a Rule 12(b)(3) motion, [a] plaintiff
has the burden of showing that venue in the forum is propgaitthett v. Paschall Truck Lines,
Inc,, 714 F. Supp. 2d 1171, 1172 (M.D. Ala. 2010). The court must accept the complaint’s
allegations as true, unless those allegations are contradicted by a defeaftldata testimony.

Id. If an allegation in the complaint is challenged, “the court may examine factdeoafshe

complaint to determine whether venue is proper” and “may make factual Sndewpssary to
resolve motions to dismiss for improper venuedd. (quoting Bryant v. Rich 530 F.3d 1368,
1376 (11th Cir. 2008)).

V. Analysis

Provider Plaintiffs and Subscriber Plaintiffeve providedfour possible groundso
justify the court’s exercise of personal jurisdiction over Moving Defendantst, &ccording to
Plaintiffs, Section 12 of the Clayton Act grants the court personal jurisdiction over Moving
Defendants because all Moving Defendants transact business in Alayam#ée court’s
exercise of personal jurisdiction comports with the Fifth Amendment's Dues$¥dClause
Second, all Moving Defendants are subject to personal jurisdiction under Alabama&ariong
statute because they are parties to a conspaadst least one of thego-conspiratordias taken
overt acts in furtherancef the conspiracy in Alabama. Third, Alabama’s larg statute
authorizes personal jurisdiction over Moving Defendants because they have established
minimum contacts with the state of Alabgnaad the court’s exercise of personal jurisdiction
comports with the Fourteenth Amendment’s Due Process Clause. Fiilallytjffs claim that

personal jurisdiction is appropriate undé&labama’s long-arm statute because Moving
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Defendants have committed an intentional tortl theeffectsof that tort wereaimed tovards
Alabama.

Additionally, Provider Plaintiffs and Subscriber Plaintifegue thatvenue is proper in
this courtfor two reasons. First, Section 12 of the Clayton Act, in addition to establishing
personal jurisdiction in this courtestablishesvenue n this district because all Moving
Defendants transact businegghin this district. Second, venue is proper in thirict under 28
U.S.C. 8 1391(b)(2) because a substantial part of the actions giving Bedgetadants'market
allocation conspacy acurred in this district.

The court first willaddress whether Section 12 of the Clayton Act establishes personal
jurisdiction and venue in this district under the integrated approach. Then, thewdburt
examine whether it may exercise personal juctsth over Moving Defendants undéhe
conspiracy theory of personal jurisdictionNext the courtwill addresswhether Moving
Defendants have established minimum contacts in Alabama by purposefulilygatreemselves
of the privilege of conducting busss in this state. Finally, the court will discuss whether

venue is proper in this court under 28 U.S.C. § 1391, the general venue statute.

2L After careful review and lengthy dedibation, the court concludes that it need not determine whether
Moving Defendants are subject to the court’s personal jurisdictiorr tineeffects test applied Dalder v. Jones
465 U.S. 783 (1984). Most of the cases applying Gladder effects testd antitrust actions use the test to
demonstrate that a foreign defendant has expressly aimed its conductsttiveatshited States as a whole, rather
than towards a particular stat&ee, e.g.In re Magnetic Audiotape Antitrust Litigatip834 F.3d 204207-08 (2d
Cir. 2003). And, although the Ninth Circuit has appliedGladder effects test to establish personal jurisdiction over
domestic defendants, the defendants in that case had made “wash salesl aodducted other acts to manipulate
the natual gas market in a particular state, Wiscons8ee In re Western States Wholesale Natural Gas Antitrust
Litigation, 715 F.3d 716, 7425 (9th Cir. 2013)aff'd sub nom.Oneok, Inc. v. Learjet, Inc135 S. Ct. 1591 (2015).
Here, in contrast, Moving Defendants have a stronger argument thah#rket allocation scheme was not directed
at a particular state. Rather, to the extent any scheme existed, it was condtictedde and was, by all accounts,
intended to have nationwide effect. Because the court finds that Movingdaafsnare subject to the court’s
personal jurisdiction on three alternative grounds, it declines & upbn whether they are subject to personal
jurisdiction in Alabama under thealdereffects test.
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A. The Court May Exercise Personal Jurisdiction Over Moving Defendants
Under Section 12 of the Clayton Act Because Venue is Proper in This District
Against All Moving Defendants Under Section 12
Provider and Subscriber Plaintiffs both assert that Moving Defendants aret salijee
court’s personal jurisdiction because the actions currently at issue aghtouoder the antitrust
laws and Moving Defendants conduct substantial business within the Northern Dostrict
Alabama. $eeDoc. # 218 at 89, Case No. 2:12v-02169RDP; Doc. # 369 at-24, Case No.
2:12cv-02532RDP). In challenging this basis for personal jurisdiction and venue, Moving
Defendants first argue that they do not conduct substantial business within theriN@istrict
because (1) they do not meet the factors for conducting substantial businesdisttict, and
(2) only a small percengia of their members have resided in this district or received health care
services from providers in this distrfét. Second, Moving Defendants assert that the court’s
exercise of personal jurisdiction under Section 12 does not comport with their due pigidsss
because it would impose an unreasonable burden on them, the federal interests presat in the
actions do not outweigh that burden, and they only have limited and incidental contacts with
Alabama®
For the reasons explained below, the court concludes that venue is proper in the Northern
District for the claims against all Moving Defendants under Sectiomflthe Clayton Act
because all Moving Defendants have conducted substantial business in thist. distric

Accordingly, for the following reasonghe court findshat venue is proper in this court under

Section 12 of the Clayton Acfor that reason itmay e&ercise personal jurisdiction over

22 (SeeDocs. # 209 at-8; 210 at 18 ; 211, Memorandum of Certain Defendants in Support of Motion to
Dismiss for Lack of Personal Jurisdiction and Improper Venue 18t 212 at 4; 213 at 6, Case No. 2cd202169
RDP).

% (SeeDocs. # 209 at 8; 210 at £38; 211,Memorandum ofertain Defendants in Support of Motion to
Dismiss for Lack of Personal Jurisdiction and Improper Venue,-a81013 at 6/, Case No. 2:12v-021693RDP).
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Defendants under Section 12, and that this exercise of personal jurisdiction dog#enibthe
Due Process Clause of the Fifth Amendment.
) The Relevant Legal Standards

Under Section 12 of the Clayton Act:

Any sut, action, or proceeding under the antitrust laws against a corporation may

be brought not only in the judicial district whereof it is an inhabitant, but also in

any district wherein it may be found or transacts business; and all procesk in s

cases mape served in the district of which it is an inhabitant, or wherever it may

be found.

15 U.S.C. § 22. Section 12 contains both a personal jurisdiction provision and a venue provision
for corporate defendants sued under the antitrust [&MsEnters., Inc. v. Global Traffic Techs.,

Inc., 725 F.3d 718, 724 (7th Cir. 2013). Venue is appropriate in any district where the
corporation (1) is an inhabitant, (2) is found, or (3) transacts busihef$. Section 12's
personal jurisdiction clause “provides for nationwide (indeed, worldwide) seo¥iprocess and
therefore nationwide personal jurisdictiond.

Section 12 of the Clayton Act enlarged the specific antitrust venue provision contained i
Section 7 of the Sherman Act, which had permitted plaintafring an antitrust suit in any
district where a corporate defendant could be found or residedled States v. Scophony Corp.
of America 333 U.S. 795, 8085 (1948). Congress enacted Section 12 to “relieve[ ] persons
injured through corporate violahs of the antitrust laws from the often insuperable obstacle of
resorting to distant forums for redress of wrongs done in the places of their business or
residence.” Id. at 808(internal quotation marks omitted). Thus, “Section 12 venue is broader

thanvenue under either the Sherman Act or the general venue statute as it axi$ted.T KM

Enters, 725 F.3d at 730. Nevertheless, although Congress intended for the Clayton Act to

24 Neither group of Plaintiffs has argued that any of the Moving Defendamtarainhabitant ofhe
Northern District or that they can be found in the Northern District. Tthescourt’s discussion is limited to the
transactsusiness prong for establishing venue under Section 12.
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provide broader procedural remedies for plaintiffs who had sufferdduabinjuries, “it was . . .
quite careful in expanding venue, rejecting several broader proposals than the onerfacied

in Section 12.” Daniel v. Am. Bd. of Emergency Medicid8 F.3d 408, 425 (2d Cir. 2005)
(quoting United States v. Nationalitg Lines 334 U.S. 573, 588 (1948)). Instead, “it created
specific limits on venue-limits that for many corporations would result in a set of permissible
districts much smaller than the entire United Stat&$\f Enters, 725 F.3d at 730.

In an earlielopinion, the court addressed the ongoing circuit split on the issue of whether
the personal jurisdiction and venue clauses of Section 12 must be applied in conjunction or
whether a plaintiff can mix and match these clauses with other statutory @nsvisi re Blue
Cross Blue Shield Antitrust Litigatip@6 F. Supp. 3d 1172, 1136 (N.D. Ala. 2014). In that
opinion, the courtoted that the Eleventh Circuit had not addressed (as of the time of the
opinion) the circuit split.1d. at 1195. To the coust knowledge, the Eleventh Circuit still has
not addressed this circuit split. In the absence of binding authority, the court adopted t
majority “integrated” approach, as best articuldtgdhe Seventh Circuit in itkM Enterprises
opinion. Id. at 1196. Thus, “[t]o avail oneself of the privilege of nationwide service of process,
a plaintiff must satisfy the venue provisions of Section 12’s first clause.helfwsshes to
establish venue exclusively through Section 1391, she must establish perssdiatipm some
other way.” KM Enters, 725 F.3d at 730.

Under Section 12, venue is appropriate for an antitrust suit against a corpéeatiade
in any district where the defendant engages in “any substantial buspeasans.” Scophony
Corp, 333U.S.at 807. A court must judge whether a defendant transacts substantial business in

a district “from the point of view of the average businessman and not in proportion édethers
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revenues of the defendantBlack v. Acme Markets, Inc564 F.2d 681, 687 (5th Cir. 197%7).

Both purchases by a defendant in a district and sales by a defendant in a destriistsadered
transactions of business for purposes of Sectionld.2 And the purchases and sales considered
by a court to determine whethedafendant has conducted substantial business in a district need
not be connected to the subject matter of the antitrust $dit. A corporation can transact
business within a district even if all of the relevant transactions aretatéens characterKing

v. Johnson Wax Assocs., Ie65 F. Supp. 711, 716 (D. Md. 1983).

According to theKing opinion, “courts generally are in agreement that a corporation’s
contacts with a district must be somewhat regular and continuous; meager, cspeautigs
within the district are not sufficient.”ld. Although there is no “singular definitive test for
transacting business,” the most important factor to consider is “the dolamarof business
transacted in the district.In re Chicken Antitrust Litigatiord07 F. Supp. 1285, 1291 (N.D. Ga.
1975).

At oral argument and in their briefs, the Moving Defendants have pointed the @ourt t
certain authority in support of their argumetttat the court should consider the percentage of
their total businessonductedwithin this districtas a factor weighing against the propriety of
Section 12 venue in thisdlrict. (See, e.g.Doc. # 209 at &, Case No. 2:12v-02169RDP
(citing KM EnterprisesJung v. Association of American Medi€&dlleges 300 F. Supp. 2d 119
(D.D.C. 2004),Sanderson v. Spectrum Labs, 227 F. Supp. 2d 1001 (N.D. Indaff'd, 248

F.3d 1159 (7th Cir. 200@unpublished)andBuckeye Associatektd. v. Fila Sports, Inc616 F.

% In Bonner v. City of Prichard, Ala661 F.2d 1206, 1209 (11th Cir981) (en banc), the Eleventh Circuit
adopted as binding precedent all Fifth Circuit decisions handed down prierdiosie of business on September 30,
1981. The court has not discovered any Eleventh Circuit opinion disglissamy detail the test for “transacting
business” under Section 12Z2f. DeLong Equip. Co. v. Washington Mills Abrasive, 40 F.2d 843, 855 n. 16
(11th Cir. 1988) (declining to address whether venue was proper itriatdisurt under Section 12 of the Clayton
Act because itvas proper under 28 U.S.C. § 1391).
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Supp. 1484 (D. Mass. 1985), in support of BEAS’s Section 12 venue argumeliteealso
Doc. # 211, Memorandum of Certain Defendants in Support of Motion toifidor Lack of
Personal Jurisdiction and Improper Venue94i0, Case No. 2:12v-02169RDP (citing KM
Enterprises Daniel, SandersopandAustad vUnited StateSteel Corp.141 F. Supp. 437 (N.D.
Cal. 1956), in support of five Moving Defendants’ Section 12 venue arg))mélite problem
for themin making this argumens thatthe authoritythey rely upons norrbindingandwholly
inconsistent with binding precedent in the former Fifth Circuit which addseSsetion 12's
application in determingpwhen a corporatiohastransacted substantial business in a particular
district. Over sixty years ago, iGreen v. United States Chewing Gum Manufacturing e.
former Fifth Circuit reviewed whether a chewing gum manufacthised transacted substaati
business in a district wherehtaddshipped gunio customers whbadorderedt by mail buthad
not solicied business from those customevghin the district 224 F.2d 369, 3690 (5th Cir.
1955). Like the Moving Defendants in these casesgtime manufactureiin Greenchallenged
the propriety of venue under Section 12 by averring that the business it obtained from the
Northern District of Texas was “a very small part of [its] total busihess. at 37671. k had
only two regular customers in the distrisiold 6,000 pounds of chewing gum per ithoto
customers in the districand had approximately $25,000 per year in sales within the didtiict.
The Fifth Circuit held that the manufacturer's deliveries to th&iclisconstitutedsubstantial
businesswithin the meaning of the Actld. In so holding, thédormer Fifth Circuit rejected the
defendant’s argument that Section 12 venue wapplicable becausethe defendant had
conducted onlya small percentage of its total business in the disttattat 37272. “[F]or if

that were the rule, we would have different tests of substantiality applying feredif
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corporations according to their size; a large corporation could, with impunggge in the same
acts wheh would subject a smaller corporation to jurisdiction and veffuéd’ at 372.

This binding precedent continued Black There,the former Fifth Circuit held that
venue was proper in the district where the suit had been filed because the defendant had
purchased nearly $1.5 million in products from the district in one year. 564 F.2d-&8.687
noted that the defendant had purchased approximately $375,000 in aluminum foil ffivectdy
manufacturer in the district and further stated (in a foojntitat this purchase alone was
sufficiently significant to support venue under Section 1d. at 687 & n. 10. The court
concluded that venue could also be supported by the defendant’s purchases from a corporation
headquartered in the district, which totaled more than $1 million, even though an unspecified
portion of those purchases were made through a broker in another digdriett 687 n. 10.
Similarly, theformer Fifth Circuit held in another case that a single sale within a district was
sufficient to establish venue under Section 12 where the defendant personally solicited the
plaintiff's business in Alabama, made an offer to the plaintiff, and agreecettsé films to the
plaintiff for $32,000, payable over 35 monthBape Television Co. v.s8ociated Artists Prod.

Corp, 277 F.2d 750, 751-52 (5th Cir. 1960).

% During oral argument, counsel for BCB&S insisted that the former Fifth Circuit looked to the nature
of a defendant’s industry in order to determine whether it had conductddrgidddusiness in a district, egfing
to Datamedia Computer Service, Inc. v. AVM Cp#all F.2d 604 (5th Cir. 1971). (Doc. # 905 at 146, Case No.
2:13¢cv-2000GRDP). But theDatamedia Computeopinion provideso help to Moving Defendantsn this issue
for two reasons. First, thBatamedia Computecourt relied onGreeris holding that the court must look to the
average businessperson’s point of view, not the percentage of butsiaeske defendant transacted within the
district, to determine whether that defendant conducted substarsiaéssiin a districtSee Datamedia Computer
441 F.2d at 606, 608. Second, thatamedia Computecourt considered the nature of a defendant’s industry to
explain why that defendant had conducted substantial business even thbadhriade onlyperiodic sales in the
district. Id. at 608 (“We are here dealing with an industry which, by its very nanakes sales, and can expect to
make sales, only at intervals, governed largely by the periodatate of the electoral process.”). Moreover, as
discussed more fully below, thgatamedia Computgpanel simply was not authorized to depart fi@neeris rule
that a small percentage of business in a district does not allow an anltifeistiant to escaptke drop of Section
12’s net.
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As an initial matter, the court concludes tlia¢ Moving Defendants’ gercentage of
revenue”approach to the substantial business test heads in the wrong direcliboughthey
cite several opinions (most of which arise from the Seventh Circuit or district ceitinis that
circuit) that have considered the percentage of a defendant’s sales in agadistuict as a
factor relevant to whether a defendant had conducted substaugiakss within a district, the
court finds this approacts off the mark’’ Some courts, particularly those in the Seventh
Circuit, consider the percentage of sales within a district as a factordetermining whether a
corporation has conducted sulpdial business within that districtSee KM Enters.725 F.3d at
731-32 (noting that a defendant’s “negligible sales” constituted “the weakest suppoeenie”
where its $2,327 of direct sales in a district constituted 0.002 percent of its tesatigseng a
four year period). But the binding precedenbour circuit expressly prohibits this court from
considering the percentage of a defendant’s purchases or sales within trexrNDistrict when
reviewing whether a defendant has conducted subdtéisiness within this district.Black
564 F.2d at 687Green 224 F.2d at 371-72.

Furthermore, eveif binding precedent did not forecloslkis court from applying the
percentage of revenue approacivocated hergand, to be clear, it doesuch arapproach does
not comport with the basic principles behind Section 12’s tranbasisess test First, the
Supreme Court recognized 8tophony Corporatiothat the transactsusiness prong of Section
12 “sloughed off the highly technical distinctions . . . glossed uplom"Sherman Act’s venue

provisionin favor of a “practical and broader business conception of engaging in any substantia

2" (E.g, Doc.# 209 at 56, Case No. 2:12v-02169RDP (citingKM Enterprises SandersonJung and
Buckeye Associatgedoc. # 211, Memorandum of Certain Defendants in Support of Motion to Bidamisack of
Personal Jurisdiction and Improper Venue, at 9, Case N2-c2:02169RDP (citingKM Enterprises Sanderson
andIndustrial Models, Inc. v. SNF, In2015 WL 2399089, at *2 (N.D. Ill. May 18, 2015) (unpublished))).

% On this issue, the court disagrees with the Seventh Circuit'sreadbnedM Enterprisespinion.
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business operations.Scophony Corp.333 U.S. at 807. The percentage of revenue approach
adds a technical factor thamh antitrustplaintiff would be required to consider determining
whether a particular district is an appriape venue under Section 12. That is, not evidyld a
plaintiff be called upon to determine whether a defendant makes subst@egal purchases in

a district, it would also have to discerthe percentage of a defendant’'s total revenue that it
obtained from sales in the districThe Greencourt emphatically rejectethat application of
Section 12for this reason: such approach faers large corporations over small corporations
because, in marginal cases, a large corporation could make an identical amales @fssa
small business in a particular district but avoid jurisdiction under Section 12 bassdarget
pool of total skes. Green 224 F.2d at 37¥2. Finally, asthe Scophony Corporatiof©ourt
observedthe transactdusiness prong of Section 12 reliswentitrust plaintiffs of the burden of
filing antitrust suits in faflung districts. 333 U.S. at 808. Under thegeetage of revenue
approach, a large corporatican (consciously or otherwisg)lace the burden oa plaintiff to

file suit indistantdistricts or, inthe instance o& conspiracy casée forced to split its claims up
among a number of distrigtevenwhere thatorporatiormakestens (or hundreds) of thousands
of dollars insales in a particular distriett issue For these reasons, the court declines to apply
the percentage of revenue approach preferred by Moving Defendants.

i) All Moving Defendants Have Conducted Substantial Business in the
Northern District

TheMoving Defendants have consistently argtlet they are regional entities who each
issue insurance contracts in a particular geographic service area artdbsslitess from that
particular geographic area. But ta#fidavits submitted by Moving Defendants, along with the
voluminous record produced by Provider and Subscriber Plaintiffs, paint a differenttpartrai

the Moving Defendants. To be sure, eachthef Moving Defendants only issaénsurance
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contracts within agecific geographic service area. By all have subscribers throughtiug
United States (including some within in the Northern Distrittiey all have entered into the
BlueCard Program in order to access a nationwide provider network, and thettleallasnd have
settled)claimsmade byproviders in the Northern Distrithrough the BlueCard ProgranThus,
after careful review of the submitted evidence, the court finds that all of the Moefen@ants
have engaged in substantial business activities within the Northern District.

First, BCBSMS clearly has transactemlitstantial business within the Northern District,
as (1) it has received an averagfe$189,286.80 per year in premiums from subscribers in the
Northern District from 2008 to 2013, and (2) its provider network has included nine physicians
who reside in the Northern District. (Doc. # 218, Ex. 26, Case No-c<2:02169RDP; Doc. #
256, Ex. 1 at 2, Case No. 2:18v-20000RDP). Frankly, it is incredible for BCBBIS to
assert that its collection of approximately $190,000 in premiums per yearafspproximate}
1,900 subscribers in this district constitutiegsminimisbusiness. That in itself would be enough
for the court to conclude that BCB3S engages in substantial business is thistrict. But
there ismore. The court also notes the millions of doliarpayments that BCB®IS has made
to providers in the Northern District for treatment received by its memb8egD(c. # 218, Ex.

26, Case No. 2:12v-02169RDP). While BCBSMS argues that its subscribers and network
providers unilaterally located theselves in the Northern District, BCB@S accepted the in
district providers into its network with knowledge that they resided in the NorthenicDi
(Doc. # 256, Ex. 1 at-2, Case No. 2:18v-20000RDP). Because of BCBBIS’s substantial
revenues fron premiums paid by subscribers in the Northern District, and its inclusion of nine
in-district providers within its provider network, the court finds that BABS conducts

substantial business within the Northern District, notwithstanding the spefcthat BCBS
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MS has introduced to show its lack of presence in the Northern DigticKing 565 F. Supp.
at 716 (confirming that a corporation can conduct substantial business in a dithctrsough
interstate transactions).

Second, the court finds that HealthNow, Capital, B&&ZS BCBSND, and Excellus
each conduct substantial business within the district, based on the amount of prendums a
administrative fees thahesecompanies have received from subscribers within the Northern
District. According to their own affidavits, HealthNow collected approximately $900,000 per
year in premiums from subscribers in the Northern District, BGBScollected approximately
$600,000 per year, and BCB¥ collected approximately $235,000 per year. (Doc. # 220, Exs.
1lat2 3at2 5at2 Case No. 2c4202169RDP). And the submitted affidavits demonstrate
that HealthNow, BCB&®\Z, and BCBSND consistently conduct substantial business with
subscribers in the Northern District, even though those subscnitzenty enter the Blue Plans’
insurance networks through group insurance plans issued in the Blue Plans’ vespecti
geographic service areasSeg id).. Likewise, Capital’'s submitted affidavit demonstrates that it
has conducted a large amount of businegbie Northern District, as it received approximately
$870,000 in premiums and administrative fees during an-gighth period in 2013. SgeDoc.
# 218, Ex. 24 at 2, Case No. 226202169RDP). Capital has not indicated that its number of
subscribersin this district has substantially decreased, nor has it provided more recent
information about the amount of premiums and fees it has collected from NoBRistrict
subscribers. Finally, Excellus has admitted that it obtained $109,000 in premiums from
subscribers in the Northern District.SdeDoc. # 222 at 4, Case No. 2:22-02169RDP).
Thus, even though HealthNow, Capital, BCB%, BCBSND, and Excellusio not have offices

or employees in the Northern District and do not issue insurance coritraitts Northern
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District, they all have conducted substantial business here because teeyebawved over
$100,000 per year in premiums from this distri€@f. Green 224 F.2d at 371, 374 (concluding
that a corporation conducted substantial busineadistrict when it sold $25,000 of products in
the district per year).

Third, the court finds with little difficulty that BCB&S has conducted substantial
business within this district based on the number of subscribers and mMBURSKS has
within the district and the considerable sum of moitegaysto health care providers in this
district for services received bys members. BCBXS has notprovided the court with
evidence regarding the amount of premiuinbasreceived from subscribers in tiNorthern
District. Since the court lacks easily reviewable evidence concerning the tanigaremiums
recaved by BCBSKS, it has reviewed other factors to determine whether Blue Planhas
conducted substantial business within the district. B&B$ashad well over 100 subscribers
within the Northern District per year atsmade over $500,000 in payments to health care
providers within the district.Cf. Green 224 F.2d at 371, 374 (affirming the propriety of venue
under Section 12 where a defendant had two regular customers in a district). M@EBRSr
KS has entered into the BlueCard Program in order to obtain discounts for healthndees se
from an instate corporation (BCBBL). BCBSKS and the other Moving Defendants do not
enter the BlueCard Program merely to obtain access to emergency or megboal care for
traveling members. Rather, Moving Defendants kif@mweasonably should kngwhat some of
their members reside in Alabama, due to the hundreds or thousands of BlueCardeatdims
Moving Defendant receives from BCBY., and they use the BlueCard Program to access

discounted services from providers in this distrietainly, these factors weigh heavily fawvor
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of finding that BCBSKS hasconducted substantial business within this district, notwithstanding
its lack of offices and employeé®re

BCBSKS, along with other Moving Defendants, has argued that the presence of some of
its members within this district does not establish that it transacts business dhdrasarited
Gaf City, Inc. v. Wilson Sporting Goods C&55 F.2d 426 (5th Cir. 1977), in support of this
argument. The court is not convinced that the cases before it are anatoGolfsQity. In Golf
City, the Fifth Circuit held that the Professional Golf Assticra (PGA) did not transact
substantial business within a district where (1) members of the PGA residetie (P\GA
received free advertising through a golf magazine distributed in the digtBictPGA
membership applications were made available, anth&PGA granted memberships to a-self
created club. 555 F.2d at 438. Here, unlike the PGA in th@olf City action, all of the
Moving Defendants, including BCBK&S and Excellus, have paying customers within this
district and provide a service to thosestomers that requires them to pay third parties in this
district for services rendered. Thus, the members of the Moving Defendantanicsgroups
are quite distinct from the members of a professional organization. In addition, gMovin
Defendants haa transacted business in this district by entering into an agreement with another
insurance company who maintains a provider network within this district (B&IB$o provide
access to medical services for insured parties. Thus, the court finds it &giprdre to
consider the number of subscribers and members (or, in simpler language, cusidvi@rs)g
Defendant has within this district to determine whether it has conducted substasiti@ss in
this district.

Finally, the court considers whetrBCBS'WY and TripleS have conducted substantial

business within theéNorthern District. These Defendants’ motions have preserdedloser
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guestionas they havéistorically maintained less than ten subscribers in this district. However,
for the reasons discussed below, the court finds that both have conducted substantsd busine
here, and venue is appropriate for the antitrust claims against them under Section 12 of the
ClaytonAct.

With regard to BCBSNY, several facts demonstrate that it has condustdxstantial
business in this district. First, over a four year period, B&BShas allowed approximately
four members from the Northern District to remain in its insurance network. (Doc. #X213, E
at 3, Case No. 2:1&v-02169RDP). Cf. Green 224 F.2d at 371, 374 (affirming the propriety of
venue under Section 12 where a defendant had two regular customers in a dis&eond, it
has collected approximately $12,508 per year in premiums from its members iortheril
District. (Doc. # 220, Ex. at 2, Case No. 2:1&v-02169RDP). Cf. Green 224 F.2d at 371,
374 (affirming the propriety of venue under Section 12 where a defendant made $25,000
annually in sales in that district). Third, BCB®%Y has paid an average of approximately
$86,700 per yaathrough the BlueCard Program to settle claims from providers in this district.
(Doc. # 220, Ex. 3 at 2, Case No. 2ci202169RDP). Fourth, it has entered into the BlueCard
Program and settled claims from Northern District providers through the Bui¢@agram in
order to provide its customers in the Northern District access to a provider netwookadntdi
discounts from those providers. Even upon consideration of the facts presented WGBS
affidavitsregardingits lack of traditional business activities in the state, the court concludes that
BCBSWY'’s interstate transactions involving this district constitute substantial basineer
Section 12 of the Clayton Act. Therefore, BCBE is subject to personal jurisdiction this

district.
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Likewise, TripleS has conducted substantial business operations in the Northern District.
Triple-S appears to have maintained two to three members iNdtteern Districtduring the
period between 2008 and 2015. (Doc. # 210, Ex. 1 at 1, Case Necv20PA69RDP). Cf.
Green 224 F.3d at 371, 37¢holding that a manufacturer conducted substantial business in a
district where it had two regular customergnd, even rre significantly,from 2008 to 2011,
Triple-S made over $50,000in purchases from eopaniesn this district. (Doc. # 218, Ex. 27,
Case No. 2:12v-02169RDP). Cf. Black 564 F.2d at 687 & n. 10 (indicating that a single
purchase of approximately $375,000 would qualify as substantial business operations in a
district). In addition, Tple-S received over 700 claims for payment from Alabama providers in
2012 through the BlueCard Program. (Doc. # 369 at 9 & n. 25, Case Nec202832RDP).

And, Triple-S entered into the BlueCard Program in order to receive discounted ratdsefutih
care providers throughout the United States, including those in the NortheretDi3tnrough
the BlueCard Program, Triple received claims processing serviéesn BCBSAL, which is
headquartered in the Northern District. Based on HR¥elarge purchases in this distrithe
presence of some Triple members in this districthe significant number of BlueCard claims
Triple-S received from subscribers in Alabama, and T+§tereceipt of discounted rates from
health care providers through its participation in the BlueCard Progjnancpurt concludes that
Triple-S has conducted substantial business operations in this forum and is thus subject to
personal jurisdiction in this district under Section 12.
iii. The Court’s Exercise of Personal Jurisdiction Under Section 12 of the
Clayton Act Comports with the Fifth Amendment’'s Due Process
Clause
Moving Defendants argue that the court’'s exercise of personal jurisdiction ower the

under Section 12 of the Clayton Act does not comport with due process. First, Moving
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Defendants contend that litigating in this district imposes an unreasonatis lmur them. Jee
e.g, Doc. # 211, Memorandum of Certain DefendamtSupport of Motion to Dismiss for Lack
of Personal Jurisdiction and Improper Venue, atl2l Case No. 2:12v-02169RDP).
Second,Moving Defendants claim that the federal interests in litigating these actions in this
district do not outweigh the burdens imposed upon them because “there is no clear cmajressi
intent for all alleged antitrust emonspirators to be tried in the same court,” Section 12 does not
establish nationwide venue or nationwide personal jurisdiction, and Plaintifés’ateathts can
be vindicated in other forums. Sée, e.g.id. at 1213). The courtdisagrees wit these
arguments.

Like the Fourteenth Amendment’s personal jurisdiction test, the Fifth Amendniare’s
Process Clause requires a defendant to have fair nottdésthativities may subject ib a suit in
a particular forum. Republic of Panama v. BCCI Holdings (Luxembourg),S29 F.3d 935,
94445 (11th Cir. 1997). A defendant may have fair warning if it has purposefully directed
activities at residents ohé forum. Id. at 945. When a court determines the constitutionality of
exercising personal jurisdiction under the Fifth Amendment, though, the court must camside
United States as the relevant forum, not an individual stlmteat 945 n. 16. Thusyhere a
defendant is a domestic corporation, that defendant has purposefully directetivitteesa
towards the United States by incorporating in one of the stdtks. As all of the Moving
Defendants are incorporated in the United States and issue insurance cuiitinacthie United
States, all of them have purposefully directed activity towards the UrtdgesS

The Fifth Amendment, like the Fourteenth Amendment, protects litigants frongfacin
“the burdens of litigation in an unduly inconvenient forumld. at 945. When evaluating

whether jurisdiction is fair and reasonable under the Fifth Amendment, “courts shautdebal
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the burdens imposed on the individual defendant against the federal interest involved in the
litigation.” Id. at 946. Butpefore the court weighs the federal interests in maintaining the suit
against those personal burdens, the defendant must present a “compellinbatgseistiction

is unreasonableld. (quotingBurger King Corp. v. Rudzewic471 U.S. 462, 477 (1985)

When examining the burden om defendant, a court must evaluate a defendant’s
aggregate contacts with the nation as a whade.at 94647. InBCCI Holdings the Eleventh
Circuit held that the defendants had failed to present “any constitutiosajlyficant
inconvenience” andelied on three factors to support that holdingd. at 948. First, the
defendants were large corporations that provided services in metropolitan“aeas the
eastern seaboard.”ld. Second, theBCCl Holdings action required worldwide discovery,
indicating that Florida was not significantly more inconvenient to the defénhdaan other
forums. Id. Finally, the defendants presented no evidence that the Florida forum would
significantly compromise their ability to litigate the case.

Here, as inBCCI Holdings Moving Defendants have failed to demonstrate that the
court's exercise of personal jurisdiction under Section 12 would cause them to suffer
constitutionally significant inconvenience. First, alltbk Moving Defendants are relatively
large corporations who conduct significant amounts of business within the United. STat
BCCI Holdings 119 F.3d at 948. All of the Moving Defendants unquestionably have minimum
contacts with the United States.ltough each Moving Defendant primarily conducts business
in a single geographic service area, the Eleventh Circuit considered the defetatdnf
significant contacts with a particular state in 8€Cl Holdingscase and found that factor
insufficient to override other factors favoring jurisdictidbee id. Second, this case has involved

(and will continue to involve) nationwide discovery, so this forum is not significantre
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inconvenient to Moving Defendants than other possible forums in thedJSitates. See id.
Finally, asdiscussed in detaibelow, Moving Defendants have not demonstrated how the
continued litigation of these antitrust claims in this district impairs their ability to defend
themselves from the claind®. Id. For these reasonghe court concludes that Moving
Defendants have not demonstrated that they face “constitutionally sighiffc@nvenience”
from participating in these actions, and the court’s exercise of personal jimisgharsuant to
Section 12 of the Clayton Act accordingly comports with the Fifth Amendment’'sPDoeess
Clause. See id. Nevertheless, in the interest of completeness, the court will discuss ¢nal fed
interests at stake in this case.

The federal interests presented by this case outweigh angnsupdesented by Moving
Defendants. The Supreme Court has described the federal interest in enfartingt séaws as
“both familiar and substantial,” as the antitrust laws preserve “econoneidoime and our free
enterprise system.Cal. Retail Liquor Dealers Association v. Midcal Aluminum,,ldd5 U.S.

97, 11011 (1980) (discussing the federal interest in antitrust enforcement as cdnpdhe
states’ interest in regulating liquor) (citingnited States v. Topco Assocs., |05 U.S. 596,
610 (1972)). Indeed, Congress exercised its full authority under the Commercae iGlAuscle
| of the Constitution when it enacted the Sherman Alt. at 111. This federal antitrust
enforcement interest is particularly wekrved bymaintainingthese antrustactionsin Alabama
because Alabama is a market in which a Blue Plan (here BXLB&as a particularly high share
of the health insurance markefSee, e.g.Doc. # 244at | 415, Case No. 2:4%-20000RDP).

The strong federal interest in antitrestforcement clearly outweighs the Moving Defendants’

% The court observes th@tBCBS-AL is found to have agreed to a nationwide antitrust conspiracy with
other Blue Plans through the Association, all Moving Defendantddwoecessarily be confronted with any
appropriate injunctive relief that Provider Plaintiffs and Subscri®aintiffs might have available to them
addressing that conspiracy.
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generalized assertions regarding burdens they will face by defendingellkemin this forum.
Moreover, as the Eleventh Circuit has recognized, a “strong federal interdsdVecomplex
lawsuits conducted efficiently exists, and the procedure proposed by Moving Defendald

be inefficient because it would require Plaintiffs to file and litigate an asttisuit in each forum
where a Blue Plan operateBelong Equip. Co. v. Washington Mills Abras Co, 840 F.2d 843,
85051 (11th Cir. 1988). As Provider and Subscriber Plaintiffs each allege one overarching
antitrust conspiracy between the Blue Plans through the Association, froim ether antitrust
violations flow, it makes sense to litigateetantitrust claims in one court, rather than in several
courts.

In conclusion, venue is proper in this district for these actions under Section 12 of the
Clayton Act because all Moving Defendants have transacted substantial busihessthe
Northern Dstrict. The court may exercise personal jurisdiction over all Movingemnts
under Section 12, and the court's exercise of personal jurisdiction comports with the Fift
Amendment’s Due Process Clause. Accordiniylpving Defendants’ motions to dismsisare
due to be denied because personal jurisdiction and venue are appropriate under Section 12 of the
Clayton Act.

B. Alternatively, Moving Defendants are Subject to this Court'sPersonal

Jurisdiction Because Plaintiffs Have Sufficiently Alleged aConspiracy to
Which All Moving Defendants are Parties

Both Provider and Subscriber Plaintifleguethat Moving Defendants arsubject to
personal jurisdiction ilAlabamabecause (1) Moving Defendants are parties to a conspiracy, (2)
BCBSAL has undertaken overt acts in furtherance of the conspiracy within Alabama, and (3)
Moving Defendants were aware that the effects of the conspiracy would be fdhbama.

(See, e.g.Doc. # 371 at 149, Case No. 2:12v-02532RDP; Doc. # 218 at 229, Case No.
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2:12¢cv-02169RDP). Moving Defendantsontestthis basisfor personal jurisdiction orfour
grounds. First, Moving Defendanéssertthat Provider and Subscriber Plaintiffavie made
“vague and conclusory allegations of a conspiracy” that are insuffieerd, matter of law, to
establish personal jurisdiction over nonresident parties to the alleged cons|i@ee, e.g.Doc.
# 211, Memorandum of Certain Defendants in Support of Motion to Dismiss for Lack of
Personal Jurisdiction and Improper Venue, at 21, Case Noc#2:02169RDP). Secondthey
argue thatboth Provider and Subscriber Plaintiffs have failed to allege that each Moving
Defendantpurposefully availed itself of the privilege of conducting business in Alaba®ee, (
e.g, id. at 2. Third, they contend thdtoth Provider and Subscriber Plaintiffs have failed to
allege a conspiracy that hasubstantial connection to Alabam&e¢, e.g.Doc. # 210 aR3-24,
Case No. 2:12v-02169RDP). Finally, they claim that the court’s exercise of personal
jurisdiction pursuant to the Alabama leagn statute would not comport with fair play and
substantial justice. See, e.g.Doc. # 211, Memorandum of Certain Defendants in Support of
Motion to Dismiss for Lack of Personal Jurisdiction and Improper Venue; 53,122, Case No.
2:12cv-02169RDP). The court disagrees with each of these contentions.
i) The RelevantLegal Standards

The detemination of whether the exercise gfersonal jurisdiction over a nonresident
defendants appropriate involvea two-part analysis.See Cable/Home Communication Corp. v.
Network Productions, Inc902 F.2d 829, 855 (11th Cir. 199@ge also Alexander Budfoot
Co. World Headquarters L.P. v. Thaye877 F.2d 912, 919 (11th Cir. 1989). First, the
jurisdictional question under the state lesngn statute is considered.See Cable/Home
Communication Corp.902 F.2d at 855see also Aleander Proudfoot C.877 F.2d at 919.

Second, ithere is a basis for the assertion of personal jurisdiction under thetstate(that is,
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if there are minimum contacts with the forurthe next determination to be made is whether
sufficient minimum ontacts exist to satisfy the Due Process Clause of the Fourteenth
Amendment so that “maintenance of the suit does not offend ‘traditional notions obfaanul
substantial justice.” International Shoe Co. v. Washingi@26 U.S. 310, 316 (1945) (quugi
Milliken v. Meyer 311 U.S. 457, 463 (1940p¢ee also Cable/Home Communication Cog@2

F.2d at 855Alexander Proudfoot Cp877 F.2d at 919. The nature and quality of the contacts
may vary depending on whether the type of jurisdiction being asserted iscspegineral.See
Consolidated Dev. Corp. v. Sherritt, In@16 F.3d 1286, 1291 (11th Cir. 2000). Only if both
prongs of the analysis are satisfied may a federal or state court exercisepgnssdiction over

a nonresident defendant.

The reach of the Alabama lo@gm statute is a matter of Alabama law. Federal courts
are required to conste the statuteas would the Supreme Court of Alabam&ee Oriental
Imports & Exports, Inc. v. Maduro & Curiel's Bank, N.V.01 F.2d 889, 8901 (11th Cir.
1983). Alabama’s longrm statute permits personal jurisdiction to the extent it “is not
inconsigent with the constitution of this state or the Constitution of the United States.” Ala. R
Civ. P. 4.2(b). Thus, the real question here is whether assertion of personattjonsolver
Moving Defendantscomports with the Fourteenth Amendment’'s DuecBss Clause. See
Olivier v. Merritt Dredging Cq. 979 F.2d 827, 83(11th Cir. 1992) (citingAlabama
Waterproofing Cov. Hanby 431 So2d 141, 145 (Ala. 1983)). Compliance with the Fourteenth
Amendment’'s Due Process Clause exists whedefendant hasninimum contacts with the
forum state, and where the exercise of personal jurisdiction does not offendditr@ditotions
of fair play and substantial justice.Olivier, 979 F.2d at 8331 (quotinginternational Shog

326 U.S. at 316Madara v. Hall 916 F.2d 1510, 1516 (11th Cir. 1990).
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The Alabama Supreme Court has recognized and adopted the conspiracy theory of
personal jurisdiction.See Ex parte United Ins. Cp936 So. 2d 1049, 105Rla. 2006); Ex
parte Mclnnis 820 So. 2d 795, 8667 (Ala. 20@). Under a conspiracy theory, a defendant who
otherwisemay not be subject to personal jurisdiction might be hailed into court if the plaintiff
“plead[s] with particularity the conspiracy as well at the overt acts within thenfdaken in
furtherance of the conspiracy?” Mclnnis 820 So. 2d at 8067 (internal quotation omitted)
(quoting Jungquist v. Sheikh SulteBin Khalifa Al Nahyan 115 F.3d 1020, 1031 (D.C. Cir.
1997)). The Alabama Supreme Court hsmated though, that this is not a heayjeading
burden Ex parte Reindel 963 So. 2d 614, 623 (Ala. 2007). Reinde] that courtheld that a
plaintiff had sufficiently pled @rima faciecase of personal jurisdiction based on the conspiracy
theory where theplaintiff alleged thatthe defendants had conspired to conceal the financial
condition of a company through fraudulent financial reports tandommit investment fraud,
which involved negotiations with the plaintiff in Alabamdd. at 624. In another sa, the
Eleventh Circuitin an unpublished opiniomeld that a plaintiffhad pled an overt act in
furtherance of an investment fraud conspiracy in Alabatmareit hadalleged that a defendant
made a presentatian Alabamato the plaintiff about enrollingn a plan. J&M Assocs., Inc. v.
Romerg 488 F. Appx. 373, 376 (11th Cir. 2012).

In Ex parte Bartonthe Alabama Supreme Court considered whether a defendant had
sufficient contacts with the state of Alabama in a case where the plaintiésl @h the
conspiracy theory to suppopiersonal jurisdiction. 976 So. 2d 438, #4B(Ala. 2007). The
Barton court stated that “[a]llegations of fraud or a civil conspiracy, in certain circamgss,

have been held to be sufficient to establish personal jurisdiction over an allegedstaié

30 “The elements of civil conspiracy in Alabama are: (1) concerted action by twmi@ persons to (2)
achieve an unlawful purpose or a lawful purpbgeunlawful means.”J&M Assocs., Inc. v. Romerd88 F. Appx
373, 375 (11th Cir. 2012).
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conspirator.” Id. at 443 The Barton plaintiffs, who were residents of ébama, alleged that the
defendants had conspired to make misrepresentations tosthénat the defendantgould be
included as partners in an entity tipdaintiffs operated in Alabamald. at 445. The defendant
who challenged the court’s personal jurisdiction presented general facts habolaick of
contacts with Alabama, but did not contest the conspiracy alleggiiesentedby the plaintiffs.
See id. The Alabama Supreme Court held that the defendant had failed to estaiiisia facie
lack of personal jurisdiction throughis affidavit because (1the affidavitdid not challenge the
conspiracy allegations in the complaint, which the court considered to be true, athe (2)
conspiracy allegations demonstrated “contact through the conspiracyt 446-47.

“Once it has been decided that a defendant purposefully established micontawnts
within the forum State, these contacts may be considered in light of other factEtetmine
whether the assertion of personal jurisdiction would comport with ‘fair play andastibb
justice.” Burger King 471 U.S. at 47gquoting Internaional Shoe 326 U.S. at 320). Such
factors include “the burden on the defendant, the forum State’s interest in adjudibating
dispute, the g@intiff's interest in obtaining convenient and effective relief, the interstateiald
system’s interest in obtaining the most efficient resolution of controversidsth@ shared
interest of the several States in furthering fundamental substantia golicies.” 1d. at 477
(quoting World-Wide Volkswagen Corp. v. Woodsofd4 U.S. 286,292 (1980) (internal
guotationmarks omitted)).A court’s exercise of personal jurisdiction over a defendant does not
violate due processhen*“these factors do not militate against otherwise permitted jurisdiction.”

Licciardello v. Lovelady544 F.3d 1280, 1284 (11th Cir. 2008).
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i) Provider and Subscriber Plaintiffs Have Adequately Pledthat the
Moving Defendants Entered Into the Conspiracie Alleged in This
Alabama Litigation
Moving Defendants contend th&laintiffs have made only vague and conclusory
allegations of an unlawful conspirgdyut that argument is amisdndeed, fia minimum,both
Provider and Subscriber Plaintiffs have alleged that all Blue Plan Defendaritiding Moving
Defendants, agread 1987to enter a Section 1 conspiraimyallocate geographic service areas
by enteing into License Agreements with theintly-controlled BCBSA, through which they
agreed (1) taonly sell health insuranceithin a designatedyeographic servicarea under the
Blue Cross and Blue Shield trademarks and (2) not to sell health insurancehentlademarks
outside of their designategtographic service area(See, e.g.Docs. # 236 at {1 190, 192, 196;
244 at 11350-51 Case No. 2:1-8v-20000RDP). These allegationpresentan adequately
specificcivil conspiracy by all Moving Defendants to violate Section 1 of the ShermanSket
Aquatherm Indus., Inc. v. Fla. Power & Light Cb45 F.3d 1258, 1262 (11th Cir. 1998) (‘A8 1
conspiracy to restrain trade . . . must allege 1) an agreement to enter a cpn®pdasigned to
achieve an unlawful objective.”).In addition Provider Plaintiffs have plednaadequately
specific Section 1 conspiracypetween the Blue Planto fix prices for health care servicby
agreeing to notontractwith health care providers outside of th@ésignatedjeographic service
areas andby agreeing to limit reimbursements paid by all Blue Planthe rates negotiated by

the Blue Plan within the provider's geographic areaSee(Doc. # 236 at 1 2290).

Accordingly, both Provider and Subscriber Plaintiffs have pled a conspiracy betweengM
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Defendants and other Defendants with the particularity required under Alabana $aywport
personal jurisdiction over Moving DefendartsSee Mclnnis820 So. 2d at 806-07.
i) Provider Plaintiffs and Subscriber Plaintiffs Have Adequately Pled
that BCBS-AL Took Actions in Furtherance of the Alleged
Conspiracies in Alabama

After careful review of the complaints, the court concludes Hwh Provider and
Subscriber Plaintiffs have adequatelggbvert actiongaken in Alabama in furtherance thie
alleged conspiracies to which Moving Defendants allegedly agreed to join.

Provider Plaintiffs have alleged that BCB& enforced the price fixing conspiracy by
reimbursing a Alabamahospital at a lower ratfor in-network claimsto account for a higher
rate that the hospitdlad charged Blue Cross Blue Shield Minnesota. (Doc. # 236 at 1 234
Case No. 2:1-8v-20000RDP). Moreover,Provider Plaintiffshave asserted that BCBS.
negotiated lower provider reimbursement rates Wildlbamahealth care providers, prevented
thoseproviders from offering the same rates to other health insurance companiedipaed
other Blue Plans to accefizose supr&ompetitive rates obtained from providers through the
BlueCard Program (Id. at 11 326, 340).The court finds that abhf theseassertedactions would
havefurthered the market allocation conspirdogtween the Blue Planshich Plaintiffs have
allegedbecause they alloed other Blue Plans to offer a nationwide provider network waitle
the same timemaintaining the& geographic market allocations. Additidiga BCBSAL has
acted in Alabama to furthéne price fixing conspiracy bgnforcing its terms against individual
health care providersAccordingly, Provider Plaintiffs have sufficiently alleged ovedisain

Alabama by BCBSAL that furthered thallegel antitrust conspiracies.

31 The court is not suggesting that these areotfilg adequatelpled conspiracy claims in the operative
Provider Plaintiff and Subscriber Plaintiff Complaints. In the interesefi€iency, the court refrains from
reviewing the adequacy of every conspiracy claim in the operative complaints.
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Likewise, Subscriber Plaintiffs have adequately alleged that B&IB8&as taken overt
acts in furtherance of the nationwide conspiracies in the state of Alabastathey allege that
BCBSAL has agreed to only provide Hegminsurancein Alabamaunder the Blue Cross and
Blue Shield trademarkand has foregone opportunities to provitealth insurance in other
states. (Doc. # 244 at 351, Case No.-2430000RDP). Second, they claim that all Blue
Plans (including BCB&\L) accept and process claims filed by health care providers in their
designated geographic service areas through the BlueCard Program-dbistate Blue Plans.
(Id. at § 236). Although the consolidated complaint does not specify that BCEBfts as a
Home Plan in the BlueCard Program, this fact has not been disputed. -BICBSts in
furtherance of the market allocation conspiracy by processing cl@mmsther Blue Plans
through the BlueCard Program because the BlueCard Program allows theldlsad’dfer
competitive health insurance services to national employers while maintainingribesesvice
area allocations. If BCB8L did not accept claims from igtate health care providers on behalf
of other Blue Plans, the other Blue Plans wdogdconpelled not to offer health insurance to
individuals residing in Alabama or threaten the geographic service aredialidmacontracting
with providers in Alabama. Thus, BCBA. acts in furtherance of the alleged market allocation
conspiracy by processing BlueCard claims on behalf of other Blue Plans, antiots &c
furtherance of the alleged conspiracy support the court’s exercise ohalejpsrisdiction over
Moving Defendants.

The Moving Defendantsncorrectly argue that Plaintiffs must demonstrate that they
purposefully directed activities towards Alabanm order to support personal jurisdiction
through the conspiracy theoryMoving Defendants hawted this court’s opinion inGiraldo v.

Drummond Cq.2012 WL 2358306 (N.D. Ala. June 20, 2012) (unpublishaff)d sub. nom
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Doe v. Drummond Cp782 F.3d 576 (11th Cir. 201%)ert. denied 136 S. Ct. 1168 (2016d0
support this argumentBut the conspiracyllegationsin the Giraldo litigation were far afield
from tho® made by Plaintiffs in this case. @@iraldo, the plaintiffs alleged that certain
defendants had formeal conspiracy in Colombia with a guerilla group to commit violations of
the law of nations. See Giraldg 2012 WL 2358306, at *1, 6. Theslso allegedthat one
defendant, James Adkins, had approved payments to the guerilla igrédgbamaand had
consented to strategic decisiombile in Alabama, but did not allege that Adkins “had anything
to do with war crimes and extrajudicial killings that occutre@olombia.” Id. at *6. Thus, the
court concluded that the plaintiffs i@iraldo had failed to plead a conspiracy connected to
Alabama. See id. Here, in contrast, Provider and Subscriber Plaintiise pled that one
conspirator, BCBSAL, operates, alls insurance, anfbrms contractsvith health care providers

in Alabama. And, as explained more fully above, Plaintiffs halsopled that BCBSAL acted

in Alabamato further the conspiracy on behalf of the other Blue Plans, inclughof of the
Moving Defendants Thus, the court'&iraldo opinion is inapposite to the facts presented here,
as no conspirator in that cakad committed actions in furtherance ofetlalleged conspiracy
while in Alabama.

Likewise, TripleS’s argument that the alleged conspiracies lack a substantial connection
to Alabamais off the mark (Doc. # 210 a23-24 Case No. 2:12v-02169RDP). As an initial
matter, TripleS relies onrMatthews v. Brookstone Stores, |69 F. Supp. 2d 1056 (S.D. Ala.
2007) for its proposetsubstantial connectidnstandard, buMatthewsdoes not cite any binding
case lawto support its observation that the conspiracy theory of personal jurisdictioraljgne
requires a substantial connection between allegedconspiracy and the forum stateSee

Matthews 469 F. Supp. 2d at 1066 (citilfemmes v. International Flavors & Fragrances, Inc.
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435 F. Supp. 2d 936, 941 (N.D. lowa 2006)). And, perhaps even more importantbguitis
has notdiscoveredany Alabama Supreme Court opinion that requieeplaintiff to show a
substantial connection between a conspiracy and the state of Alabandariioorely upon the
conspiracy theory to assert personal jurisdictrodlabama However, even assuming that the
Matthewscourt correctly summarized the stiardfor pleading personal jurisdiction under the
conspiracy theorythe court concludes that the overt acts committed by BEB® furtherance
of the alleged conspiracies demonstrate a substantial connection between rispgaaes and
Alabama®

Accordingly, forthese reason®rovider and Subscriber Plaintiffs have sufficiently pled
the requisite facts for the court to exercise personal jurisdiction over Movilegdets under
the conspiracy theory of personal jurisdiction. As none of the Moviefgridants have
challenged the alleged conspiracies through affidavits or other evidence utheaamepts the
Plaintiffs’ conspiracy allegations as true at this stage of the procsedseg Barton976 So. 2d
at 44647 (denying a defendant’s request foandamus relief on personal jurisdiction grounds
where the court had to accept the plaintiff's conspiracy allegationseaariclithe defendant had
not contested those conspiracy allegations in his affidavit to the trial court).

iv) The Court’'s Exercise of Personal Jurisdiction Over Moving
Defendants Comports With Fair Play and Substantial Justice

Moving Defendantgpresentseveral arguments aswiy the court’'s exercise of personal

jurisdiction violates their due process rights under the Fourteenth Amendmernt. Méiveng

32 provider and Subscriber Plaintiffs have pled other information frbioh a court may find a substantial
connection betweethe alleged conspiracies and the state of Alabama. For example, Prowohiff$lhave
alleged that BCBS\L controls 86 percent of the health care financing market in Alabama. (IRR6 #t § 259,
Case No. 2:18v-20000RDP). They also have claimdtiat BCBSAL has used its market power to include
clauses in provider contracts that prohibit those providers from rdfesimilar price discounts to other insurance
companies. If. at § 340). Similarly, Subscriber Plaintiffs have alleged that BBB3ises its market power to
obtain supracompetitive premiums from subscribers that rose at a higher annual aat¢hth national average.
(Doc. # 244 at 11 4189, Case No. 2:18v-2000GRDP).
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Defendants argue they would be unduly burdened by defending themselvesaruthibécause
they do not solicit or conduct business in this forum and lin@inselves to operating in certain
geographic service areasSeg, e.g.Doc. # 211, Memorandum of Certain Defendants in Support
of Motion to Dismiss for Lack of Personal Jurisdiction and Improper Venue, at $&, Xia
2:12¢cv-02169RDP). Second, thegssertthat Alabama does not have a significant interest in
adjudicating ths dispute because it hasverissued a license to any Moving Defendamsell
insurance and Moving Defendants are not registereld soin this state. Ifl. at 11-12). Third,
they contendthat Plaintiffs can obtain relief fdheir claims in other forums because they have
brought similar antitrust claims against Moving Defendants in the forums wehere Moving
Defendantoperats. (Id. at 12 Doc. # 213 at 6, Case No. 2:t202169RDP). Finally, one
Moving Defendantclaims that he court’'s exercise of personal jurisdiction will not promote
judicial efficiency becausthat type ofefficiency isalreadybeing served by the mudtiistrict
nature of thiditigation. (Doc. # 210 at 22, Case No. 2:2202169RDP). After careful reviev,
the court concludes that themguments are unpersuasive

To start, Moving Defendants have not shown that they face “especially onerougisurde
from litigating in this forum or that the inconvenience of litigating in this forum rises to a
“constituional magnitude.” Diamond Crystal Brands, Inc. v. Food Movers International,,Inc.
593 F.3d 1249, 1274 (11th Cir. 2010). Indeed, Moving Defendaat® providedlittle
indication to the courtof what specific burdens they face from litigating in thisufo, and
generalizedstatements that litigation in @articular forum is burdensome are typically
insufficient to show that thiBorum’s exercise of personal jurisdiction offends due proceésse
Grail Semiconductor, Inc. v. Ster2012 WL 5903817, at *5 (S.D. Fla. Nov. 26, 2012)

(unpublished). For at leasttwo decades, our court of appedlasrecognized thatmodern
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methods of transportation and communication have significantly ameliotdediurdens that
corporations face when defending suits in states where they are not incorpodatiedret have
places of businessSee Sculptchair, Inc. v. Century Arts, |.@4 F.3d 623, 632 (11th Cir. 1996).
The court certainly understands that such a burdensomeness argument by a féeedgnte
would require close examinatian Id. at 631. But here, all of the Moving Defendants are
American corporations. Therefore, the court finds that Moving Defendants hded fo
demonstrateéhatthe court’sexercise of personal jurisdiction over them places a cotistiaily
significant burden upon them.

Additionally, the state of Alabama “has a very strong interest in affording its resalents
forum to obtain relief from intentional misconduct of nonresidents cgusjary in [Alabamal]’
Licciardello, 544 F.3d atl288. Both Provider and Subscriber Plaintiffs have alleged that
Moving Defendants intentionally entered into anticompetitive conspiracies thatcaaged
significant harm to Alabama insurance purchasers and Alabama health cadenstoWith
regard toMoving Defendants’ third argument, a plaintiff is not obligated to seek out a defendant
in its home state in order to obtain redress from a defendanthndwagh its condudknowingly
causes an injury in the plaintiff's home statd. In this case, Prager and Subscriber Plaintiffs
would facean especially burdensome tatkhey had to sue each Blue Plan in its home state for
its participation in the alleged anticompetitive conspiracies becaase thirty-nine (39
currently operating Blue Plamsd atities (including the Associatiofave been involved ithe
alleged conspiracies.

Finally, the judicial interest in efficient resolution of this action is best seryethd
court’s exercise of personal jurisdiction over all Moving Defendants in thbaAla actions.

Although the courtcurrently is presiding over mukdistrict litigation involving the antitrust
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claims againstthe Blue Plans andBCBSA, each case in thenulti-district litigation is an
individual action where defendanisll be able toraise personal jurisdiction challengg@ghich
have been expressly preserved with the blessing of this transfereambwait Plaintiffs)in the
relevant transferdiorum. And the Alabama residentsthe putative Plaintiff classes, along with
the judicial system,hawe aninterest in “quick, onvenient, and effective reliethat would be
harmed by requirinlaintiffs to file suit in each state for harms they suffered in Alabama from
the alleged anticompetitive conspiracie®livier, 979 F.2dat 830, 834 (concluding thah
plaintiff should not have to file suit in two states against two insurance guam@miyanies
because multiple suits would waste judicial resources).

In conclusion,as an alternative groundhe court finds that Moving Defendants are
subject to personal jurisdiction under Alabama’s conspiracy doctrine of pensosdictionand
that thisexercise of personal jurisdion comports with due process.

C. Alternatively, the Court May Exercise Specific Personal Jurisdiction Over

Moving Defendants Because All Moving Defendants Have Sufficient
Minimum Contacts with Alabama

In their motions to dismiss, Moving Defendants provide sewgalments as tahy they
lack minimum contacts with the stabf Alabama. First, Moving Defendants contend that the
presence of subscribers ornetwork health care providers in this state does not demonstrate
sufficient contacts with the state becaubkesesubscribers and providetsave unilaterally
located thenselves in this forum. (Doc. # 209 afl@, Case No. 2:12v-02169RDP). Second,
they claim that they have not purposefully availed themselves in this forum by alldiagirg
members to receive treatmethirough the Blu€ard Program because “nossidentinsurers’
membership in a national program that facilitates the provision of services todssure at

discounted rates does not constitute purposeful availment.” (Doc. # 211, Memorandum of
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Certain Defendants in Support of Motion to Dismiss for Lack of Personal Juosdiatid
Improper Venue, at 256, Case No. 2:1-2v-02169RDP). Third,they claim that merely paying
for services that health care providerf\labamahave rendered to subscribers does not establish
personal jurisdiction. Id. at 17).

Provider Plaintiffs respond that Moving Defendants have established miniontarcts
with Alabama because they “have availed themselves of the privilege of cogdogsiness in
Alabama through their participation in the BlueCard and National Accoungsapns.” (Doc. #
369 at 20, Case No. 2:42-02532RDP). They contend that Moving Defendants have invoked
the protections of Alabama law becausealth care providers in Alabama have agteettcept
subscribers fronout-of-stateBlue Plans through the 8¢CardProgram and those providers’
contracts with BCBSAL are governed by Alabama law.ld(at 22). Moreoverall of the
Moving Defendants have subscribesho residein Alabama and the Northern Districin
particular,andthose subscribers akly on the BlueCaré@rogram to receive health care services.
(Id.). “All the moving Defendants knowingly cover Alabama residents, and all of them pay
BlueCard claims submitted on behalf of Alabama residentd.”a( 23). Thus, for these reasons
also,the court determines thét) all Moving Defendants have sufficient minimum contacts with
Alabamasuch that they weren notice that theynaybe hailed into its courts, arfd) Plaintiffs’
antitrust claims arise from Moving Defendants’ contacts with Afaha

I. The RelevantLegal Standards

The exercise of specific jurisdiction is proper over a nonresident defendant wtreashe
‘purposefully directed’ his activities at residents of the forum, and the ibiga¢sults from
allegedinjuries that ‘arise out of or relate to’ those activitieBurger King 471 U.S. at 4723,

475 (internal citations omitted)The requirement that there be minimum contacts is grounded in
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fairness. It assures that “the defendant’s conduct and caymedth the forum State [is] such
that he should reasonably anticipate being haled into court théferld-WideVolkswagen444
U.S. at 297.

To show that litigation “arises out of” the activities in the forum state, the Eleventh
Circuit does not use “nodanical or quantitative” testsSee Oldfield v. Pueblo De Bahia Lora,
S.A, 558 F.3d 1210, 1222 (11th Cir. 200¥everthelessit is “not enough that thelfés] some
similarity between the activities that connect the defendant to the forum and it&f'pla
claim.” Licciardello, 544 F.3d at 1284. 3 (internal emphasis omittedRather, thelefendant’s
contacts with the forum must be related to the “operd#iges of the controversy.ld. (quoting
CompusServe, Inc. v. PattersoB9 F.3d 1257, 1267 (6th Cir. 1996)Questions of specific
jurisdiction are examined in the context of the particular claims assehect, those claims are
grounded inintentional tort. To determine jurisdiction, “a court properly focuses on ‘the
relationship among the defendant, the forum, and the litigatigdalder v. Jones465 U.S. 783
788 (1984) (quotin@haffer v. Heitnerd33 U.S. 186, 204 (1977)).

Moving Defendants hee pointed the court to dew opinions where courts have
addressedavhethera healthinsurer'spaymentof claims fromhealth careproviders established
minimum contacts within the provider’s forum of residenEer example, irChoice Healthcare,
Inc. v.Kaiser Foundation Health Plan of Coloradthe Fifth Circuit considered whether Kaiser,
a group of health maintenance organizatig#tdMOs”), was subject to specific personal
jurisdiction in Louisiana, a stateshere its insureds received treatment at a balspiSee
generally615 F.3d 364 (5th Cir. 2010). The Kaiser entities did not enroll Louisesdents
into their insurancelans, but theyhadentered into a contract with a preferred provider network

in order to receive discounted rates fogalth care servicegprovided by certain entitied
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Louisiana. Id. at 36667. The plaintiffs, Louisiana health care provgldmadrendered health
care services to approximately fifty (50) individuals in Kaiser plans dwitigeeyear period.
Id. at 367. The Fifth Circuit held that Louisiana courts lacked specific personaligtiaa for
claims arising from the payments madeplaintiffs for medical services provided to Kaiser
insured individuals. Id. at 36972. According to the Fifth Circuit, Kaisergre-treatment
approval of medical care for its insureds and “payment of a limited number of di@aims
treatment” in Louisianadid not demonstratehat Kaiser purposefully directed commercial
conducttowards Louisian®ecause (1) Kaiser directed indivitkian the HMOs tabtain health
careserviceswithin the area that the insureds lived and worked, (2) Kaiser only provided-out
area coverage for emergency care and urgent health raeetd8) Kaiserinsured individuals
“fortuitously required such [emergency] treatment” in Louisiand. at 36970. The Fifth
Circuit determined that “Kaisghad] made the payments because its insureds independently and
without encouragement from Kaiser presented to a Louisiana hospital for uegentvigsile
visiting Lousiana.” 1d. at 370.

Likewise, in a case involving an insuranceveragedispute, a districtourt held that
Blue Cross Blue Shield of Louisiana’s participation in the BlueCard Program did nditudens
purposeful availment in Texas on the basis Blate Cross Blue Shield of Louisiarculd
reasonably foresee that its insureds would receive covered health care serviegasinSE.
Luke’s Episcopal Hosp. v. La. Health Service & Indemnity 2809 WL 47125, at *40 (S.D.
Tex. Jan. 6, 2009) (unpublished) (favorably citedChoice Healthcare615 F.3d at 37¥2).
First, the court determined that “merely providing-otistate health coverage to insureds does
not subject an insurer to personal jurisdiction in every foreign state in which ardihsypens

to obtain medical services.1d. at *8. Second, the court considd whether entering into the
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BlueCard Program constituted purposeful availmenta state wherea Blue Plan received
discounts for services by medical providers in that statgltimately, in St. Luke’s the court
concluded that Blue Plan’s entry into the BlueCard Program did not demonstnateit had
purposefully availed itselbf the benefits and privileges of operating Trexas because the
BlueCard Program did not invadva Texas contract, a contract betwa@&itue Plan and a Texas
health care provider, or a substantial connection to Texas, since th@aBluBrogram was
operated by a national organizati®@CBSA). See idat *9.
il. Analysis of Moving Defendants’ Minimum Contacts with Alabama

Here, in contrast t&€hoice Healthcareand St. Luke’s the court finds that all Moving
Defendants have sufficient minimum contacts with Alabama to demonstratehdyahave
purposefully availed themselves of the privilege of conducting business in tlkis $ta¢ court
acknowledgesSt. Lukés conclusion that a Blue Planisiere participation in the Bl@ard
Programis insufficient to demonstrate that a Blue Plan has purposefully directed ezciam
actiities towards this stateBut Plaintiffs inthese casesave presented evidence showmgre.
That is, Plaintiffs have showthat Moving Defendants did more thpay claims from Alabama
healthcare providers through the BlueCard system. Indeed, the record availdbie dourt
reveals thathe Moving Defendants have agreed to provide health insurance to grouphplans
include employeeswho residein multiple states, including Alabama, atttht they know the
addresses ahanyapplicants to their health plabsforethey agred¢o establish a group plan.

Representativefrom four of the Moving Defendantsestified in their depositioa that

those particular Moving Defendantgeceive the addresses of employees who are covered by

3 The court inSt. Luke'sidentified certain aspects of theugiCard Program that could support the
conclusion that a Blue Plan purposefully avails itself of the benefitpefating in a state by participating in the
program. These factors include the ability to obtain discounted ratashiealth care providers that state through
contracts in that state between arsfate insurer and igtate providers and the processing of claims in the forum
state by an irstate insurer pursuant to the BlueCard Progr&mLuke’s2009 WL 47125, at *8.
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certaingroup insurance plans before the Moving Defendants issue a group pdheg, €.g.

Doc. # 371, Ex. 37 at 581, Case No. 2:12v-02532RDP, Doc. # 218, Exs. 4 at 39, 9 at 25, 15

at 22, Case No. 2:1&-02169RDP). Although the Moving Defendantssue their group
insurancepolicies in statesther than Alabama, Moving Defendants generally ktttat some of

their subscriberarelocated outside of their respective geographic service areas when tleey issu
group plans to employers with locations in multiple states, including Alabarimmeover, they
know (or reasonably shoukhow) that their subscribers in Alabamall use covered health care
services in Alabama thatepaid for through the BlueCard Programhus, the evidence before
this court demonstrates that Moving Defendants have purposefully availed themseie
privileges of conducting business in Alabama by (1) entering into contag@sovide health
insurance that include subscribers in Alabama, (2) collecting premiums friadnama
subscrbers, and (3) entering into the BlueCard Program in order to access provider discounts
negotiated by BCB&\L.

Unlike the Choice Healthcareand St. Lukés cases,the antitrust claims in Plaintiffs’
complaintsarise fromboth theMoving Defendants’contracts to provide health insurance to
groups that include Alabama subscribewrsd the BlueCard Program. This is so because
Subscriber Plaintiffhave allegedhat Moving Defendants, along with other Blue Pldmsye
chargedsupraeompetitive premiums to subscribers by conspiring to lilh@tr expansion so that
each geographic service amay hasone Blue Plan.Moreover, Provider Plaintiffs’ claimalso
arise fromthesegeographianarket allocations, which restrict the Blue Plans’ ability to contract
with providers outside of a specific geographic service afgrl the BlueCard Program furthers
the goals of the market allocation conspiracy by allowing all Blue Plans tosapomader

discounts in other states without creating provider networks in otitesshat could threaten the
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cohesion of the market allocations. In contrast, @hweice Healthcareand St. Lukés cases
involved coverage disputes arising from care provided to individuals who did not reside in the
forum state andortuitously needed carin the forum stateSee Choice Healthcaré15 F.3d at
369-72; St. Luke’s 2009 WL 47125, at *40. Such coverage claims are not connected to a
health insurer’s contracts that cover subscribers in the forum state.

Accordingly, the court finds that Mawy Defendants have availed themselves of the
privileges of conducting business in Alabama, suchtthgtourt may exercise specific personal
jurisdiction over them under Alabama’s leagn statute. In addition, for the reasons explained
above, the court’'s exercise of personal jurisdiction over Moving Defendants does nt& viola
their due process rights. For these reasons, the court fmdie alternativethat Moving
Defendants’ motions to dismiss are due to be denied because the court noesse presonal
jurisdiction over them based on their minimum contacts with Alabama.

D. Venue is Appropriate in the Northern District Under 28 U.S.C. § 1391

In their motions to dismiss, Moving Defendants make three argumathigespect to
venue First, they assert that venue is not proper under Section 1391(b)(1) because the Moving
Defendants, who are all corporations, are not subject to personal jurisdictiorbanrsla See,

e.g, Doc. # 211, Memorandum of Certain Defendants in Support of Motion to Dismisack

of Personal Jurisdiction and Improper Venue, a23Case No. 2:12v-02169RDP). Second,

they contend that Provider and Subscriber Plaintiffs’ allegations fail to shova shatstantial

part of the acts giving rise to the claims occurred in this disti&#e,(e.qgid. at 24). Third, they

argue that venue is not appropriate under Section 1391(b)(3) because Provider and BSubscribe
Plaintiffs have failed to prove that the action cannot be brought in anothert adi$teie venue is

approprige for all defendants. Sge, e.g.id.). In response to these contentions, Plaintiffs claim
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that venue is proper in this district under Section 1391(b)(2) because a substantéltipa
actions giving rise to this case occurred in the Northern DOistihiere BCBSAL is
headquartered. (Doc. # 218 at®4, Case No. 2:12v-02169RDP). Plaintiffs have the better
of the arguments.

As the relevant statute makes plaienueis appropriate in “a judicial district in which
any defendant resides” or in “a judicial district in which a substantial pattieofevents or
omissions giving rise to the claim occurred28 U.S.C. 81391(h(1)-(2). In a state with m@
than one judicial district, a corporate defendant resides in any district inatetwgithin which
its contacts would be sufficient to subject it to personal jurisdictittrat district were a separate
state.” Id. § 1391(d).

Here, as already discussed above, all Moving Defendants are corporate entitiesjrand t
contacts with this district are sufficient to subject them to personal jurisdictioer uhd
conspiracy theory of personal jurisdiction. This is so because BXIBS& ccconspirator,
committed overt acts within this district in furtherance of the antitrust consgsraleged in the
complaints. Significantly, BCB®3L paid discounted rates to at least one health care provider in
Alabama to account for higher paymetitat the provider had received from an-ofistate Blue
Plan. (Doc. # 236 at § 234, Case No. Z£¥20000RDP). Then, BCB&\L shared the
discount it received from the provider with the -ofiistate Blue Plan, furthering the market
allocation and groupoycott conspiracies by encouraging other Blue Plans to not negotiate with
providers in Alabama for lower ratesSge id.. And BCBSAL accepted claims from Alabama
health care providers through the BlueCard Program on behalf of other Blue Plarthesent
claims to the oubf-state Blue Plans for adjudication, and paid thstate health care providers

at its own negotiated rates to settle those clairBge (dat  236) (describing how health care
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providers obtain reimbursement for providing care to a person insured by-afistatie Blue
Plan). BCBSAL's processing of Blue Card claims sent by providers in this distrididvet the
alleged conspiracies by allowing enftstate Blue Plans to access health care providers residing
in the Northern Disict while complying with the market allocation conspiracy. Accordingly,
because all Moving Defendants are corporate defendants who are subject td persditdion

in this district under the conspiracy theory, venue is proper in this district (Buetgion
1391(b)(1).

The court notes that the vast majority of the defendants in these actions, including the
Association, have not contested personal jurisdiction and vénuSee Fed. R. Civ. P.
12(h)(1)(B). To the extent that the court must have personal jurisdiction oveorpirate
defendants in order for venue to be proper in this court under Section 1391(b)(1), the esurt not
that Plaintiffs have alleged that all Blue Plan Defendants were parties to tipg&cies and that

all Blue Plans enteckinto Licensing Agreements with the Association. Moreover, it finds that

3 The court is stilunsure why some of the Blue Plan Defendants have argued against perssiatipur
and the propriety of venue when a number of Blue Plans who are Bimsitarated did not file motions on these
grounds. Even after the extensive briefing and subnmisgiwesented by Moving Defendants, the coemains
befuddled for the same reasons it discussed with the parties duringtheund of discussions on these issues:

Mississippi claims that there’s no in personam jurisdiction ovee,heut Hawaii,California,
Georgia, Florida, and Tennessee don't claim that.

Pennsylvania says no jurisdiction here, but not Virginia, West Virginial] [Horth Carolina. In
New York, several entities - a couple entities in New York claim that, but not Rhode Island,
Connecticut, New Hampshire, Massachusetts, or Delaware.

Kansas claims it, but not Nebraska or Kansas City. North Dakota and Wyataim it, but not
South Dakota, Montana, [or] Washington State. And Arizona cliftost not New Mexico or
Nevada.

Now, maybe they all just have always had a lifelong dream of [litightimthe Northern District
of Alabama, or maybe they've heard I'm the most fun judge in the fejdelielary. | doubt those
two things are true.

(Doc. # 347 at 1-18). And as the court asked during the first round of oral argument on the ghgusimaliction
and venue motions: “If these are solid winning arguments, why ot hearing them from other Blues who are
perhaps even more attenuated than Capital with 386 subscribers Mississippi that camps on the border of the
western edge of the state?” (Doc. # 371 at 26).
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the Association is a corporation which allegedly agreed to enter intmttspiracies, accepted
control over the Blue Cross and Blue Shield trademarks, and subsequently ertelrertnsing
Agreements with the Blue Plans that contained geographic market limitatibws, &l of the
defendants in these actions are corporations who are subject to the court’sl perisainzion
under the conspiracy doctrine, and venue is proper in this district under Section 1391(b)(1).
Alternatively, the court concludes that venue is appropriate in this distridtdaclaims
against BCBSVIS under Section 1391(b)(2). Admittedly, the record does not indicate where the
Blue Plans negotiated @igned the Licensing Agreements with the Associati@ee Jenkins
Brick Co. v. Bremer321 F.3d 1366, 1372 (11th Cir. 2003) (concluding that Georgia was the
appropriate venue for claims arising from a violation of acmmpete clause where the contract
at issue was presented to defendant in Georgia and signed in Georgia). Hadirigasai
Plaintiffs’ antitrust claims did not arise solely from the execution of the Licgrisgreements
(i.e., the written agreements that memorialized the allocation ofrg@ug markets). Those
claims also arose from the Blue Plans’ collective refusal to compete outsideiroaltocated
geographic service areas and their creation of the BlueCard Program aodaNAtcounts
Program, which permitted the Blue Plans to provide health insurance servereplayers with
employees outside of discrete geographic service areas. In these AlabamBCBSAL's
actions in Alabama constitute a substantial part of the activities giving rise to thetma
allocation conspiracpetween BCBSAL and geographically contiguous Blue Plans. This is so
because, at a minimum, BCBY. processes BlueCard claims in Alabama for Blue Plans in
geographically contiguous service areas so that geographically wmmidglue Plans can sell
health insurance to group plans with employees in Alabama without creating a competing

provider network in Alabama. If BCBAL did not participate in the BlueCard Program, there is
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a substantial question as to whether BENBS would create a competing providagtwork in
portions of Alabama- and portions of the Northern Distriet in order to obtain discounts for
covered services to its thousands of subscribers and members in Alabama and the Northern
District. Indeed, BCB3/S already contracts with nine providers who reside in the Northern
District. (Doc. # 256, Ex. 1 at-2, Case No. 2:3:8v-20000RDP). Accordingly, the court
concludes that a significant part of the actions giving rise to the claimsabaib plaintiffs
against BCBSVIS have occurred in thdorthern District.
VI. Conclusion

For the reasons explained above, the court concludes that Moving Defendants are subject
to the court’s personal jurisdiction under Section 12 of the Clayton Act and Alabamgarin
statute. Moreover, the court’s exercise of personal jurisdiction threagh of these avenues
comports with Moving Defendants’ due process rights. Finally, venue is proper in thig dis
under Section 12 of the Clayton Act and under 28 U.8QA391. Therefore, Moving
Defendants’ motions to dismiss are due to be deniéd court will enter separate orders the
master docket and the four active Alabama cases in this mdistrict litigation.

DONE andORDERED this December 21, 2016.

R’ DAVID PROCTOR™
UNITED STATES DISTRICT JUDGE
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