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ANDREW BENNETT, et al., )
)
Appellants, ) Civil Action Number
V. ) 2:14-cv-00214-AKK
) and
JEFFERSON COUNTY, ) 2:14-cv-00215-AKK
ALABAMA )
)
Appellees. )

MEMORANDUM OPINION

The Appellantsseek to reverse several orders issued by the bankruptcy court
in adversary proceediaggtemming from Jefferson County, Alabam&bkapter 9
bankruptcy. Docs. 1; 1 in 2:14cv-00215AKK .1 The Appellants contend, among
other thingsthatthe dismissal of thadversaryproceedings pursuant to the order
confirming the County’s Chapter 9 Pl@tthe Confirmation @er’) violated the
Bankruptcy Rules and Rules of Civil Procedure and denied them due pr&esss.
doc. 21.Theseappealsarebefore the court on Jefferson County’s motion to dismiss,
doc.17, whichthe Appellants opposeeedoc.21. Because #seappead challenge

the County’s bankruptcplanand theConfirmation Qder, which hare becomdinal

1 Unless otherwise indicated, the docurnsesited are from case number 2:64-00214AKK.
Although the court has not consolidated these appeals, they involve the same facts srahidsue
the parties submittedenticalbriefingin support otheir respective positions both appealsSee
docs. 17; 21; 22 in 2:1dv-00214-AKK and 17; 21; 22 in 2:1é+00215AKK.
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and nonappealahlsee Banett v. Jefferson County, Alaban@9 F.3d 1240 (1
Cir. 2018), cert. denied, 139 S. Ct. 1305 (March 4, 2(dr8),as a resulthe court
cannotgrant meaningful relief to the Appellants, the motion to dismsigsie to be
granted
. FACTUAL AND PROCEDURAL BACKGROUND

The County fileda petition forbankruptcy in 201telated to$3.2 billion in
debt the Countyncurred for itssewer systemBennett 899 F.3d at 1£3. During
the course of the Chapteb@nkruptcyproceedingsome of the County’'sreditors
filed an adversary proceedirif§P-16) seeking a declatian that the County was
required to remit certain monthly paymetdsthemfrom sewer system revenues.
See In re Jefferson Cnty., Alal82 B.R. 404 (Bankr. N.D. Ala. 2012)The
Appellants, on behalf of themselves and a putative class of County homeowners and
sewer ratepayers, filed a complaint in intervention inl&Pseeking an alternative
declaratory judgmertb void or invalidate certain sewer system warrgsgged by
the Cainty. Seedoc. 211.2 The bankruptcy court severed the Appellaotsnplaint
In intervention and transferred it to a separate, n@pbnedadversary proceeding

(AP-120). Doc. 17 at 4.

2 The Appellants also filed a claim for more than $1.6 billion in the Chapter 9 proceeding f
alleged overcharges for sewer services. Do€l 21 3. That claim is not at issue in these two
appeals.

2



The Countysubsequentlyreached atentative agreement with itsajor
creditors Bennett 899 F.3d at 1243. The County then moved to stay further
proceedings in AR20 based on its contentions that tG@dapter 9plan would
resolve all disputes relating to the County’s liability for the sewer warrants, and the
bankrugcy court granted thenotion Doc. 17 at 5.Thereafterthe County filed its
Chapter 9 Plan of Adjustmerfthe “Plan”) ard, after a tweday hearing, the
bankruptcy courissuedthe ConfirmationOrderover the Apellants’ objections
See BennetB99 F.3d at 1243See alsalocs. 213; 21-4.

Pursuant to th€onfirmation Order, the Plan is binding on the Couniig
creditorsand “all past, present, current, and future ratepayers and users of the Sewer
System . ..” Doc. 213 at 57 Among other things, thlanresolvedand released
all “Sewer Released Claims,” which includes disputes related teatitity of the
sewer warrantand “the scope and extent of any liens or other property rights under
the [s]ewer [w]arrant[s] . . . .Doc. 214 at @-70, 90-91. Because the claims settled
and releasednderthe Plan encompass the claims asserted Hi@&Bnd AP120,
the Plan specifically requirecandthe Confirmation Orderdirectedas suchthe
dismissal with prejudice of AB6 and AR120 andenjoinedthe Appellants from
continuing any action to assert thelaims Docs. 21-3 at &4-65 7475; 21-4 at 6,

69, 81, 89-91; Bennett 899 F.3d at 1243



Relevant to these appeals, the Plan also provided that the County would issue
and sell new sewer warrants and that the County wouldhgseet proceeds to
redeem and retire the prior warrants and related obligatidoes. 21-4 at18; 21-3
at 50-52. See also BennetB99 F.3d at 1243. And, to retire these new sewer
warrants, the Plan provides for the County to implement a seriedeoincreases
over a period of forty yeardBennett 899 F.3d at 1243ln addition,under the Plan
and ConfirmatiorOrder, the validity of the new sewer warrants “and the covenants
made by the County for the benefit of the holders thereof . . . shall not be sobject t
any collateral attack or other challenge by any [p]erson in any court . . . from and
after the [Plan’s] [e]ffective [d]até Docs. 21-4 at85-86; 21-3 at 67

The Appellants filed a direct appeal of the Confirmation Otdehis court
two days prior to the Plan’s effective daseedoc. 1 in 2:14cv-00213AKK, but
did notmovefor astayof the Confirmation Order pending appdaénnett 899 F.3d
at 1244. Relatedly, the Appellants also filed these two appeals in which they seek
the revesal of several orders in their adversary proaegsli After théPlan became
effective, he County movedthis court to dismiss the direct appeaiguing in part
that the appeal was moot because the Plan’s consummation made it iladossib

the court to grant the Appellants meaningful reliddoc. 4 in 2:14cv-00213AKK .

3 The County did not move to dismiss the appeal of the bankruptcy court orders sustaining the
County’s objection to the Appellants’ proof of claim in the underlying bankruptcy piogee
Docs. 17 at 13-14; 4 in 2:1e\~00213AKK.
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This court (Judge Sharon Lovelace Blackbudenied the motiono dismiss the
direct appeal, and, at the County’s requesttified its order for interlocutory
review. Docs. 35; 36; 48 in 2:24v-00213AKK. In the interim, the court stayed
these two appeals of the adversary proceedings pending the resolutiodioéche
appealn Case N02:14cv-00213AKK. Doc. 11

On review, he Eleventh Circuit reversedigrcourt and remanded the direct
appeal back to #hcourt to dismiss the appeal of the Plan and Confirmation Order.
Bennett 899 F.3d at 1254The Eleventh Circuifoundthatthe appeal of the Plan
and Confirmation Order isquitably moot becaugganting the relief sought by the
Appellants “would seriously undermine actions taken in reliance on the
[Clonfirmation [O]rder,” and “would be inequitable or practically impossibliel”
at 152. The Appellants petitioed unsuccessfullfor a writ of certiorari. Bennett
v. Jefferson Cnty., Ala2019 WL 465193 (U.S. Matr. 4, 2019). Thus, the Plan and
Confirmation Order are final and nonappealable.
II.  ANALYSIS

In light of the resolution of the direct appeal, the stay in these ipveads is
no longer necessary. Indeed, the parties have filed various motions seeking to bring
these appeals to a resolution. And, presently before thesthatCountys motion
to dismiss Doc. 17. Notwithstandinghe Circuits clear mandatéor this court to

dismiss the direct appeal due to equitable mootiBssmett 899 F.3d at 125and



1254 and the deasion's related implications to these two appetis, Appellants
maintain that they can still challengspects othe Plan and Confirmation Order
through these appeals of their adversary prooggdind have filed various motions
related to their positionSeedocs. 15; 16.See alsaoc. 21.Forits part, the County
arguesn its motion to dismisghat in light of the Eleventh Circui$ decision in the
direct appealhese appeals stemming from the adversary protgeale barred by
resjudicatg doc. 17at 1619, or alternativelyare moot,d. at 1920. The court
agreeswith the County

A. Whether these Appeals are Barred by Res Judicata

As its primary argument in support of dismissal, the County argues that these
appealsre a collateral attack on tRéan and Confirmation Ordéne Circuit uphéd
on direct appealand are therefore barred by res judicafeedoc. 17 atl6-19.
Underthe doctrineof res judicata“[ a] final judgment on the merits of an action
precludes the parties or their privies from relitigating issues that were or could have
been raised in the actidn.Federated Dep’'t Sores v. Moitid52 U.S. 394, 398
(1981)(citations omitted) The doctrine bars a subsequent action wiggnthe prior
decision was renderday a courtof competenjurisdiction, (2)therewasa final
judgment on the merits, (3) the parties were identical in both suit¢zatiee prior

and present causes of action are the salavila v. Delta Air Lines, In¢g326F.3d



1183 1187(11th Cir. 20@). Only the first and last elements are in contentiere*

More specifically,the Appellantsargwe that (1) as to the first element—the
Confirmation Order is not a prior judgmearidthatthe bankruptcy court exceeded

its jurisdiction in issuing t@ order, and2) as tothe last elementthe Plan and
Confirmation Order involve a different nucleus of operative facts than the adversary
proceedings. Doc. 21. The court addresses these contentions in turn.

1. Whether the Confirmation Order ispaor judgemenissued by
a court of competent jurisdiction

The Appellants argue thtte Confirmation Order has no preclusive effact
these appealzecause they filed their complaints in #uversaryproceedingbefore
the County filed the PlanSeedoc. 21 at 613-17. Consequently, they claithis
lawsuit, as the purportedly first filed action, is not barred by res judicaias
contention is unavailingAs the Eleventh Circuit noted when it rejected a similar
argument, the party advancing the argument cited “no case law applyindiage
proceeding exception to res judicata doctrine, and we are not persuaded that we
should recognize such an exception hehere Piper Aircraft Corp, 244 F.3d 1289,

1296 n.3 (11th Cir. 2001¢ert denied sub nom. TDY Indus., Inc. v. Kaiser Aerospace

4 The second element is satisfied becaugeigiestablished law that a [bankruptcy] confirmation
order satisfies ‘the requirements of a judgement that can be given pre@fisnt.” In re Optical
Tech., Inc. 425 F.3d 1294, 1300 (11th Cir. 2005) (quotation and alteration in original omitted).
And, as for the third element, the parties in these proceedings were also pan@esriderlying
bankruptcy proceeding and Confirmation Order.
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& Elec. Corp, 534 U.S. 827 (200®) Moreover, “pon familiar principles,
irrespective of which action or proceeding was first brought, it is the first final
judgment rendered. . which becomes conclusive in the other as res judicata.”
Chicagg R.I & P. Ry. Co. v. Schendél70 U.S. 611, 6267 (1926)(citations
omitted) As a resultbecausdhere isno judgmentyet entered in the adversary
proceedings, th&€onfirmation Order is therior judgmentfor purposes of res
judicata

As for theAppellants secondary contention thtte court should reject the
res judicatadoctrine becausethe bankruptcy courpurportedly exceeded its
jurisdiction when it issued the Confirmation Ordelbc. 21 at 11-12, 24, the
Appellants were free to challenge the bankruptcy court’s jurisdiction indhrent
appeal Theyfailed tosuccessfullylo sq andbecause they “were given a fair chance
to challenge the Bankruptcy Court’s subjewtter jurisdiction, they cannot
challenge it now by resisting enforcement of th@®ddler[].” Travelers Indem. Co.
v. Bailey 557 U.S137, 1532009) (citations omitted)See alsdn re Optical Tech.

425 F.3d1294, 1308(11th Cir. 2005) Thus, because the bankruptcy court had

> The Appellants suggest tHatre Piper Aircraft Corp supports their position thtite timing of
their complaint in the adversary proceedingscomparison to whethe County filed the Plan
matters for purposes of res judicata. Doc. 21 at&.7Howeverthe Eleventh Circuit heloh In

re Piperthat res judicata did not apply a party’'sdamages claimwhich thepartyfiled in state
court before the debtor filed its bankruptcy plan, because the claim and the bankruptajipgocee
did not arise out of the same nucleus of operative fact. 244 F.3d at 1302. That is far different fr
the circumstances presented by these appeals
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jurisdiction to issue the Confirmation Ordeee28 U.S.C. 81334, theOrder is
entitled to preclusive effeat these appeals

2. Whether these appeals arise from the same nucleus of operative
fact as the Plan and Confirmation Order

Determining whether the prior and present causesaction are the same
requires the court to decide whether the actions arise “out of the same nucleus of
operative fact . . . ."In re Piper Aircraft Corp, 244 F.3dat 1297. The Appellants
contentionthatthese apped arise out of a different nucleus operativefacts than
the Planand Confirmation Ordedoc. 31 at 617, is belied by their own motioto
consolidate these appeals with the direct appeal of the Plan and Confirmatian Order
As the Appellants admitted in that motion, all three appeals “are so intertwined with
identical questions of law and fact that to have to keep them in separate proceedings
would waste the [c]ourt’'s resources and create unnecessary cost, delay and
complexity.” Doc. 8at 27. Moreover, treeappeat involve theexactsame claims
that the bankruptcy court dismissed with prejudicd enjoined the Appellants from
litigating further pursuant to the Plan and Confirmation Or&eredocs. 213 at 64
65, 7475, 21-4 at 6, 69, 8PB1. Thus, these appeadsise out oflhe same nucleus of
facts asthe Confirmation Order.

3.  Whether a public policy exception to res judicata should apply

Finally, the Appellants raise a public policy argument, claimingttieanew

sewer warrants the Coungsuedrepresenan unfair and unconstitutional takiod
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their property Doc.21 at #12. Consequently, they argue that the court should not
give thePlan andConfirmationOrder any preclusive effecEee id.The Appellants

had an opportunity to raise argumeal®ut unfairness or unconstitutionalaythe
bankruptcy court’s hearing ahe Plan and the bankruptcy court considered and
rejected their argumentsSee Bennett. Jefferson Cnty., Alabam&18 B.R. 613,
62526 (N.D. Ala. 2014)rev’d on other grounds899 F.3d 1240Theyalsohad an
opportunity to raise these arguments in their direct appeal of the Confirmation Order.
SeeBennett 899 F.3d atl243. While the Appellants feel strongly about the
purportedinequities of the Planthey cannqgt under the guise of public policy
concernstesurrect arguments that the courts have already rejectiat thg could

have raisegreviously After all, “[t] here is sim|y ‘no principle of law or equity
which sanctions the rejection by a federal court of the salutary principle of res
judicata.” Moitie, 452 U.S. at 401 (quotindeiser v. Woodruff327 U.S. 726, 733
(1946)).

To summarize, the doctrine of res judicata bars these appethls
Confirmation Order is a prior judgment on the merits issued by a court of competent
jurisdiction, the parties to these appeals are parties to the Confirmation Order, and
these appeals and the Confitraa Order arise out of the same nucleus of operative
fact. Seeih re Piper Aircraft Corp.244 F.3d at 12897. As a result, these appeals

are due to be dismissed.
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B. Whether these Appeals are M oot

The County argues alternatively that thegmeals which challengethe
validity of certain aspects of tii@ounty’s Plan and the Confirmation Orgdare moot
becaus¢he Plan and Confirmation Order di@al andnonappealableSee Bennett
899 F.3d 1240;a@k. 17 at 1220. The Appellanteounterthatthe court can still give
them meaningful religbecause they seek an equitable remedy and a dentavht
their rights rgardingthe validity of a lien on their real property relating to the new
sewer warrants, and not a monetary judgment or transfer of property. Doc. 21 at 12
18. The Appellants do not explain, howevemat meaningful relief, if any, the
court could ordemwithout running afoul of the Confirmation Order, which states
explicitly that the validity of the new sewer warrants “and the covenants made by
the County for the benefit of the holders thereof . . . shall not be subjaciyt
collateral attack.” Doc. 28 at 6/. Moreover, the Confirmation Order required the
dismissal of the Appellantadversary proceedingaP-16 and ARP120 and barred
the Appellants from pursuing these apped#ds.at 6465, 7475.

“[W]here the plain terms of a court order unambiguously apply, as they do
here, they are entitled to their effect.Traveles Indem.Co. 557 U.S.at 150
(citations omitted).And, “[i]f events that occur subsequent to the filing of a lawsuit
or an appeal deprive the court of the ability to give the plaintiff or appellant

meaningful relief, then the case is moot and must be dismiss&ddNajjar v.
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Ashcroft 273 F.3d 1330, 1336 (1Cir. 2001). Thus, based on the terms of the
Plan and Confirmation Order, the court cannot provide any meaningful relief to the
Appellants andthese appealsremoot. Seed.
[11. CONCLUSION

Because these appeals are barred by res judicata ambair¢he County’s
motion to dismissdoc. 17in 2:14cv-00214AKK and doc. 17 in2:14-cv-00215
AKK, is due be granted. Accordingly, the Appellants’ motion to strike, dat. 7
2:14cv-00214AKK and doc. 8 in 2:14-cv-00215AKK, motions to consolidat
docs. 12and15in 2:14cv-00214AKK anddocs. 13and16in 2:14-cv-00215AKK,
and motion for hearing, doc. 16 2:14cv-00214AKK, are due to be denied as
moot Separate ordewill be entered.

DONE thelstday ofAugust, 2019

DN p detton—

ABDUL K. KALLON
UNITED STATES DISTRICTIUDGE
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