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N N N N N N N N N

Defendant.

MEMORANDUM OPINION

Martin Hayegpursueghis case againsbestalpine Nortrak, Inc. (“Nortrak”)
under the Americans with Disabilities Act (“ADA"12 U.S.C. § 12104t seq,.
and the Family and Medical Leave Act of 1993 (“FMLA”"), 29 U.S.C. § 2&11
seq Doc. 1. Hayesllegesthat Nortrak failed to accommodate his disability as
required by the ADA when dischargecim dter he missed worto treathis
disability. Id. He also alleges that Nortrak interfered with his rights under the
FMLA and then retaliated against him for attempting to exercise those tajhts.
Nortrak has moved for summary judgment, doc. 19, and the motion is fully briefed
and ripe for review, docs. 201; 26; 27; 28. Based on a review of the evidence
and thdaw, the court finds that Hayes has failed to present sufficient evidence to
support his ADAfailure to accommodaitgaim andhis FMLA retaliation claim
However, Hayes has presented sufficient evidence to present a question for the jury

with respect to FMLA interference claim
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SUMMARY JUDGMENT STANDARD OF REVIEW

Under Rule 56(a) of the Federal Rules of Civil Procedure, summary
judgment is proper “if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of lawstipmrt
a summary judgment motion, the parties must cite to “particular pamatefials
in the record, including depositions, documents, electronically stof@anation,
affidavits or declarations, stipulations, adnoss, interrogatoryanswers, or other
materials.” Fed. R. Civ. P. 56(c). Moreover, “Rule 56(c) mandates the @ntry
summary judgment, after adequate time for discoveryugoes motion, against a
party who fails to make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden
of proof at trial.”Celotex Corp. v. Catretd77 U.S. 317, 3221986). The moving
party bears the initial burden of proving the absencegenaine isse of material
fact. Id. at 323. The burden then shifts to the nonmoving party, who is required to
“go beyond the pleadings” to establish that there is a “genuine issue fordriat”

324 (citation and internal quotation marks omittédylispute about a material fact
is genuine “if the evidence is sutlimt a reasonable jury could return a verdict for
the nonmoving party.Andersorv. Liberty Lobby, In¢.477 U.S. 242, 248 (1986).

The court must construe te¥idence and all reasonable inferences arising
from it in the light most favorable to the nomoving party. Adickes v. S. H. Kress
& Co. 398 U.S. 144, 157 (1970kee also Andersomd77 U.S. at 255 (all
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justifiable inferences must be drawn in the mooving party’s favor). Any factl
disputes will be resolved in the nomoving party’s favor when sufficient
competent evidence supports the smooving party’s version of the disputed facts.
See Pace v. Capobianc@83 F.3d 1275, 1276 (11th Cir. 2002) (a court is not
required to resolvaisputes in the nemoving party’s favor when that party’s
version of events is supported by insufficient evidence). However, “mere
conclusions and unsupported factual allegations are legally insufficient to defeat a
summary judgment motion.Ellis v. England 432 F.3d 1321, 1326 (11th Cir.
2005) (per curiam) (citingald Mountain Park, Ltd. v. Oliver863 F.2d 1560,
1563 (11th Cir. 1989))-urthermore, “[a] mere ‘scintilla’ of evidence supporting
the opposing party’position will not suffice; there must be enough of a showing
that the jury couldeasonably find for that partyWalker v. Darby911 F.2d 1573,

1577 (11th Cir1990) (citingAnderson477 U.S. at 252).

FACTUAL ALLEGATIONS

Sometime after hiring Hayes in 1993, Nortrak promoted Hapedrack
technician.Hayes held this position until his discharge in 2013. Track technicians
fabricate and fifparts to construct a frog, which is an assemblage of metal alloy
castings and bent pieces of railroad rail that can be sold separately or included as

part of a railroad or transit project. Doc. 20 at 3, n.2. The essential functions of a



track technicianinclude grinding, standing, walking, liftingmore than fifty
pounds, and regular attendance. Dat:2 at 82.

In 2013, Nortrak instituted a Aault attendance policyDoc. 261 at 7.The
policy assigned different point valuesattendance infractionand an employee is
discharged after accumulatirthirteen points® Doc. 212 at 135.The policy
impacted Hayes significantly due to orthopedic injutlest hebegan developing
in 2009. Doc. 26 at 2. These injuries led to catpahel release surgery on his left
wrist in 2010 and on his right wrist in 2018l. To avoid accumulating poisit
under the nofault attendance policyHayes initially used the majority of his
vacation time as emergency vacation day®n he needed to seek treatment for
his injuries Id. However, #er exhausting hisvacation time, Hayes began
accumulating pointander the policyld

Hayes accumulated one point in March and three points in May, ddlaang
work early Doc. 214 at 57.Beginning onJune 2, 2013, Hayemissedfive
consecutive day$iayes useddur emergency vacation daf the first four days

and did not accumulate any points as a result. However, he accumulated two points

! Grinding is the process by which frog castings are modified for diftar uses. It involves the use of heavy
grinders and impact wrenches “which require heavy lifting and iteeswaying motions to grind the rail into
specifications.” Doc. 20 at 3,

2 For example, a taydup to thirty minutess assessed half a point if the employee contaugedupervisor prior to
the start of the shift, and a full poiatherwise Doc. 212 at 132.By the same token, an absensassessed two
points if the employee contacts Nortrak prior to the shift start and six pbstie does not do séd. However,
where anabsence iglue to iliness or injury that exceedne dayand if the employee is also under the care of a
physician, thefirst day and subsequent consecutive days are treated as a single occonogitEa thatthe
employee provides notice to Human Resources “upon his or her retwork or, in the case of an extended illness,
as soon as is practicabléd’ at 134.



for thelast day Doc. 26 at 3; Doc. 2& at 11-13. Hayes takes issue with the two
points assessedecause of his contentigdhat heinformed his supervisor, John
Patton, andhe Production Manager, Johnny Myridgily that he wasising his
vacation days due to leg and knee pain. Doc. 26. &ta8es also accumulated
anothermointfor leaving early on June 12, 204B8d anothetwo points for missing
work onJune 13, 201,3ll three of which halsochallengesDocs. 26 at 3-4; 21-4
at 57 Relevant here,llhough he challenges these five pojiislyesconcedeshat
he did not provide a medical exeuwshen heeturredto work after these absences
Doc. 212 at57-58. Hayesalso accumulated twamore points for an absence on
June 112013 for a total of eleven pointgloc. 214 at 57 andaccumulated his
twelfth point onJune 25 when he left work early. Doc-2@t 8.

Presumably because he was only one point shy of a dig;haJuly 2013 the
Director of Human Resources, Clay Johnston, met with Haydscuss his points
accumulation Doc. 212 at 54 Apparently,Hayes mentioned his medical issues
during this meeting andlohnston discussed the possibility of retroactively
designating somef thevacation day$layeshadused for medical visits as FMLA
leave if Hayes provided the appropriate documentation.sDat-2 at 56 21-4 at
43-44. Johnston and Hayes also discussed the possibility of Hayes using FMLA
leavefor subsequent absencasdJohnston provided Hayes the releviorn for
Hayes’ physicianto complete Doc. 26 at 3A few days laterDr. Ronald Moon,
M.D., completed the certification form argibmittedit to Nortrak. Doc. 244.
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After reviewing the document, Johnston determined tHayes did not qualify for
FMLA becauseof Dr. Moornis failure to indicate whether Hayes would be
incapacitated for any period of time ibtHayesneededa reduced work schedule.
Doc. 214 at 2122. Hayes did not pursue the matter furteth Dr. Moon nor

did Hayes provide the information to retroactively designate vacation days as
FMLA leave. Doc. 212 at55-56.

Sometime after arriving at work on September 16, 2013, Haymsrienced an
episode ofdebilitating pain and informetis supervisothat heneeded to leave
earlyto visitthe emergency room. Doc. 26 atHayes subsequentlysited the R
and received a note excusing him from work until Septerh®eP013.1d. Hayes
intended to bring the note with him when he returned to workeptember 1%d.
at 7 (“Company policy requires that | deliver the medical excuse when | return to
work.”). As a result, when Hayes called the next day to rdpisrabsenceHayes
stated only*‘that [his] doctorhad takerhim] off work on September 17, 2013
Docs. 21-2 at 6263; 26 at 7 In light of Hayes’ early departure the day before,
Human ResourceassesskHayes a pointinder the ndault policy, raisingHayes’
accumulated total to thirteerboc. 261 at 30.Consequently Johnston called
Hayes at homen September 17and discharged him foexcessive absences in
violation of the attendance policy. Dec26 at 7 21-2 at 62 and 66During the

phone call, Hayes never conveyed to Johnston that he left work early for medical



reasons or that he had fact, visited a doctor armbtained amedical excuse from

the doctorDoc. 212 at 66.

ANALYSIS
Hayes alleges violations of the ADA (Count §nd FMLA interference
(Count 1), and retaliatior{Count Ill) claims The court addresses these claims

below.

A. ADA Violations (Count I)

Nortrak challengedHayes disability claimon two grounds: (1) thadayesis
not an otherwise “qualified person” with a disabililye to his failure to propose a
reasonable accommodation that would enable him to perform his job; atiét(2)
Hayes is estopped from arguing that he is an otherwise qualified individual with a
disability in light of Hayes claim of total disability on hisapplication for Social
Securiy Disability Insurance (“SSDI”)Doc. 20 at 629 The court agrees.

The ADA prohibits discriminationagainst a qualified individualith a
disability. A qualifed individual is someone whoan perform the essential
functions ofher position with or without a reasonable accommodation. 42 U.S.C.
88 12111(a) and 12113SDI provides benefits to persons who are unable to
perform their previous work and “cannat. . engage in any other kind of
substantial gainful work that exists in the national economy.” 42 U.S.C. §

423(d)(2)(A).While the two statutes may seem to conflict, the Supreme Court has



found thatbecausehe Social Security Administration does not consttereffect

of a reasonable accommodation amclaimant’s ability to work, “an ADA suit
claiming that the plaintiff can perform her jotith reasonable accommodation
may well prove consistent with an SSDI claim that the plaintiff could not perform
her own job (or other jobsyithoutit.” Cleveland v. Policy Management Systems,
Corp,, 526 U.S. 795, 803 (1999 mphasis originalHowever, thaeceipt of SSDI
creates a rebuttable presumption tha¢ plaintiff is judicially estopped from
asserting thathe isa qualified individual with a disabilityid.; see also Siudock v.
Volusia Cty. Sch. Bd568 F. App’x 659, 662 (11th Cir. 2014As a result, to
survive summary judgmenta plaintiff “cannot simply ignore Herl SSDI
contention thatghe] was too disabletb work,” but “must explain why that SSDI
contention is consistent withh¢j ADA claim that fhe] could ‘perform the
essential functions’ of [her] previous job, at leastwith ‘reasonable
accommodation”’ Cleveland 526 U.Sat 798.

Relevant hereHayeshas offered no evidence to rebut his SSDI application
in which heclaimedtotal disability as of August 30, 201®o0c. 241 *SEALED*.
Indeed, @ his disability application, the consulting physiciaoted that Hayes
could notreturn towork at Nortrakdue toHayes’ten-pound lifting restrictiorand
limited ability to stand or walkd. at 17.Based on these restrictigiidayessimply
cannot perform the essential functions of a track technibaneover Hayes has
notofferedanyevidence or argumend reconcile hisSSDIclaim of total disability
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with his ADA failure to accommodate clairBee Talavera v. Sch. Bd. Of Palm
Beach Cty.,129 F.3d 1214, 1220 (11th Cir. 1997) (“[AlJn ADA plaintiff is
estopped from denying the truth of any statements made in [his] disability
application.”). Therefore, Hayes’ ADA claim fails on this basis alone.

The ADA claim fails also becausélayes cannot perform the essential
functions ofhis position Doc. 20 at 7To support its contention that Hayes is not a
gualified individual with a disabilityNortrak points to Hayes’ testimony that by
the end of 2013 “[he] couldn’t even walk across the floDioc. 212 at 81.Hayes
does not disputéhis contention, nor doesloffer evidencethat he askedor an
accommodationSee McCarroll v. Somerby of Mobile, LLE)5 F. App’x 897,
899 (11th Cir. 2014) (T]he duty to provide a reasonable accommodation is not
triggered unless a specific demand for an accommodation has niesda”)
(internal citation omitted)Instead, heargues thabDr. Moon’s certification form
indicated that Hayesould haveperformedihe essential functionsndera reduced
work schedule Doc. 27 at 13.This contention is unavailing because the faan
contradicory at best-i.e., Dr. Moon checked the box indicating that Hayes would
need to attend followp treatment and/or work pédrine on a reduced schedule,
but then indicated that the section relating to estimating a reduced work schedule
was inappkable—and Dr. Moon does not state that Hayes has a disalbidg.

26-1 at 4.Moreover, even if Hayes is disabled\ortrak has no obligation to
transform a fultime position to partime. SeelLucas v. W.W. Grainger, In@257
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F.3d 1249, 1260 (11th Ci2001) (“[E]mployers are not required to transform the
position into another one by eliminating functions that are essential to the nature of
the job as it exists.”).

Put simply,becausehe form provided by Dr. Moon does not indicate a need
for a reducedvork scheduleor that Hayes in any way suffered from a disahility
and in light of Hayes’ failure to reconcile his SSDI claim and his ADA claim,
summary judgment is due to geantedon Count I.

B. EMLA Interference (Count |1)

Hayes allegesext that Nortrak impermissibly interfered with his FMLA
rights by denying himleave. Doc. 1 at 3. The FMLA guarantees eligible
employees the right to “12 work weeks of leave during anynt@th period. . .
[b]ecause of a serious health condition that makes the employee unable to perform
the functions of the position of such employee.” 29 U.S.C. § 2612(a&)\(1).
“serious health condition” is an injury, illness, impairment, or physical or mental
condition that involves inpatient care or continuing treatment health care
provider.ld. at §2611(11).A serious health condition with continuing treatment
includes, but is not limited to “a period of incapacity of more than three
consecutive full calendar days‘any period of incapacity or treatment for such

incapa&ity due to a chronic serious health conditioor,"any period of absence to
receive multiple treatments.” 29 C.F.R. § 825.115f) To prove interference,
Hayes must demonstratg a preponderance of the evidetitat he “was denied a
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benefit to whichhe was entitled under the FMLARNartin v. Brevard County
Public Schools543 F.3d 1261, 1266 (11@ir. 2008).FMLA interferencedoes not
require the employew® allege that the employer intended to deny the beitast
enough that themployer deniethe benefit Strickland v. Water Works and Sewer
Bd. of City of Birmingham239 F.3d 1199, 1207 (11th Cir. 2001).

Nortrak asserts that HayeSMLA claim fails because Hayes cannot satisfy
the threeday incapacitation requirement of 29 C.F.R. § 825.1159(ytrak
overlooks however,that an employee maglso qualify for FMLA leaveif she
suffers “any period of incapacity” due to eithercaronic condition ol condition
requiring multiple treatments. 29 C.F.R. § 825.115(c) and@sed on the record
before the court, the form th&tr. Moon completedindicating that he had seen
Hayes “too many [times] to listmonthly since 2009,that he expectedHayes’
impairmerts to continue throughout his lifapndthat Hayes would neealfow up
treatment appointmentspd 214 at 5354, areasonable jurynay find that Hayes
suffered from a chronic conditichand that Nortrak interfered with his right to
take FMLA. The courtrecognizeshat Nortrak challenges the sufficiency of Dr.
Moon’s informationand thatlohnston concludethat “based on whaDr. Moon’s

form] says and absent any other documentation provided, it wasn’'t appropriate to

3 A chronic serious health problem is further defined by the regulationseasttinh:
(1) Requires periodic visits (defined as at least twice a year) for treatment byradagalprovider, or by a
nurse under direction of a health care provider;
(2) Continues over aaxtended period of time (including recurring episodes of a single untedgindition);
and
(3) May cause episodic rather than a continuing period of incapacity (e.g., adtab®es, epilepsy, etc.).
29 C.F.R. § 825.115(c).

11



initiate family medical leave at this point.”dd. 214 at 19.Regardless of the
purported insufficiency of the form, a dispute exisith respect tavhat occurred
next, with Hayes contending thadhnstomever toldhim he did not qualify for
FMLA or that the form was deficiefitdoc. 26 at 4, and Baston maintaining that

he informed Hayes he was not eligible for FMLA, doc-42ht 19. More
importantly Johnston admits that never informedHayesin writing that the form

was deficient.Doc. 224 at 19-20. Johnston’sadmission is contrary to the
reguations, which requirean “employer [to] advise an employee whenever the
employer finds a certification incomplete or insufficient and shall state in writing
what additional information is necessary to make the certification complete and
sufficient.” 29 CF.R. § 825.305(c)This fact, coupled with Nortrak’gurported
knowledge ofHayes health problemsseedocs. 261 at 1+19; 21-5 at 3; 212 at

45, is sufficient to create a factual dispute about whether the failure to engage in
the certification dialogue constituted interference with Hayes’ FMLA |eSee,

e.g., Cruz v. Publix Super Mkts., Ind28 F3d 1379, 1384 (11th Cir. 2005) (an
employee camdequately convey to the employer sufficient information to put the
employer on notice that an absence is potentially FMLA qualifyiaggordingly,

Hayes may proceed with his interference claim.

C. EMLA Retaliation (Count I11)

* Hayesalsotestified thatalthoughhe found out he was rejected for FMLA leatestill believed that “the FMLA
would cover [him] for [his] doctor, if [he] went to the doctor.” Doc-2at 56.
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Retaliation is distinct from FMLA integience’ To prevail ona retaliation
claim, Hayes must demonstrate that Nortrak intentionally discriminated against
him in the form of an adverse employment action for having exercised an FMLA
right. Bradley v. Army Fleet Support, LL&64 F. Supp3d 1272,1282 (M.D. Ala.
2014). Specifically, Hayes must show Nortrak’s actions “were motivated by an
impermissible discriminatory animusStrickland 239 F.3d 1199 (11th Cir. 2001).
Where as here, Hayekacks direct evidence intentjayesmay prove his claim
through circumstantial evidence by showithgit the adverse actiohe challenges
was causally related tais protected activitySmith v. BellSouth Telecomm., Inc.,
273 F.3d 1303, 1314 (11th Cir. 200Epr the reasons stated below, the court finds
thatHayeshasfailed to establish the required causal link.

At the outsetjt is undisputed thalortrak dischargedHayesthe day after
Hayes left work early t@eekmedical treatmentHowever, “temporal proximity
alone is insufficient to create a genuine issue of fact as to causal connection where
there is unrebutted evidence that the decision maker did not have knowledge that
the employee engaged in protected conducBfungart v. BellSouth

Telecommunications, In231 F.3d 791, 799 (11th Cir. 200®Relevant hereas it

® The statute prohibits an employer from interfering with, restrainingjemying “the exercise of or attempt to
exercise, any right provided under this subchapter.” 29 U.S.C. § 2615(a)separate section, the statute also
makes it “unlawful for any eployer to discharge or in any other manner discriminate against awdirad for
opposing any practice made unlawful by this subchapter.” 29CU& 2615(b). Moreover, the regulations to the
FMLA specifically state “The Act’s prohibition against intedace prohibits an employer from discriminating or
retaliating against an employee or prospective employee for having exeotisgtempted to exercise FMLA
rights... [E]mployers cannot use the taking of FMLA leave as a negédictor in employment actiorsuch as
hiring, promotions or disciplinary actions.” 29 C.F.R. § 825.220.
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relates to the accumulated poirdthoughHayesfrequently usediacation days to
visit the doctor he neverconveyed this fact this supervisors. Doc. 24 at 58.
Moreover, @en afterJohnston (the decision maker heir&@rmed Hayesin July
2013 that some ofHayes’ medical visitsfor which he used his vacatianight
qualify as FMLA absences and therefaret count against him in terms of his
attendance recordHayes failed to provide Johnston withthe necesary
documentationthat would have allowed Johnston ttetermine whether the
absencegjualified for FMLA Doc. 212 at 56.By failing to do soHayeshas no
legitimatebasis to assert that Nortrak improperly assessedHhamoints for those
absencesdrause whilethe FMLA prohibits an employer from counting FMLA
leave against an employee under a ‘no fault’ attendance policy when those
absences are for a qualifying reaseeg29 C.F.R. § 825.220(c), there is no FMLA
violation where an employee is dsrged after repeated infractionsaodetailed
attendance poligysee Earl v. Mervyns, In@07 F.3d 1361 (11th Cir. 2000).

With respect to the thirteenth poititat led toHayes’ discharge viewing the
evidence in the light most favorable Hayes Hayes informed hisupervisorhe
needed to leave to go to the emergency raan in fact, visited a clini®oc. 21-

2 at 61. After the visit, although he had a note excusing him from work for three
days,Hayes decided to hold onto the note until he returned to work, and, as such,
failed to provide thedocumentation or medical record substantiating this visit
immediately afterwarddDoc. 26 at 7 (“Company policy requires that | deliver the
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medical excuse when | return to work.poc. 22 at 134 (“. . .it is the
employee’s responsibility to provide [a physician’s work authorization form] upon
his or her return to work or, in the case of an extended illness, as soon as is
practicable.”) Consistent with the doctor’s advice thatreenain athome for three
days Hayescalled offwork the next dayputinformedNortrak only that his doctor
had taken him off work fothat day. Doc. 212 at 6667. Moreover he never
suggestediuring the calthat he had, in fact, visidethe doctor the day befqrer
thatthedoctorhad takerhim off work for an extended period of tim@oc. 212 at
61-62. To make matters worseven when he received the phone ttal next day
informing him about his discharge, Hayes still did imédrm Johnstorthat hehad

a medical excuseof his absenceDoc. 212 at 66.Instead,f the court accepts his
affidavit testimonyinstead of his deposition, he waited until tlextday after his
dischargeo try to submitamedical excuséDoc. 26 at 7.

Based on this recoytHayeshas notpointedto any evidence thast the time
Johnston discharged him, Johnston knew of Hagetntially FMLA qualifying
medical condition as it related to his accrubdeaces,or that Hayesleft earlyon
September 16, 2013 for a potentially FMLA qualifying reason. Do€ 21 79
Moreover,there is no evidence that the supervisor Hayes infotmeeidtended to
visit the ER communicated this fact to JohnstGee Clover v. Total System

Services, Inc.176 F.3d 1346, 1355 (11th Cir. 1999) (holding tkradwledge of a

® Hayes alleges in hiaffidavit that heattemptedto submit his excuse the day after his dischabgé wasdenied
accesdo the premisesDoc. 26 at 7However,in his deposition he testified thahe never attempted to submit an
excuse Doc. 212 at65-66. These discrepancies do not impactdbert s analysis of the retaliation claim.
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protected activity is not imputed to a corporatiafithout evidence that the
decison maker was aware of the protected conduggcause theecorddoes not
establishthat Johnstorknew that Hayeswas engaging in protected activity when
he dischargedHayes Hayescannot establish the necessagusal connection
between higlischargeand his protected activity support a retaliation clainbee
Strickland 239 F.3d at 120608 (dismissing an FMLA retaliation claim because
“[a] decisionmaker cannot have been motivated to retaliate by somettkngwn

to him.”) andKrutzig v Pulte Hom&orporation,602 F.3d 1231, (11th Cir. 2010)
(“Temporal proximity alone, however, is not sufficient to establish a causal
connection when there is unrebutted evidence that the decision makenot
aware of the protected activity.”)

Alternatively, the aim fails because Hayes offers no evidence to rebut
Nortrak’s legitimatenon-retaliatoryreason for his discharge, i.e., accumulation of
points, other than a general assertion that Nortrak improperly calculated his points
and that Nortrak has changed its reasoning for the discharge. Docs. 27 at 13; 26 at
6. These contentions are unavailing because the evidence before this court shows
that Nortrak correctly tabulatedayes’ points and, as to the purported shifting

reason, the onlyeasorHayesprovides to the court is that Nk discharged him
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for violating its attendance policypocs. 26 at 6; 2. For all these reasons

summary judgment idue to be grantedn Count 11’

Conclusion
For the reasons above, Defendant’'s motiorstonmary judgment idue to be
grantedon counts Band Ill,andHayes maycontinue his suit on Count ||

DONE the4th day ofMay, 2016

-—AJash-'-p J-Z-Hw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE

" Whether Nortrak was entitled to count Hayes’ potentially FMLA quiaifyabsences-including the one that
triggered the thirteenth point and for which he submitted an excusehaftelischarge-in making its adverse
employment decision is not a factor in tbeurt’s analysis of Hayes’ retaliation clainif those absences were
protected and Nortrak penalized Hayes for thetlratevidencewould relateto Hayes'’ interference claim (Count II).

A retaliation claim requires a showing of intentional retaliatory aniorushe part of the employer because the
employee attempted to invoke FMLA rightshile interference merely reqes that the employeegablish the
employer denied her a right to which she was entitled undéinhé\. See Hawkins v. BBVA Compass Bancshares,
Inc.,613 F. App’x 831, 840 (11th Cir. 2015).
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