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Defendants
MEMORANDUM OPINION AND ORDER*

Plaintiffs Elizabeth McElro§and Mamie Powellniitiated this action in the Circuit Court
of Jefferson County Alabama, Bessemer Divisipragainst Defendast City of Bessemer,
Alabama and Officer Gabriel Kinderknech{Doc. t1). In their First Amended Complaint,
Plaintiffs assert a 42 U.S.C. § 1983 claim for excessive force and state law claim®rigful
death and intentional infliction of emotional distres$d.)( Defendants removed the action to
this Court and now move to dismiss the First Amended Complaint. (Ddc# 5). The
motion isfully briefed and ripe for review. (Docs. 5, 6, 9, &1@Fa the reasons statdxlow,
the motion (doc. 5, is GRANTED IN PART AND DENIED IN PART .

|. Standard of Review

Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain “a short and plain

statement of the claim showing that the pleader is entitled to relief.” “[T]lesliplg standard

Rule 8 announces does not require ‘detailed factual allegations,’” but it demaredsharolan

! In accordance with the provisions of 28 U.S.C. § 636(c) and Federal Rule of Civil
Procedure 73, the parties have voluntarily consented to have a United Statesabaljisige
conduct any and all proceedings, including trial and the entry of finairjedyg

2 Plaintiff Elizabeth McElroy is listed as the administrator of the Estate of Parish
Laconley Powell, deceased, in the First Amended Complaint. (Doc. 1-1 at 72).
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unadorned, theefendarnunlawfully-harmedme accusation.Ashcroft v. Igbal, 556 U.S. 662,
678 (2009) (citingBell Atl. Corp. v. Twombly, 550 U.S. 544, 55%2007)). Mere “labelsand
conclusions” or “a formulaic recitation of the elements of a cause of actionhsufficient.
Igbal, 556 U.S. at 67&citations and internal quotation marks omitted). “Nor does a complaint
suffice if it tenders ‘naked assertion [s] devoid @irther factual enhancement.”ld. (citing
Bell Atl. Corp., 550 U.S. at 557

Federal Rule of Civil Procedure 12(b)(6) permits dismissal when a compddsttd
state a claim upon which relief can be granted. “To survive a motion to disancssnplaint
mustcontain sufficient factual matter, accepted as true, to state a claim to relief tlaaisiblp
on its face.”lgbal, 556 U.S. at 678 (citations and internal quotation marks omitfedpmplaint
states a facially plausible claim for relief “when thaipliff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for tladucdc
alleged.”ld. (citation omitted). The complaint must establish “more than a sheer possibility that
a defendant has actedlawfully.” 1d.; see also Twombly, 550 U.S. at 55%‘Factual allegations
must be enough to raise a right to relief above the speculative level.”). Ultintatslinquiry is
a “contextspecific task that requires the reviewing court to draw on its judicial experiand
common senselgbal, 556 U.S. at 679.

Il . Factual Background

The First Amended Complaint alleges, in pertinent @arfollows:

7. On May 15, 2012, the now deceased Mr. Powell was admitted to [sic] into

UAB for an incident caused by high blood pressure and being a brittle diabetic.

Mr. [sic] Parrish had apparently been acting strangely, and he had been lethargic

to the Eoint of evepassing out in his kitchen, which prompted the May 15th call
to 911

3 An episode where a diabetic becomes groggy and passes out is almost definitively
characteristic of having low blood sugar. (footnote in First Amended Complaint)



8. On May 17, 2012, Mr. Powell was with his mother, Mamie Powell, at their
home? Mr. Powell began acting in a maer which the family knew was a sign

to check both his blood presswaed blood sugar. As the family thought, he had
high blood pressure and low blood sugar, and thinking it was proper to do so, Mr.
Powell's mother called 911 to see if they could take him to the ho3pital.

9. After Mr. Powell's mother called 911, bothetkire Department and the Police
Department were dispatched to the Powell home. The Fire Department arrived
first. They attempted to attend to Mr. Powell, but Mr. Powell would not allow the
attending paramedics [sic] take his blood pressure. Mr. Pavwgdlad went to

the kitchen to get a glass of water.

10. The Bessemer Police Department then arrived on the scene. The Fire
Department personnel had exited the home and were on the front porch, where
one of them told Mr. Powell’s brother, Tim Powell, ttihdr. Powell had a skillet

in his hand.

11. Two (2) officers from the Bessemer Police Department entered the home and
converged on the kitchen area where Mr. Powell, who was clearly disoriented but
not acting erratically, was located. During a short conversation between Mr.

Powell and the officers at least three (3) shots were fired. One (1) went into a
deep freezer, one (1) through a window, and the third into the abdomen of Mr.

Powell. This all occurred while Mamie Powell was in the adjoining rooherev

she heard her son being struck by the bullet.

12. Mr. Powell was taken to the University of Alabama at Birmingham Hospital,
where he died as a direct result of the wounds inflected by the gunshot of
Bessemer Police Officer Gabriel Kinderknecht.

(Doc. 11 at 73¢74).

lll. Analysis
In their response to the motiondsmiss, Plaintiffs concede th&rl983 excessive force
claim against the City of Bessemeseg doc. 9 at 3), and tirestate law claim for intentional

infliction of emotional distresqsee id. at 7), are due to be dismissed. Accordinghe motion

* It should be noted Mr. Powell’s mother, who is 83, is physically incapable of taking
care of her son. (footnote in First Amended Complaint)

®> This was not an emergency, and the 911 operator was so informed. This call was
merely to arrange transportation. As Mrs. Powell put it to counsel, “I caided for help, and
they killed him.” (footnote in First Amended Complaint)



to dismiss iISGRANTED as to these claims, and the undersigned will only address 1983
claim against OfficeKinderknechtand the state law wrongful death claim agst the City of
Bessemer

A. Section 1983 Excessive Force ClaimStatement of Clain?

Defendantsargue the remaining 1983 excessive force claishould be dismissed
because Plaintiffsallegations do not meet applicable pleading standards as articul&iederal
Rule of Civil Procedure 8 and Supreme Court case law, specifiéahlgroft v. Igbal, 556 U.S.
662, 678(2009)andBell Atlantic Corp. v. Twombly, 550 U.S. 544, 558007) (Docs. 6 at 13
&19 at 34).

Plaintiffs have presented allegations sufficient to give rise to an excesspeedaim.

See Randall v. Scott, 610 F.3d 701, 709 (11th Cir. 2010) (explaining pleadings for 81983 cases
involving defendants who are able to assert qualified immunity @gefense are now held to
comply with the standards describedlgbal). To state an excessive force claim under the
Fourth Amendment, a plaintiff must allege a seizure occurred and thabftteeused to effect

the seizure was unreasonableéBiyan v. Spillman, 217 Fed. App’x 882, 885 (11th Cir. 2007).
The Supreme Court has explained that an officer's use of deadly force is unreasolessi¢he
individual is posing an immediate threat to the officer or others, and the affigsr a warning

if feasible. Tennessee v. Garner, 471 U.S. 1, 12 (1985). While the ultimate question is whether
the officer’s use of force was “reasonable” luthea the specific facts of the case, courts consider
three factors in assessing reasonablenéasell v. Smith, 668 F.3d 1244, 1251 (11th Cir. 2012)

(citing Garner, 471 U.S. at 112 andScott v. Harris, 550 U.S. 372, 383 (2007)). The Supreme

® To the extent Defendants argue the wrongful delaiim against the City of Bessemer
should be dismissed for failure to comply with applicable pleading standardsytingeat is
moot because the clailmdue to be dismissed as explained below.



Court haseexplained an officer may use deadly force when he:
(1) “has probable cause to believe that the suspect poses a threat of serious
physical harm, either to the officer or to others” or “that he has committed a crime
involving the infliction or threatened fiirction of serious physical harm;” (2)
reasonably believes that the use of deadly force was necessary to prevent escape;
and (3) has given some warning about the possible use of deadly force, iefeasibl
Terrell, 668 F.3d at 1251 (quotingaughan v. Cox, 343 F.3d 1323, 1329-30 (11th Cir. 2003)).
Plaintiffs allege OfficeKinderknechtused deadly force to seir. Powell and further
allege facts demonstrating the use of stmite was unreasonable given the circumstances
Specifically, Plaintiffs allege that, on May 17, 2012, in response to aemargency 911 call
requesting assistance in taking Mr. Powell to the hospital, two police offaceved at Mr.
Powell's residence and entered the home. (Dekt.al 7374). At this time, fire department
personnel who had arrived on the scene first, had exited the home and were on the front porch.
(Id. at 74). One of them told Mr. Powell's brother that Mr. Powell had a skillet in his hand.
(Id.). Plaintiffs further allege, once in the home, the potiffecers entered the kitchen where
Mr. Powell had gone to get a glass of wated.)( Due to his medical condition, Mr. Powell was
“clearly disoriented, but not acting erratically.I'd.). At this time, “during a short conversation”
three shots weraréd. (d.). One of theshots from Officer Kinderknét, struck Mr. Powell in
the abdomen. 1d.). Mr. Powell was taken to the hospital, where he died as a direct result of the
gunshot wound. 1¢.). Plaintiffs allege Officer Kinderknecht’'s actions wewillful, malicious,
intentional, and in bad faith.d)).
Defendants argue the First Amended Complaint does not meet the pleading standard
because there are no detailed allegations regarding the nature of the confrontatien or

circumstances surrounding the discharge of the weap@s® d¢cs. 6at 9. Such detail is not

required at this stageSee Randall v. Scott, 610 F.3d 701, 709 (11th Cir. 2010QAlthough a



plaintiff may not rely ormere “labels and conclusions” or “a formulaic recitation of the elements
of a cause of action,” “detailed factual allegations” are not requigedl.,, 556 U.S. at 678. Rule
8(a)(2) only requires “a short and plain statement of the claim showing tmeple entitled to
relief.” The plantiffs have provided as much.Plaintiffs explain the circumstances surrounding
Officer Kinderknechs presence at Mr. Powell’s home and allege that, during a conversation,
officers fired three shots, one of which came frofficer Kinderknechtand struckvir. Powell
in the abdomen, directly resulting in his deafBee doc. t1 at 7374). These allegations, when
taken as true, establish Officdfinderknecht seized Mr. Powell and that seizure was
unreasonalel considering the circumstance§he additionalallegatiors that Fire Department
personnel, who exited the residence when the police arrived, told Mr. Powell’srlihattidr.
Powell had a skillet in his hand, (docllat 74), and that Mr. Powell was “clearly disoriented
but not acting erratically(id.), do rot change this result. These two facts alone do not establish
the type ofthreatprovocation that would justify the use of deadly forcEhere are no facts
indicating Mr. Powell was trying to escape or that it was not feasible to prowdening before
the use of deadly force.Sde id.). Based on the facts as presented in the complaintsit
unreasonabldor Officer Kinderknechtto believe deadly force was necessary to seize Mr.
Powell. The allegations raise more than “a sheer possibility thatesd@nt [] acted unlawfully”
when fatally shooting Mr. Powelllgbal, 556 U.S. at 678and are more than a “formulaic
recitation of the elements” of the claimByombly, 550 U.S. at 555, as Defendants suggest.
Accordingly, Defendants’ motion to dismiss based on the pleading stand@#NI&ED .

B. Section 1983 Excessive Force ClaimQualified Immunity

Defendantsnext arguethe §1983 excessive force claim agaif@fficer Kinderknecht

should bedismis®d on the basis ofqualified immunity. Qualified immunity “insulates



government officials from personal liability for money damages fopasttaken in good faith
pursuant to their discretionary authorityGreason v. Kemp, 891 F.2d 829, 833 (11th Cir. 1990)
(citing Horlow v. Fitzgerald, 457 U.S. 800, 818 (1982)):The purpose of this immunity is to
allow government officials to carry out their discretionary duties without ¢éapersonal
liability or harassing litigation, protecting from suit all but the plainly incompetenh@mao is
knowingly violating federal law.” Lee v. Ferraro, 284 F.3d 1188, 1194 (11th Cir. 2002)
(internal citation and quotation marks omitted). The basic premise of the doctrine is f
immunity to harbor government officials from liability unless their conductated “clearly
established statutory or constitutional rights of which a reasonable person would hawe’ know
Harlow, 457 U.S. at 818.

A threepart analysis determines whether a government agent is eligible for qualified
immunity. See Vinyard v. Wilson, 311 F.3d 1340, 13447 (11th Cir. 2002). First, the
government official must show that he was engaged in a “discretionary function” when he
committed the allegedly unlawful acHolloman v. Harland, 370 F.3d 1252, 12634 (11th Cir.
2004). Once this burden is met“shifts to the plaintiff to show that qualified immunity is not
appropriate.” Lee, 284 F.3d at 1194 (citation omitted). To avoid the application of qualified
immunity, the plaintiff must satisfy the twmrong test articulated by the Same Court in
Saucier v. Katz, 533 U.S. 194 (2001), showing: (1) the defendant violated a constitutional right,
and (2) this right was clearly established at the time of the violatiat,201. TheSupreme
Court has since explained that “judges of the district courts and courts of appeals should be
permitted to exercise their sound discretion in decided which of the two prongs of tifiedjual
immunity analysis should be addressed first in light of the circumstances iartioellpr case at

hand.” Pearson v. Callahan, -- U.S.--, 129 S. Ct. 808, 181 (2009).



For purposes of evaluating qualified immunitiie partiesdo not dispute that Officer
Kinderknechtwas engaged ira discretionary function when the alleged unlawful acs
committed Officer Kindeknechtwas responding to the 911 call aaitempting taattend to Mr.
Powells medical condition, both taskedertaken pursuant to the performance of his duties and
within the scope of his authority. (Doc. 9 at) Jordan v. Doe, 38 F.3d 1559, 1566 (11th Cir.
1994). Therefore, the burden shifts to the plaintiffs to plead facts demonsti@firger
Kinderknechtviolated a constitutional right that was clearly establisheorderto strip him of
qualified immunity See Saucier, 533 U.S. at 201Maldonado v. Shead, 168 Fed. Appx. 373,
378 (11th Cir. 2006) In determining whether the officer's conduct violated a constitutional
right, the court views the facts in the light most favorable to the party agstmdi injury. Id.

As explained abovehe plaintiffs have sufficiently pled facts to state a constitutional
violation claim against OfficeKinderknecht.The next question is whethereticonstitutional
right at issuewas*“clearly establishedat the time of the challenged condu&aucier, 533 U.S.
at 201. Defendants do not directly address this question, but continue to argue $tanéfhot
providedenough detaiin their pleadingo make this evaluation.S¢e docs 6 at 9& 10 at 57).

As the Eleventh Circuit recently explained,adéengs in 81983 cases involving defendants who
are able to asseruglified immunity as a defens®w mustcomply with the standards described

in Igbal, not a heightened pleading standafandall, 610F.3d at 709 Defendants cite only
cases decided prido the Eleventh Circuit's decision RRandall v. Scott, which explainghat
cases reaffirming a heightened pleading standard for § 1983 cases involving defehbatds
assert qualified immunity were effectively overturnediglyal. 610 F.3d at 70%ee Brown v.
Benefield, 757 F. Supp. 2d 1165, 1172 (M.D. Ala. 2010) (recognizing that, until recently, there

was a heightened pleading standard for § 1983 cases, but that ig@othanlaw in the Eleventh



Circuit).

Turning now to whether the allegediyiolated right was “clearly establishédthe
Supreme Court has explained “clearly established law” is law that is sutffosstablished as to
provide public officials with “fair notice” that the conduct alleged is prohibitedpe v. Pelzer,

536 U.S. 730 (2002) (“For a constitutional right to be clearly established, its contourbemust
sufficiently clear that a reasonable official would understand that what he is\dolatgs that
right. This is not to say that an official is protected by qualifi@shunity unless the very action
in question has previously been held unlawful; but it is to say that in the light-ekisteng law

the unlawfulness must be apparent” (internal citations and quotation marks omitted))

It is clearly establishiethat an officer may not use deadly fomrcea situation that requires
lessthanlethal force. Tennessee v. Garner, 471 U.S. 1, 12 (1985) (holding an officer cannot use
deadly force to seize a suspealess the individual is posing an immediate threahe officer
or others, and then only after a warning has been given if feasildecause the Fourth
Amendment protects citizens from “unreasonable” seizures, the use of deadiynfost be
reasonable under the circumstancégaughn v. Cox, 343 F.3d 1323, 1329 (11th Cir. 2003).
Using deadly force in a situation that clearly would not justify its use sasonable under the
Fourth Amendment.

Although there is extensive calsav addressing thspecific circumstanceshen deadly
force may be employed, the allegations preseht® are “so far beyond the hazy border
between excessivand acceptable force that ff@er Kinderknecht had to know he was
violating the Constitution even without [specific case lawjWllingham v. Loughnan, 321 F.3d
1299, 1303 (11th Cir. 2003). The law is clearly established that officers cannot use forge that

“wholly unnecessary to any legitimate law enforcement purpodeé v. Ferraro, 284 F.3d



1188, 1199 (11th Cir. 2002). Offic&inderknechtneeded no specific case law to know that
shooting Mr. Powell under the circumstances as provided in the First Amendeda@dmpl
violated his Fourth Amendment rights. When officers entered the home, Mr. Powell \has in t
kitchen getting a glasof water, possibly holding a skillet. (Doc. 1-1 at 73-74). Although he was
disoriented, Mr. Powell was not acting erraticallyd.gt 74). Then, “during a conversation,”
three shots were fired, offiatally striking Mr. Powell in the abdomenld(. To assume more
would be improper at this stage of the litigation. Based on the facts pled, @Gfinckarknecht
should not be afforded the protection of qualified immunBefendants’ motion to dismiss is
DENIED as to this claim. Defendants are not precluded from filing a summary judgment
motion based on qualified immunity in the future.

C. Wrongful Death Claim

Defendants arguPlaintiff McEIroy cannot maintain a wrongful death claim against the
City of Bessemer because an Adalla municipalitycannot be sued for allegedly willful or
intentional conduct of its officers or agents. (Doc. 6-&t & n. 3). In support, Defendants
contendAlabama Code § 147-190 expressly limits municipal liability under the doctrine of
respondeat superior to the negligent and careless acts of municipal employees of agents. (Docs.
6 at 45 & 10 at 2). As Defendants point out, the Alabama Supreme Court has consistkhtly h
as much, explaining “to construe this statute to include an action for wanton coraudt w
expand the language of the statute beyond its plain meanthitjiard v. City of Huntsville, 585
So. 2d 889, 892 (Ala. 19913¢e also Walker v. City of Huntsville, 62 So. 3d 474, 501 (Ala.
2010); Altmayer v. City of Daphne, 613 So. 2d 366, 369 (Ala. 1993). Plaintiffs’ focus on
Alabama Code 8 -6-338 is misplaced. This statute, known as the Alabama peacer office

immunity statute, is inapplicable because this claim is being asserted againsy the\CifThe

10



wrongful death claim attentp to hold the City liability under the theory iaspondeat superior
based on Officer Kinderknecht and others’ alleged “willful, malicious, ideal, and
completely in bad faith” conducivhich is not permitted under Alabama laLA. CODE § 11-
47-19Q Hilliard, 585 So. 2d at 892ge also Walker, 62 So. 3d at 50JAltmayer, 613 So. 2d at
369. Because the claim attempts to impose municipal liability for alleged willful or intextion
conduct based on a theory r@spondeat superior, Defendants’ motions GRANTED as to tle
wrongful deatrclaim.
IV. Conclusion

Based on the foregoing, Defendants’ motion to dismiss, (doc. S3RABNTED IN
PART AND DENIED IN PART . The motion iSSRANTED as to Plaintiffs’ (1) § 1983 claim
against the City of Bessemer only, (2) wrongful death claim, and (3) intentidhetion of
emotional distress claim. The motionDENIED as to the sole remaining claim, Plaintiffs’
81983 claim against Officdfinderknecht The partiesarereminded of their obligations under
the Federal Rules of Civil Procedure, including local rule variations. The partiesl siaul
particular atention to Rules 7.1, 26 and 16.

DONE this13thday of April 2015.

yo aam
/

JOHN H. ENGLAND, Il
UNITED STATES MAGISTRATE JUDGE
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