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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

AMERICAN CHEMICALS&
EQUIPMENT, INC. d/b/a
AMERICAN OSMENT,

Plaintiff, 6:15-cv-00299-M HH

V.
CONTINENTAL CASUALTY

COMPANY and CNA FINANCIAL
CORPORATION, INC.

N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff American Chemicals & Equipment,dnd/b/a AnericanOsment
brings this action againgtefendants Continent&@asualty Compangnd CNA
Financial Corporation, In@leging, among other thingshat Continentabreached
the terms of an employment practices liabiylicy thatthe companyssued to
American Osment(Docs. 1 & 7).American Osmentlieson broad language m
generalprovision in the policy and argues that tlgeneralprovision obiated
Continental to provide defenséo American Osment in a state court acteen if
thestate courtlaim is not covered under the policfDocs 10& 37). American
Osmentattempts to advance its duty to defehdoryon behalf of a class éall

other policyholders of Defendant Continental, whose policy language regarding the

Dockets.Justia.com


https://dockets.justia.com/docket/alabama/alndce/2:2015cv00299/154354/
https://docs.justia.com/cases/federal/district-courts/alabama/alndce/2:2015cv00299/154354/43/
https://dockets.justia.com/

duty to defend claims mirrors the policy language in Plaintiff's policy, and who
have reported claims, as that term is defined in thecypoto Defendant
Continental for which Defendant Continental mekised to provide a defense.”
(Doc. 7, p 9).

American Osmengeeks summary judgment on its breach of contract claim
against Continental regarding Contiredist failure to providea defeise in the
underlying lawsuitagainst AmericarOsment. (Doc. 11). Continental seeks
summary judgment on Americ&sments classactionclaim and moves to strike
the class allegationea AmericanOsments complaint (Docs 29 & 31). Because
American Osment’s interpretation of its policy does not withstand scrutiny under
Alabama’srules of contract interpretation, the Court def@serican Osment’s
motion for summary judgment. The Cogrants Continea’'s motion to strike
and deresContinental’snotion for summary judgment as modDoc. 42). For
the reasons stated below, the Court directs the parties to examine a coverage issue
that neither American Osmentmr@ontinental addressed in th@mmary judgment

briefs.

! American Osmentasserts a second breach of contract claim against Continental based on
Continental's faiure to pay a loss resulting from the underlying actémerican Osment has
not moved for summary judgmepoi that claim. (Doc. 7, pp-&.
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Summary Judgment Standard

“The court shall grant summary judgment if the movant shows that there is
no genuine dispute as to any material fact and the movantis entitled to judgment as
a matter ofaw.” Fed. R. Civ. P. 56(a). Absent ambiguitye interpretation of an
insurance plcy presents a question of lamhich a courtmay resolve summiy.

See e.gGiddens v. Equitable Life Assur. Soc. of U445 F.3d 1286, 1297 (11th
Cir. 2006); Technical Coating Applicators, Inc. v. U.S. Fidelity Gu@n., 157
F.3d 843, 844 (11th Cir. 1998&ee alsoCool Temp., Incv. Pennsylvania Nat.
Mut. Cas. Ins. C.148 So0.3d 448, 454 (Ala. 2013) When considering a
summary judgment motiof{f] he court need consider only the cited materials, but
it may consider other materials in the record.” Fed. R. Civ. P. 56(c)(3).

II. Reevant Facts and Procedural Background

The Insurance Policy

Continental issued themployment practices liabilty poir at issue--
Epack Extra policy number 26764149to AmericanOsmenton February 10,
2012. (Doc. 122, pp. 56). The mlicy was inforce untilMay 9, 2014. [d., pp. 5
6, 9. The policy includes a set of general terms and conditions, a specific

Employment Practices Liability Coverage Part which contains the insuring



agreement, and a glossary of defined termSeeDoc. 112).> The relevant
provisions in each section dfdpolicy are as follows:

1. General Termsand Conditions

Thee are 24 separate sections ingaeeral terms ancbnditionsportion of
the policy. Section 1 is titled “Terms and Conditions” and provides in part:

If any provision in the General Terms and Ctods is inconsistent

or in conflict with the terms and conditions of any Coverage Part, the
terms and conditions of such Coverage Part shall control for purposes
of that Coverage Part.

(Doc. 112, p. 10).

Section XXl is titled “Defense/Settlement/Matibn/PreC€laim Assistance.”
This section of the general terms and conditions states:

Solely with respect to Liability Coverage Parts .

The insurer has the right and duty to defeth@laims even if the
allegations are groundless, false or fraudulditite Insurer shall have

the right to appoint counsel and to make such investigation and
defense of a Claim as it deems necessary. Alternatively the Insurer
may, at its option, give it@ritten consent to the defense of any such
Claim by the Insureds. The Insurer’s obligation to defend any Claim
or pay any Loss, including Defense Costs, shall be completely
fulfiled and extinguished if the applicable limit of liability has been
exhaustd by payment of Loss.

(Doc. 122, p. 1§ (emphasis added)

2 Defined terms are caalized in the policy. For the sake of consistency, defined terms in the
policy arecapitalized in thisopinion.



2. Employment Practices Liability Coverage Part
The Employment Practices Liability (or EPCpverage Part describes the
scope of thansuring agreement. The EPL states, in pertinent part

The Insurer shall pay on behalf of Insured that Loss, in excess of the
retention and up to the applicable limit of liability, resulting from any
Claim first made against the Insureds during the Policy Periody

or on behalf of [] a natural person wigan Employee . . . for a
Wrongful Employment Practice as described in paragraphs 1 through
11 of the definition of Wrongful Employment Practice [or] any other
natural person, for a Wrongful Employment Practicedolely to the
extent that such WrongfiEmployment Practice is as described in
paragraph 12 of the definition of Wrongful Employment Practice.

(Id., pp. 2021).
The EPLCoverage Part alsksts exclusiors from coverage including six
exclusions that applio all Lossandtwo exclusionghat applyto Loss other than

Defense Costs. Id.). Among the exclusiorthat applyto all Loss, the following

provision appears

The Insurer shall not be liable to pay any Loss under this Coverage
Part in connection with any Claim made against any Insured
based upon or arising out of any actual or alleged violation of . . . any
[] federal, state or local statutory law or common law anywhere in the
world governing wage, hour and payroll policies.

(1d.).
3. Glossary of Defined Terms

The Policy’s glossary provides the followinglevant definitions:

Claim means [] a written demand for monetary or-nwmetary relief
.. .against an Insured alleging a Wrongful Act . When used in the
[. . .] Employment Practices Liability Coverage Part, Claim also
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means [] a civil proceeding in a court of lawv equity or any
alternative dispute resolution proceeding . against an Insured,
alleging a Wrongful Employment Practjicancluding any appeal
therefom. . . . However, Claim does not include any criminal
proceeding, criminal administrative or criminal regulatory proceeding
or criminal investigation.

Defense Costs with respect to all Liabilty Coverage Partameans:

1. all fees charged by tatneys designated by the Insurer, and all
reasonable fees charged by attorneys designated by the Named
Insured with the Insurer’s prior written consehtall other fees, costs

and expenses resulting from the investigation, adjustment, defense and
appeabf a Claim incurred by the Insurer or by the Insureds with the
prior written consent of the Insurer; and 3. The costs of appeal,
attachment or similar bonds.

Loss means [| damages, settlements, judgments. . . and Defense Costs
for which the Insured is legally obligated to pay on account of a
covered Clam . . . . [. . .] [S]olely with respect to the . . .
Employment Practices Liabilty Coverage Part, Loss does not include

. . . compensation earned by the claimant in the course of employment
but unpad by the Insured, including salary, wages, commissions,
severance, bonus or incentive compensation . . . .

When used in the Employment Practices Liabilty Coverage Part,
Wrongful Act means any actual or alleged error, misstatement,
misleading statementact, omission, neglect or breach of duty
committed or attempted by the Insured Person in their capacity as
such by an insured entity.

Wrongful Employment Practice means any Wrongful Act consisting
of or relating to: . . . employmeng¢lated misrepresentati . . . .

(Id., pp. 23, 2529, 39, 49.

The Underlying Actiorand AmericarOsmens Claim

During the policy priod,Steve Pateg former AmericatDsment employee,
sued the company in the Circuit Court of Jefferson County, AlabdviraPate

alleged thatthe companyfailed to pay him the salargnd sales commission rate
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thatthe company’s presideguiaranteed him when lagecepted anffer to workat
American Osment(Doc. 113, pp. 23). Mr. Pate soughitamagefrom American
Osmentor breach of contract, fraud, work and labor daara violations of -
24-1, et seq.of the Alabama Code, whiatntitles him to unpaid commissions at
the time of his termination(ld., pp. 36). After receiving Mr. Pate’s complaint,
American Osmentsubmitted a claim to Continental under the Policy, seeking
defense and indemnity for theateaction (SeeDoc. 111, pp. 12).

Based on the informatiothat American Osment provide€ontinental
denied coverage for the clainfDoc. 114, pp. 12). Cortinental determinethat
the mlicy did not provide coverage for tifateactionbecause Section [I(A)(6)(b)
of theEPL Coverage Part “excludes any claim based upon [or] arising out of any
actual or alleged violation of the Fair Labor Standards Actr. any other federal,
state or local statutory law or common law anywhere in the world governing wage,
hour and payroll practices.ld.). Additionally, Continental noted Mr. Pate sought
“to recover founpaid commissiorisand “Loss, with respect to the ERloverage
Part.. . does not include any compensation earned by the claimant but unpaid by
the Insured, including . . . commissions.”. .(ld. at p. 2) (emphasis in original).
Accordingly, Continental refused to provide Americaament witha defense or

indemnity forthe Pateaction (Id.).



The Present Action

After Mr. Pate agreed to settle his claims agafsierican Osmentthe
companybrought this actiomgainst Continental and CNA in the Circuit Court of
Jefferson County, Alabama. Amerid@smentsserts state lalareach of contract
and bad faith claims against Continental and negligencevantbnness claims
against CNA. (Doc. -1). The defendants timely removed the action to federal

court. (Doc. 1)}

% Continental and CNA Financial Corporation removed this case on the basis of ydigérsit
citizenship jurisdiction pursuant @8 U.S.C. 81332. To establish jurisdiction under 8 1332
defendantsmust demonstrate that the parties are completely diverse and that the amount in
controversy exceeds $75,000. With respect to the citizenship prong of diversitytipmistie
defendants allege that American Osment is an Alabama corporation with itpgbmpiace of
business in Birmingham, Alabama. (Doc. 1, § 5). The defendleds ia the notice of removal

that Continental is an lIlinois corporation with its principal place of busime€hicago, llinois.

(Doc. 1, 1 6). The defendants allege that CNA is a Delaware corporation withaisap place

of business in Chicago, llinois. (Doc. 1, 1 6). Based on these allegations, the isuthdit

the parties areompletdy diverse.

The Court also finds that more than $75,000 is in controveii@ye defendants have established
that American Osment settled the underlying state court action for $75,000, and American
Osment incurred legal fees and expenses of $25,166 defendingdéndying state court action.
(Doc. 1, 1 3; Doc. -2). In addition, American Osment seeksn award of punite damages
under the bad faith and wantonness counits momplaint. (Doc. 41). Therefore, the aggregate
amount in controversy exceeds $75,00BeeState Farm Fire & Cas. Co. v. Knoble§61 F.

Supp. 2d 1256, 1257 (N.D. Ala. 2008) (“Because the instant suit involves only insurance
coverage issues as theyatel to the underlying state court action, the court must look to the
amount in controversy in the underlying state court suit to determine the amount in centrover
for the purposes of diversity jurisdiction.”JUA Ins. Co. v. Classic Home BuilderS1 F. Supp.

2d 1245, 1256 (S.D. Ala. 2010) (court may consider defense costs of an underlying action in
determining the amount in controversy in a declaratory judgment adRiaB)v. Perry392 Fed.

Appx. 753, 755 (11th Cir. 2010yRunitive damages must be considered when determining the
jurisdictional amount in controversy in diversity casgq¢iting Holley Equip. Co. v. Credit
Alliance Corp, 821 F.2d 1531, 1535 (11th Cir. 1987).



American Osment theamended its complaint to add class allegations and
class actiortlaimsagainst the defendants behalf of a putative class: of

all other policyholders of Defendant Continental, whose policy
language regarding the duty to defend claims marrihe policy
language in [AmericarOsments] policy, and who have reported
claims, as that term is defined in the policy, to Defendant Continental
for which Defendant Continental has refused to provide a defense.

(Doc. 7, pp. 9.3). AmericarOsment assergenerally that there are questions of
law and fact common to each member of the putative eladsspecifically
identifies the following common question:

whether the obligation created by policy language stating that the
Insurer has the right and duty to defend all claims even if the
allegations are groundless, false or fraudulent can be limited to
‘covered claims,” even though the policy defines claims as a written
demand for monetary damages or imonetary relief (including
demands for injnctive or declaratory relief) against an Insured
aleging a Wrongful Act, which nmes any actual or alleged error,
misstatement, misleading statement, act, omission, neglect or breach
of duty committed or attempted by the Insured Persons in their
capacityas such or be an insured Entity.

(Id., p. 110).
In sum American Osment’slass allegations and class actiaims are
based onts assertion that[ tjhe policy does not limit the defense of claims to

‘covered claims; which is theargumentthat American Osment pursues in its

Because the defendants have satisfied both of the criteria for divarsiticiion the Court
concludes thatt may exercisgurisdiction over this declaratory judgment actpmrsuant ta28
U.S.C. 81332



motion for partial summary judgmemn its breach of contract claim against
Continental based on Continental's failurgotovide a defense for thHeate action
(Docs. 10 & 1). Continental opposes American Osmemtistion for partial
summary judgmenandasks the Court to enter judgment on Ameri€ament’s
putative class action claims against Continental and to strike Amé&gaent’s
class allegations. (Docs. 28, 29 & 31). Continental's arguments in suppsrt of i
motions raise the same isstleat American Osmetst motion for partial summary
judgment presentsbut AmericanOsmenthas not responded to Continental's
motions. CompareDocs. 30 & 32withDocs. 10, 28, 37 & 38). The Cowtayed
discovery in this ratter, including discovery on Americ&smen't indemnity and
class action claims, pendimgsolution of Americar©sments motion for partial
summary judgment.(Docs 35 & 41). On this record, the Court addresses the

pending motions.

II1. Analysis
As postured, the partieghending motions rise and fall on American

Osmen's ability to provethatunder Alabama laywContinentahas a contractual
duty based on a general term in the policy at issymovide AmericarOsment
with a defenséor claims tha&the policy explicitly excludes from coverage in more
narrow provisions of the policy Under settled principles of Alabama law,

Continental has no such duty

10



A. Relevant Principles ollabama Lav

Under Alabama law, liability insurance policissch as the employment
practices liabilitypolicy at issue in this actiompose two separate duties on an
insurer: the duty to defend and the duty to indemn$ge, e.g.Cool Temp., Inc.

v. Pennsylvania Nat. Mut. Cas. Ins. CB18 S03d448, 45556 (Ala. 2013). The

two duties are relatetutthe duty to defend is broader than the duty to indemnify.

Id. at 456. “Under Alabama law, whether an insurance company owes its insured a
duty to provide a defense is determined primarily by the allegatiomigined in

the complaint. If the allegations in the underlying complaint show an occurrence
within the coverage of the policy, then the insured is obligated to defend,
regardless of the ultimate liability of the insure&t. Paul Fire & Marine InsCo.

v. ERA Oxford Realty Co. Greystone, L.5Z2 F.3d 893, 8895 (11th Cir. 2009)

(citing United States Fid. & Guar. Co. v. Armstrgry9 So2d 1164, 1168 (Ala.
1985)) (internal citation omitted) Accordingly, to determine if Continentahda

duty todefend AmericarDsmentin the Pate action the Court musbok to the

* As a federal court ditig in diversity, this Court must apply the choice of law principles of
Alabama, the forum stateSt. Paul Fire and Marine Ins. Co. v. ERA Oxford Realty Co.
Greystone, LLC572 F.3d 893, 895 n.1 (11th Cir. 2009) (citation omitted). Abseohaactual
provision identifying state law that the parties have selected to govern the inteoprefathe
contract Alabama aplies to contract disputeshe law of the state in whicthe contract was
formed. 1d.; see alsoCherokee Ins. Co. v. Sanché&35 So.2d 287, 292 (Ala. 2007). dF
insurance policies, the state in which the policy was issued and deliveredtstéhi svhichthe
contract was formed.Cherokee Ins. Cp975 So.2d at 293 (citation omitted). Because this
matter involves the interpretation of an insurance poksudd and delivered in Alabama,
Alabama substantive law appliesSeeDoc. 112, p. 5)
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allegations inMr. Pate’sstate courtomplaint an@dompare those allegatiotws the
language of thegdicy that Continental issued to American OsmelBRA Oxford
Realty 572 F.3dat 895.

When interpretin@n insurance policy, a court musinstrue the policyto

give effectto the intention of the parties..” SeeTwin City Fire Ins. Co. v. Al
Mut. Ins. Co, 817 So.2d 687, 691 (Ala. 2001) (quotin&ttorneys Ins. Mut. fo
Alabama, Inc. v. Smith, Blocker & Lowther, P.Z03 So2d 866, 870 (Ala. 1996)
(internal marks omittedl) To determine the intent of the parties, “a court must
examine more thafan] isolated sentence or term; it must read each phrase in the
context of all other provisions.”ld. Additionally, “a policy must be construed
fairly, must effectuate its purpose, and must reflect common sense so as not to
bring about an absurd resultlh re HealthSouth Corp.308 F.Supp.2d 1253,
1269 (N.D. Ala. 2004) (quotinBoone v. Safeway Ins. Co. of Ala., |i6@0 So.2d
404, 406 (AlaCiv. App. 1997)(internal marks omittegl)

‘[t is well established ‘that when doubt exists as to whether coverage is
provided under an insurancelipy, the language used by the insurer must be
construed for the benefit of the insured ERA Oxford Realty572 F.3d at 898

(quotingSt. Paul Mercury Insurance Co. v. Chiltehelby Mental Health Center,

595 So.2d 1375, 1377 (Alal992). Accordingly,ambiguity in a policy must be
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resolved against the insureld. (citing Safeway Ins. Co. of Ala., Inc. v. Herrera
912 So.2d 1140, 1143 (Ala. 2005)).

If the terms of an insurance polieye not ambiguoyghena court must
enforce the paty “as written and cannot defeat express provisions in a policy by
making a new contract for the partiesERA Oxford Realty572 F.3d at 898
(citing Johnson v. Allstate Ins. Cdb05 So.2d 362, 365 (Ala. 198)) “While
ambiguities or uncertainties in an insurance policy should be resolved against the
insurer, ambiguities are not to be inserted by strained or twisted reasonwg”

City Fire Ins. Co, 817 So.2d at 692 (citation omitted)Moreover the fact that
different parties argue for different interpretations of an insurance policy is not
enough to show the disputed policy language is ambiguous. Healthsouth308

F. Supp.2d at 1268 (quotingvoodall v. Alfa Mut. Ins. S0658 So2d 369, 371

(Ala. 19%)). “Where the parties disagree on whether the languageinmsarance
[policy] is ambiguous, a court should construe language according to the meaning
that a person of ordinary inteligence would reasonably give iCértain
Underwriters at Lloyd's, London v. Kirklandd9 So.3d 98, 101 (Ala. 2011)
(quotingTwin City Fire Ins. Cq.817 So2d at 692 (internal marks omitted)

B. American Osment'dlotion for Summary Judgment

American Osment argues thiais entitled to judgment as a matter of law on

its breach of contract claim becauke Pateaction constitutea Claimunder the
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policy, andContinental had duty to defendmerican Osmenagainst all Claims
even if aClaim will not result in a Loss under the Policy(Doc. 10, p. 7).
Continentatoncedes that thieate action is a Claimwithin the policy definition of
that term. The Court agrees becauseRhAte action isa “written demand for
monetary damages . . . against [AmeriCamentalleging a Wrongful Act” and is
also a “civil proceeding in a court of law . . . against [AmeriC@men}, alleging
[an employmentelated misrepresentation] . . . .S€eDoc. 112, pp. 23, 24, 40).
Nevertheless, Continental argues tihdias no dut to defend America®sment
for Claims that are not coverdry the Rolicy, and the exclusions in the policy
eliminate coverage for the ClainfDocs 28 & 38).

The mlicy provision AmericarOsmentrelies upon to support its argument
in favor of a duty tadefend -- the duty to defend all Clainigrovision — appears
in Section XXlof the Policy’s general terms and conditionfDoc. 112, p. 16).
That provisionbeginsas follows

Solely with respect to Liability Coverage Parts . [tlhe Insurer has

the right and duty to defend all Claims even if the allegations are
groundless, false or fraulgut

(Id.; see alsoDoc. 10, p. ¥ (emphasis added). American Osméocuses its
attention on the “duty to defend all Claims” phrasthe provisionandignoresthe
limiting introductory phrase “Solely with respect to Liabilty Coverage Paiftbe

plain language of that introductory phrasxpressly links the scope of
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Continental'sduty to defendto the policy’s specific Liability Coverage Parts
Under Alabama law, AmericarOsments attempt to divorce théntroductory
phrasefrom the coverage language fail§win City Fire Ins. Co., supré'[A]
court must examine more than the isolated sentence or term; it must read each
phrase in the context of all other provisiofs.Thus, the Court must examitie
EPLCoverage Papprovisions in the glicy to evaluate the scope Gbntinental's
duty to deénd.

The insuring agreement in the EPL Coverage Part provides that Continental
“shall pay on behalf of [America@smen}that Loss, in excess of retention and up
to the applicable limit of liability resulting from any Claim first made against
[American Osmeijtduring the Policy Period . . . by @n behalf of . . . an
Employee . . for a Wrongful Employment Practice. . ..” (Doc:2,1p. 20). The
EPL Coverage Part excludes from coverage “any Loss in connection with any
Claim made against [America@smen} [. . .] based upon or arising out of any
actual or alleged violation of . . . any [] federal, state or local statutory law or
common law anywhere in the world governing wage, hour and payroll policies.”
(Id., p. 21). In addition, the policy’s glossary provides the following definition of

“Loss” with respect to the EPL Coverage Part:

Loss does not include . . . compatisn earned by the claimant in the
course of employment but unpaid by the Insured, including salary,
wages, commissions, severance, bonus or incentive compensation . . .
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(Doc. 112, p.29).

Mr. Pate’s claims in his stat®urt complaint relate to his contention that
American Osment failed to pay him the full salary and commissions that the
company’s president promised when American Osment hired Mr. Pate. (Doc. 11
3, p. 1). To recover unpaid wages and commissions, Mr. Pate asserted Alabama
common law claims against American Osment for breach of contract, work and
labor done, and promissory fraud. Mr. Pate also asserted a statutory claim against
the company under Alabama Cod@&-84-1, et seq. Under each count of his
complaint, Mr. Pate demanded unpaid commissions and reimbursement of
improper chargdacks. (Doc. 1-P, pp. 36). Thus, to the extent that Mr. Pate
sought unpaid commissions under Alabama law, the allegations of the state law
complaint do not fall within the policy definition of Loss. Under the express
language of Section XXI of the general terms and conditions of the pdiey, t
specific EPL provisions limit the broad duty to defend language in the policy’s
general terms and conditions, a@dntinental does not have a duty to defend
American Osment with respect to Mr. Patd&ms for unpaid commissiongSee

Doc. 112, pp. 2621, 23)?

®In its brief in support of summary judgment, American Osment acknowledgeshéHatolicy
provisions in the General Terms and Conditions apply to all of the speoif@erages, but if a
provision of the General Terms a@bnditions is inconsistent or in conflict with the terms and
conditons of any coverage part, thélme coverage part controls.Section I. Terms and
Conditions.” (Doc. 10, p. 4). The Court does not find that general term XXI is incohsiste
the EPL coverage provisionbut even if the provisionsvere inconsistent, American Osment’s
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Therefore, the Court denies American Osment’s motion for summary
judgment on its breach of contract claim. Because American Osment’s class
allegations are premised upon American Osment’s misinterpretation of Section
XXI, the Court grants Continental’'s motion to strike the class allegations in Counts
VIl and VIII of American Osment’'s amended complaint.

V. Conclusion

For the reasons discussed above, tleeif€DENIES American Osment’s
motion for partial summary judgment he @urt GRANTS Continental’'s motion
to strike the class allegatiorend denies Continental’'s motion for summary
judgment as moot The order denying American Osment’s summary judgment
motion does not resolve as a matter of law the questi@ownfinentak duty to
defend American Osment in tliRateaction. In Count Fauof his complaint, Mr.

Pate asserted a claim for promissory fraartd demanded not only unpaid
commissions but also “such other damages as are available.by(Boc. 113, p.

6). Under Alabama law, a plaintiff who establishes a claim for promissory fraud
may recover compensatory and punitive damages. Alabama LBanoéges 8§
36:32 (6th ed.}“The victim of actual fraud may bring an action at law, sounding
in tort, against the offending party or one benefiting from the fraud and may obtain

compensatory damages suffered as a result of the fraud@ he plaintiff isentitled

recognition that the policy narrow coverage provisions trumiie general terms defeats
American Osment’s legal gmmentsregarding the duty to defend
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to punitive damages when there is clear and convincing evidence that the fraud is
malicious, oppressive, or gross, and the misrepresentation is made with knowledge
of its falsity and with the purpose of injuring.’9ee alscAla. Code § 611-20(a).
Pursuant to Rule 56(f) of the Federal Rules of Gvécedure, on or before
June 17, 201,7Continental shall submit a brief in which it shall explain whether
the policy provides coverage for punitive damages that in turn would give rise to a
duty to defend Mr. Pate’s fraud claimAmerican Osment may fileraply brief on
or before July 1, 2017
DONE andORDERED this June 2, 2017

Wadibowi S Flsald

MADELINEHUGHESHAIKALA
UNITED STATES DISTRICT JUDGE

® Under Alabama law{w]hen a complaint aleges both acts covered under the policy and acts
not covered, the insuras under a duty to at least defend the allegations covered by the policy.”
Hartford Cas. Ins. Co. v. Merchants & Farmers Bar®®8 So. 2d 1006, 1010 (Ala. 2005)
(quoting Acceptance Ins. Co. v. Brow8B32 So. 2d 1, 14 (Ala. 2001)).

" The Court apologizes to the parties for the delay in issuing this opinion.
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