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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

AMERICAN CHEMICALS &
EQUIPMENT, INC. d/b/a
AMERICAN OSMENT,

Plaintiff ,
V. 6:15-cv-00299MHH
CONTINENTAL CASUALTY

COMPANY and CNA FINANCIAL
CORPORATION, INC.

N N N N N N N N N N N N N

Defendants

MEMO RANDUM OPINION

In this action, faintiff American Chemicals & Equipment, dn d/b/a
American Osmentcontends thatlefendants Continent&asualty Companywnd
CNA Financial Corporation, Indoreachedhe terms of an employment practices
liability policy thatthe companyssued to America®sment American Osment
asserts breach of contract, bad faithgligenceandwantonnesslaims against the
defendats.

On June 2, 2017, the Court enteradmemorandum opinion and order
denying American Osments motion for summary judgment on its breach of

contract claim against Continental regarding Continental’s failure to pravide
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deferse in anunderlying lawsuitthat a former employee filed againsinerican
Osment* (Doc. 11).

In its June 2, 2017 memorandum opinion and ordarsuant to Federal
Rule of Civil Procedure 56(f), the Court directed the parties to exantoeesage
iIssue that neither American Osment nor Continental addressed surthraary
judgment briefs: whether the policy provides coverage for punitive damages that
would give rise to duty a defend the state court action.

Having considered the parties’ argumersiseDoc. 46; Doc. 47), and with
the benefit of oral @ument, theCourt finds in favor of American Osment on its
breach of contract claim
l. Summary JudgmentStandard

“The court shall grant summary judgment if the movant shows that there is
no genuine dispute as to any material fact and the movant is entifletjtoent as
a matter ofaw.” Fed. R. Civ. P. 56(a). Absent ambiguity, the interpretatiom of a
insurance pcy presents a question of lamhich a courtmay resolvesummaily.
See e.g.Giddens v. Equitable Life Assur. Soc. of U435 F.3d 1286, 129 1th
Cir. 2006); Technical Coating Applicators, Inc. v. U.S. Fidelity Guar. ,C&b7

F.3d 843, 844 (11th Cir. 19983ee alsoCool Temp. Inc. v. Pennsylvania Nat.

! American Osmenasserts a second breach of contract claim against Continental based on
Continental’s failure t@ay a loss resulting from the underlying actioAmerican Osmendid

not move for summary judgmeannh that claim, its bad faith claints negligence claimsor its
wantonness claims(Doc. 7, pp. 5-B



Mut. Cas. Ins. C.148 So0.3d 448, 454 (Ala. 2013) When considering a
summary judgmennmnotion,“[t] he court need consider only the cited materials, but
it may consider other materials in the record.” Fed. R. Civ. P. 56(cM#)en
considering aummaryjudgmentmotion, the Court must view the evidence in the
record in the light most favorable to the amoving party and draw reasonable
inferences irfavor of the noAmoving party. Bivens v. Bank of America, N,868
F.3d 915918 (11th Cir. 2017)
I. RelevantFacts

A. The Insurance Policy’s Punitive Damages Clause

Continental issued themployment practices liability policwat issue--
Epack Extra polig number 26764149- to AmericanOsmenton February 10,
2012. (Doc. 122, pp. 56). The mwlicy was inforce untilMay 9, 2014. ., pp. 5
6, 9. The policy includes a set of general terms and conditions, a specific
Employment Practices Liability Coverage Part which contains the insuring
agreement, and a glossary of defined terneeDoc. 112). The Employment
Practices Liability(or EPL) Coverage Panprovides coverage fdross on account
of a Claim against an Insured for a Wrongful Employnitnaictice. (Doc. 112, p.
20).

Under the policy, the definition ofLoss” includes: “punitive and

exemplary damages and the multiplied portiomattiplied awards (subject to this



Policy’s other terms, conditions afichitations) Enforceability of this paragraph
shall be governed by such applicable law that most favors coverage for such
punitive, exemplary and multiplied amounts.”(Doc. 112, p. 29). The EPL
defines “applicable law” to include the law of the jurisdiction where the Insured is
incorporated. (Doc. 12, p. 29). American Osment is incorporated in Alabama.
(Doc. 7,1 1).

B. Allegations of Promissory Fraud in theUnderlying State Court
Action

During the policy priod, Steve Patea former AmericarfOsmentemployee
sued the companwy the Circuit Court of Jefferson County, Alabama his state
court complaint, Mr. Patallegedthatthe companyailed to pay him the salagnd
sales commission ratthat the company’s presiderguaranteed him when he
acceptedan offer to workat AmericanOsment (Doc. 113, pp. 13). Mr. Patés
complaint contains promissoryfraud claim. (Doc11-3, p. 6).

In support of his fraud claim, Mr. Pate alleged that before he entered an
employment agreement with American Osment, the company’s president
“represented that he would pay Pate $120,00 plus commissions at the gaif
thirty-six percent(36%).” (Doc. 113, p. 6, § 36see alsdDoc. 113, p. 1, T 2
According to Mr. Pate, “[a]t the time these statements were madeerican
Osment’s president] had no intention of paying Pate $120,000.00 andstkirty

percent (36%) commissions but instead, only intended to pay him [Pate]
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$100,000.00 and thirtijwwvo percent (32%) commissions.” (Doc.-31p. 6, T 36
see alsoDoc. 113, p. 1, 1 3 Mr. Pate alleged thahe “believed the
representations” that American Osment’s president made, “andeasonable
reliance on those representatidnentered an employment agreement with the
companyto work as a commissioned sales representat{iZmc. 113, p. 6, § 37
see alsdoc. 113, p. 1, T & According to Mr. Pate, he signed the employment
agreement as a result of “fraudulent conduct.” (Doe31p. 6, § 37).

When Mr. Pate discovered that American Osment was paying himhoty
percent (32%) commissions instead of thsty percent (36%) commissions, Mr.
Pate met with American Osmengsesident who stated that “it was a lie that he
said he would every pay Pate thigix percent (36%) commission and that he was
never offered thirtysix percent(36%).” (Doc. 113, p. 2, 1 9). During another
meeting, Mr. Pate showed American Osmentssjgent the signed employment
agreement that stated that Mr. Pate “was to be paid -Hiktypercent (36%)
commissions.” (Doc. 1B, pp. 23, T 10). American Osment's president
“disagreed that he had ever agreed to the thixyercent (36%) commissie and
stated that he would get back with” Mr. Pate. (Doc31p. 3, ¥ 10). During a
follow-up meeting, American Osment’s president told Mr. Pate that “he had never

offered him thirtysix percent (36%) commission,” and American Osment’s



president offeed Mr. Pate $12,000 “to remedy the situation.” (Doc31p. 3, 1
12).

As part of his fraud claim, Mr. Pate sought compensatory damages and
“such other damages as are available by law.” (Do&, 1l 6).

lll.  Analysis

Continental concedes that tR€L “provides coverage fquunitive damages,
subject to all other policy terms and conditions.” (Doc. 46, p. 3). Continental
argues that it has no duty tofeled because although Mr. Pateserts a promissory
fraud claim, he does not assert a claimgaonitive damagesand even if he did,
because the fraud claim is related to an alleged breach of an employment contract,
the EPL excludes coverage for Mr. Pate’s fraud clalime Court is not persuaded.

A. The EPL Provides Coverage for Punitive Damages, and Mr. Pate

Adequately Alleged a Promissory Fraud Claim that Will Support
a Punitive Damages Award under Alabama Law

“Under Alabama law, whether an insurance company owes its insured a duty
to provide a defese is determined primarily by the allegations contained in the
complaint. If the allegations in the underlying complaint show an occurrence
within the coverage of the policy, then the insured is obligated to defend,
regardless of the ultimate liability tie insured. St. Paul Fire & Marine Ins. Co.

v. ERA Oxford Realty Co. Greystone, LL%72 F.3d 893, 8995 (11th Cir. 2009)

(citing United States Fid. & Guar. Co. v. Armstrqry9 So. 2d 1164, 1168 (Ala.



1985)) (internal citation omitted).“Where facts arallegedin the complaintto
support a cause of action, it is the facts, not the legal phraseology, that determine
whether an insurer hasdaty to defendits insured in the action.'Hartford Cas.

Ins. Co. v. Merchants & Farmers Bar8 So2d 1006, 1012 (Ala. 2005¥If the
complaint is ambiguous, [] it should be ‘liberally construed in favor of the
insured.” Pharmacists Mutual Ins. Co. v. Godbee Med. Distributors, 83 F.

Supp. 2d 1283M.D. Ala. 2010) (quotind-adner & Co., Inc. vSo. Guaranty Ins.

Co, 347 So. 2d 100, 103 (Ala. 1977pnee alsoScott C. Turner, Insurance
Coverage of Construction Disputes 8§ 7.3 (“Courts liberally construe the allegations
of a claimant’s pleadings toward a finding of coverage.”).

The allegations in Mr. Pate’s state court complaint state a claim for
promissory fraud. “A claim opromissoryfraudis ‘one based upon a promise to
ad or not to act in the futuré.Ex parte Michelin North America, In¢Z95 So.2d
674, 678 (Ala.2001) (quotingPadgett v. Hughes35 So.2d 140, 142 (Ala.
1988)). Under Alabama law, to state a claim for promissory fraud, a plamtift
allege facts showing:

(1) a false representation; (2) of an existing material fact; (3) that is

reasonably relied um; (4) damageesulting as a proximate cavi$g)

that at the time of the misrepresentation, the defendant had the

intention not to perform the promised act; and (6) that the defendant
had an intent to deceive.



Target Media Partners Operating Co., LLCSpecialty Marketing Corpl77 So.
3d 843, 8667 (Ala. 2013) (internal quotation marks, citation, and alterations
omitted).

Here, Mr. Pate allegdthatbefore he entered an employment agreement with
AmericanOsment, the company’s presidéntpresentedhat he would pay Pate
$120,000.00 plus commissions at thieraf thirty-six percent (36%).” (Doc. 13,

p. 6, T 36see alsdDoc. 113, p. 1, T 2). Mr. Pate also alleged that “[a]t the time
these statements were made, [Aicen Osment’s president] hado intention of
paying Pate $120,000.00 and thigix percent (36%) commissions but instead,
only intended to pay him [Pate] $100,000.00 and thisty percent (32%)
commissions.” (Doc. 1B, p. 6,  36see alsaDoc. 113, p. 1, 1 3). Mr. Pate
allegedthat he“believed the representations” that American Osment’s president
made, and “in reasonable reliance on those representations” entered an
employment agreement with the company to work as a commissioned sales
representative. (Doc. 13, p. 6, § 37see alsoDoc. 113, p. 1, 1 4). Accordingly,

Mr. Pate stated a promissory fraud claim.

Under Alabama law, punitive damages are available in promissory fraud
cases.See Exxon Mobil Corp. v. Ala. Dep’'t of Conservatioi&ural Resources
986 So. 2d 1093, 1130 (Ala. 2007) (Lyons, J., concurring) (“[l]f a promise to

perform in the future is made with no intention to perform at the time the promise



was made, it is promissory fraud and will give rise to an action in tort for which
compensaty and punitive damages may be recovered.”) (cifiemnedy Elec.
Co. v. MooreHandley, Inc. 437 So. 2d 76 (Ala. 1983)) (emphasis omitted);
Sealing Equipment Products Co., Inc. v. Velargé4 So. 2d 904, 9681 (Ala.
1994) (affirming punitive damages award in promissory fraud acti@ejeral
Motors Acceptance Corp., Inc. v. Covingtd86 So. 2d 178, 184 (Ala. 1991)
(affirming punitive damages award because the plaintiff presented sufficient
evidence on the elements of promissory fraud to create a ya@stign and jury
found in favor of the plaintiff on his claim of misrepresentatiodnder Alabama
law, if a plaintiff establishes “by clear and convincing evidence that the defendant
consciously or deliberately engaged in . . . fraud . . . with rdgattte plaintiff,”
then the plaintiff may recover punitive damages. Ala. Codd §20(a).

Continental contends that it owed no duty to defend American Osment
because Mr. Pate’s complaint did not contain a specific demand for punitive

damages and bease Mr. Pate did not allege facts suggesting “malicious,

2 Alabama'’s punitive damages statute defines fraud as:

[a]n intentional misrepresentation, deceit, or concealment of a material éact th
concealing party had a duty to disclose, which was gross, oppressive, or malicious
and committed with the intention on the part of the defendant of thereby depriving
a person or entity of property or legal rights or otherwise causing injury.

Ala. Code § 6-120(b)(1).



oppressive or gross” conduct, which Continental maintains is required to support a
punitive damages award. The Court disagrees.

Mr. Pate’s complaint contains clear allegations of promissory fienadl the
conduct alleged is the sort of malicious, oppressive, or gross conduct that supports
a punitive damages award under Alabama. la®&ee pp. 4-6, above (factual
allegations inPate complain}; pp. 89, above (Alabama decisions regarding
punitivedamages in fraud cases)

In General Motors the Alabama Supreme Court affirmed a punitive
damages award in a promissory fraud case and rejected the defendant’s argument
that the plaintiff had not presented “evidence of gross, malicious, or oppressive
corduct on the part of [the defendant] to support an award of punitive damages.”
General Motors586 So. 2d at 181, 184. The Alabama Supreme Court explained:

an examination of the record reveals that Covington presented

sufficient evidence of the elements of promissory fraud to create a

jury question, and it was such that the jury could reasonably infer that

Covington was defrauded by Ms. Oli®rrepresentatiorGiven the

fact that there was sufficient evidence of both elements of promissory

fraud—a present intent to deceive and an intent not to perform the

promise—the question of punitive damages was properly submitted to

the jury.Carnival Cruise Lines, Inc. \Goodin,535 So.2d 98 (Ala.

1988). Therefore, the jury, in finding in favor of Covington on his

claim of misrepresentation, was justified in awarding punitive
damages in an amount that it saw fit to award.

General Motors586 So2d at184. In affirming the punitive damages award, the

Alabama Supreme Court found that because the plaintiff submittentiesuiff
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evidence on the elements of his promissory fraud claim, the trial court properly
submitted the punitive damages question to the j@gneral Motos, 586 So2d
at184.

In Sealing Equipment Producgtshe Alabama Supreme Court affirmed a
promissory fraud punitive damages award in a case involving a plaintiff's claim
that his employer promised to pay him certain commissions, but when the
employer made the promise, the employer had no intention of ihgntre
commitment. Sealing Equipment Produc¢t§44 So. 2d at 90&81. The employer
argued on appeal that the plaintiff “failed to submit clear and convincing evidence
to support his claim of promissory fraud,” and therefore, the trial court erred when
it submitted the promissory fraud claim to the ju§ealing Equipment Products
644 So. 2d at 909. The Alabama Supreme Court affirmed the trial court’s decision
to submit the plaintiff's claim for punitive damages to the jury because the record
“revealled credible evidence from which the jury could have drawn inferences to
support the verdict.” Sealing Equipment Produc¢té44 So. 2d at 9020. For
example, the Alabama Supreme Court explained that from the plaintiff's evidence,
the jury could have drawn inferences supporting the plaintiff's contention that his
employer knew, before it hired the plaintiff, that the company did not intend to pay
the amount of commissions promisefealing Equipment Produc¢td44 So. 2d at

909. As in General Motors the Alabama Supreme Court’s decisionSealing
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Equipment Productslid not turn on whether the plaintiff had pleaded or proven
gross, malicious, or oppressive conduct.

Given the clear allegations of promissory fraud in Mr. Pate’'s complaint,
Alabama lawregarding punitive damages in promissory fraud cases, and the legal
standard that requires a court to liberally construe the allegations in the ecamplai
in an underlying action in favor of coverage, the Court finds that Mr. Patpisse
for compensatorgamages and “such other damages as are available by law” (Doc.
11-3, p. 6) is sufficient to trigger Continental’s duty to provide a defense to
American Osment given the policy’s coverage for punitive damages. Accordingly,
the Court finds that Continentaived a duty to defend American Osmént.

B. The EPL's Exclusion from Covered Loss of Punitive Damages

Resulting from a Knowing Violation of a Written Employment
Contract Does Not Eliminate Continental’'s Obligation Under the
EPL to Provide a Defense to Armarican Osment in Mr. Pate’s
State Court Action

Continentalargues that it nonetheless does not have a duty to defend Mr.
Pate’spromissoryfraud claim because his claim “necessarily rests on American

Osment’s entry into and purported knowing breach of its employment agreement

with [Mr. Pate]” (Doc. 46, p. 6), and the EPL expressly states that “Loss does not

% Under Alabama law, when an insurer owes a duty to defend at least one clainmigealying

action, the insurer must provide a defense for all claims, even claims thadlitye does not
cover. Universal Underwriters Ins. Co. v. East Cent. Alabama Hdetcury, Inc, 674 So. 2d
716, 719 (Ala. 1990) (citingadner, 347 So. 2d at00) This is because der Alabama law, the
duty to defend is broader than the duty to indemnifadner, 347 So. 2d at 102 (“It is well
established that the insurer’s duty to defend is more extensive than its duty to pay.”)
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include ... any amounts for which an insured is liable due to an act or omission in
knowing violation of any written contract of employment.” (Doc-211p.29, §
[1.3). Again, Continental’argument is inconsistent with Alabama law.

“In Alabama, asingle transaction can support an award of damages for both
breach of contract and fraudDeupree v. Butneb22 So2d 242, 244Ala. 1988)
(citing Herring v. Prestwood414 So.2d 52 (Ala.1982); see alsoCombined
Servs., Inc. v. Lynn Elecs. Carg88 F.2d 106 (11th Cir. 198®)Alabamacourts
have consistently held that, where a party fraudulently conceals or misrgprese
facts relating to its ention or ability to perform under a contracta plaintiff is
not required to elect between contract and fraud remegiebléwever, “a fraud
claim cannot be maintained simply because a pagiyen mistakenly,
intentionally, or malicioush~did not propdy perform a contractual obligation.”
Hunt Petroleum Corp. v. State of Alabar@l So2d 1, 12 (Ala. 2004)(Houston,

J., concurring). Rathme “the fraud claim must be based on representations
independent from the promises in the contract and must independently satisfy the
elements of fraud."Muncher v. NCR Corp2017 WL 2774805, at *16 (N.D. Ala.
June 27, 2017).

Mr. Pate’s complaintontains clear allegations of promissory fraud, separate
and distinct from hivreach of contract claimSeepp. 46, 8, above. With respect

to Mr. Pate’s fraud claigMr. Pate allegedhat American Osment entered into an
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employment contract withim even thoughthe company had no intention of
performing itsobligations under the contraetnd that his reasonable reliance upon
the companyg misrepresentations inducédmn to enter into the contract(Doc.
11-3, p. 6, 11 %-37). With respect to Mr. Pate’s breach of contract clain, Pate
allegedthat he suffered damages as a result of American Osntilire to
perform its obligations under themploymentcontractthat existed between the
parties. (Doc. 113, p. 6, 11 14.9). “The fact that the measure of damages may be
the same for both causes of action does not make the fraud claim disappear.
Muncher 2017 WL 2774805, at *1§quoting Dickinson v. Land Developers
Construction Cq.882 So2d 291, 304 (Ala. 2003Houston J., concurring)
V. Conclusion

For the reasons stated above, the Court finds that Continental had a duty to
defend American Osment against Mr. Pate’s action against the company
Accordingly, the Court finds in favor of American Osmemn its breach of
contract claim.

DONE andORDERED this September 21, 2018

Waditye K Hodod

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE
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