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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
SUMMIT AUTO SALES, INC,,
Plaintiff,
V.

Case No. 2:15-CV-736-KOB

DRACO, INC., D/B/A
YANKEE FORD SALES,

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

The matter comes before the court'&haintiff’ s Motion to Compel Witnesses
Testimony at Trial and Issue Subpoenas.” ([B28. In its motion,.Summit Auto Saleasks the
court to compel the testimony, either in person otiveavideo conference, of two witnesses it
argues arénecessary witnessés-or the reasons discussed below, the cD&MNIES Summits
motion

This case involves allegations of breach of contract and fBaudmitallegesDefendant
YankeeFord Sales misrepresented the prior use history of cars in an attempt to foi
nonconforming goods onto Summit, the purchaser.

During his depositionyankee Forts corporate representative, Joséfdnning,
displayedimited personal knowledge of several matters likely substantive to Sisreffirt to
prove its claimsThese matters include details about the popularity of certain cars in theansed
market, (doc. 84 at 3), the prior use history of certain cars at Yankee Ford, (dod)84osat
Yankee Ford processes cars previously used as taxis, (doc. 84 at 5), and what weekFtadk

performed on the specific cars at issue in this case, (doc. 84 at 5). Mr. Meepeatedly
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deferred teeither Robert Esposito or Martin Darling as individuals better situated to mnswe
guestions related to those issues. (Doc. 84 %t 3—

Summit deposed Mr. Manning on September 21, 2016. (Doc. 37-30 at 1). According to
Yankee Ford, it made Mr. Esposito and Mr. Darling available for deposition, withoatiohje
on that same date. (Doc. 86 at 4). Summit deposed both Mr. Esposito and Mr. Darling on the
very next day. (Doc. 37-12 at 1; Doc. 37-22 at 1).

Mr. Esposito and Mr. Darling both live in Portland, Maine, which for the purposessof thi
motion the court notes is over 100 miles away fBirmingham, Alabamaand thus beyond the
court’s subpoena powers under Federal Rule of Civil Procedure 45.

Having failed to otherwise secure tiestimonyfor trial of Mr. Esposito oMr. Darling,
Summit now asks this court tompel the two men to either physically appeaodestify via
videoconferenceBut Summit fails to providany legal authority pursuant to which this court
could so order these witnesses. The only auth8utymits motion even cites is Fedal Rule of
Civil Procedure 43it provides in relevant part that “[flor good cause in compelling
circumstances and with appropriate safeguards, the mayter mit testimony in open court by
contemporaneous transmission from a different location.”

Summit aes not ask this court fermit contemporaneous transmissidrasks the court
to compel it. But Summit fails to provide any authority under which this court can reach beyond
its 100-mile radius to do so. For this reason alone, Summit’s motion to compel is due to be
denied.

But even assuming Rule 43 does somehow authtire court to compel Mr. Esposito or
Mr. Darling to appeaat trialin person or via videoconference, Summit has also failed to show

good cause orampellingcircumstances. Summit has known for nearly three years that Mr.



Manning does not have personal knowledge of key facts. It immediately suppadivient
Manning’s lack of personal knowledge of key facts by deposing two men who did have personal
knowledge of those key facts. So Summit has known or should have known for nearly three
years that it wouldequire Mr. Esposito’s and Mr. Darlingtestimony at trial. With so much
time to guarantee these two metestimonies in a form acceptable to Plainufiatever
mistake, misunderstanding, lack of diligence, or combination thereof resubednmits failing
to do so can hardly be described gedd cause in compelling circumstantes.

So for the reasons discussed above, the court DENREtiff’'s Motion to Compel
WitnessesTestimony at Trial and Issue Subpoenas.” (Doc. 84).

DONE andORDERED this 18th day of June, 2019.
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