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William Bruce Marshall, an Alabama death row inméu&spetitioned for a
writ of habeas corpusder28 U.S.C. § 2254. Doc. 7. Marshall challenges his 2005
capital murder conviction and deathntsnce contending hat a variety of
constitutional violations require reversal of his conviction and/or sentéheeourt
held an evidentiary hearing regarding two of Marshall's claims relatatleged
ineffective assistance dfial counsel, specifically the introduction of mitigation
evidence and forensic testing of a tissue sample. Docs. 23; 45.

Marshall’s guilt is not in dispute he confesed to the murder and led law
enforcement to the victim’s body. And his allegations of alleged error at the guilt
phase of his trial are without merit and do not warrant any relief from the underlying

conviction. However, he is entitled to relief on his allegations related to the failure
1

Dockets.Justia.com


https://dockets.justia.com/docket/alabama/alndce/2:2015cv01694/156642/
https://docs.justia.com/cases/federal/district-courts/alabama/alndce/2:2015cv01694/156642/60/
https://dockets.justia.com/

of his trial counsel to present mitigation evidence at the penalty phase of the trial.
As the state trial judge noted during the Rule 32 proceedingscounsel presented
no mitigation evidence during the penalty phase [and] mitigation evidence is
presented during the penalty phase of most capital murder trials.” Vol. 15 at 1004.
Certainly, aghe state trial judge noted, trial counsek not‘per se ineffective for
not presenting mitigation evidenteld. After all, “no absolute duty exists to
introduce mitigating or character evidenc€handler v. United State218 F.3d
1305, 1319 (11th Cir. 2000But, where, as here, the failure tostowas based on
an inadequate investigation and trial couneeérlooked potential mitigation
evidence in theirilles, theér performance rises to the level of unconstitutional
ineffectiveness.

An attorney representing a capital defendaagan “obligation to conduct a
thorough investigation of the defendaribackground Williams v. Tayloy529 U.S.
362, 396 (200Q) “or to make a reasonable decisiothat makes particular
investigations unnessary’ Wiggins v. Smith539 U.S. 510, 52(2003)(quotation
and ciation omitted). And when counsel fails to “conduct an adequate background
investigation,”Cooper v. Sec'y, Dep't of Cor646 F.3d 1328, 1351 (11th Cir.
2011), or declines to pursue “all reasonably available mitigating evidence,” their
assistance may be deemsrkffective,see Wggins v. Smith 539 U.S.at 524

(emphasis and citation omitted@herefore, #er careful consideration of the record,



the pleadings, and the applicable provisions of 28 U.S.C. § 2254, the court grants
Marshall’s petition for avrit of habeas corpus, doc.shlelyas to his clainmelated
to trial counsek failure to adequately investigate and present mitigating evidgnce
the penalty phase of his tridin all other respects, the petition is due to baetkn
I

On April 22, 2005, a grand jury in Jefferson County, Alabansicted
Marshall on three counts of murder in the death of Alicia Nicole Bentley: (1) Ala.
Code 8§ 13A5-40(a)(4)—murder in conjunction with an unlawful entry into a
dwelling with the inént to cause assault (Count I); (2) Ala. Code 8-53#0(a)(3)—
murder in conjunction with an attempt to engage in forcible sexual intercourse
(Count II); and (3) Ala. Code § 13B-40(a)(8—murder in conjunction with an
attempt to sexually assault a min@ofnt IIl). Vol. 1, Tab 1 atl7-18! Erskine
Mathis and Linda Hallepresented Marshall at triddl. at 7, 54 Thejury convicted
Marshall on two counts of capital murder (Counts | and IIl), and one count oémurd
(Count I1). Vol. 6, Tab 14 at 73538.The jury subsequently voted 11 to 1 during

the penalty phase to recommend a sentence of d&dtly, Tab 24 at 80809. The

! References to the record are designated “(Vol. _ ).” The court will list any padgenum
associated with the court record by reference to the number in the uppéranghtoner of the
page, if available. Otherwise, the page number will correspond with the numbebatttme of
the page. Additionally, citations to the record will include an easily identiftabl@umber close
to the cited material where availabfnd “ACCA,” which is used throughout this opinion, refers
to the Alabama Court of Criminal Appeals.



trial court followed theecommendation ansentenced Marshall to death, and the
ACCA affirmed.See Marshall v. Stat892 So. 2d 762 (Ala. Crim. App. 2007). The
Supreme Court of Alabama denied Marshall’'s applicationdaiorari on April 25,
2008, and the United States Supreme Court also denied re&ssmnMarshall v.
Alabama 555 U.S. 918 (2008).

On April 23, 2009, Marshall, through new counséiled atimely Rule 32
petition for postconviction relief pursuant téhe Alabama Rules of Criminal
Procedure Vol. 10, Tab4l. Marshallfiled an amended petition on July 10, 2009
Vol. 10, Tab 42, and th8tate moved to dismiss thereafter, Vol. 11, Tabsi43
Although the trial court summarily dismissed the majority of Marshall’s clainas
hearing thatSeptemberVol. 12, Tab46 at 49% Vol. 35, Tab 58the court also
allowed Marshallto amend some of the clairhe raised in hispetition. VVol. 10,
Tabs 39 and 40Theredter, the court dismissed Marshall's ineffective assistance
claimsrelated to appellate counsel. Vol. 10, Tab 40 at 29.

On February 16 and 17, 2010, thecuit court held an evidentiary hearing on
trial counsesk failureto secure a forensic pathologist to challenge the forcible sexual

intercourse chamg (Count 1) andto investigate mitigation evidence during the

2Glenn E. Glover, C. Jason Avery, and Tiffany DeGiilegl theRule 32 petition on behalf
of Marshall. Vol. 10 at 1-2.

3Dr. Art Shores, a forensic pathologist thvithe Alabama Department of Forensic
Sciences, testified that he performed an autopsy on the body, which revaallicta had been
strangled to death. Dr. Shores also testified that Alicia had a small vaginedahtear. The tear
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penalty phase of the trial. Vol. 3. Two of Marshall's expert withesses were
unable to attend the hearing, and the court refused to continue the loeailogy
counsel taoffer the experts’ deposition testimony in evideri¢el. 35-38. The court
also denied Marshall's request for his forensic pathologist to examine the wet tissue
samples collected from the victim. Vol. 37 at 3 Ultimately, thecourt denied
the Rule 32petition, holding, in relevant part, that Marshall had failed to establish
that trial counsel’'s failure to hire a forensic pathologist rose to a constitutional
violation underStrickland v. Washingtor#66 U.S. 668 (1984), or thabunsel’s
investigation intca mitigation case was deficient and prejudiciabl. 14, Tab 56
The ACCA affirmed,Marshall v. State182 So. 3d 573 (Ala. Crim. App. 2014nd
the Alabama Supreme Court dencsdtiorari, Vol. 46, Tab 67

Marshall filed this petition for writ oliabeas corpusn September 28, 20,15
doc. 1, and an amended petitidhereafter. The Respondentiled an answer and
brief, docs. 11 and 12, and Marshall filed a reply, docMigfshallthenmovedfor

an evidentiary hearing pursutao 28 U.S.C. §2254(e)(2),* arguing that he did

probably occurred ithin 24 to 48 hours of Dr. Shoresexamination of the body, which was
conducted on December 30, 200M1arshall v. State992 So. 2d 762, 767 (Ala. Crim. App. 2007).
Marshall contendthat“based on [Dr. Nichol’s] review of the trial testimony, the autogport,

and his ‘education, experience, knowledge, background, training and skills, in the fiekehsfdor
pathology, it is [his] opinion that Dr. Shores did not have an adequate foundation for opining that
the genital lesion on [Alicia] occurred 248 prior to his examination of [Alicia], because he did

not perform a histological examination of the tissue samples of the ledwarshall v. State182

So. 3d 573, 585 (Ala. Crim. App. 2014).

428 U.S.C. §2254(¢)(2):



not receive a full, fajrand complete hearing in state court and that the records of
those proceedings are insufficiémtletermire the issues in his 2254 habeas petition
Doc. 16. In supparof the motion Marshall filed an affidavit from Dr. George R.
Nichols, Il (forensic pathologist licensed in Kentucky) and testimony from Janet
Vogelslang (clinical social worker and mitigation expert licensed in South Carolina).
This court grantedhe mation for a discovery and evidentiary hearing with
respect to two claimsSeedoc. 23.Using theSection2254(e)(2) framework,he
court found that Marshall klaestablished thafl) his claims relied on facts
previously unavailable to him despite an exerad due diligence and (2) the
proffered evidence, if true, would entitle him to habeas rdiefciting 28 U.S.C.
2254(e)(2))The coursubsequentlizeld an evidentiary hearingnd the parties filed

posthearing briefsdocs. 46, 48; 50.

If the applicant has failed to dewgl the factual basis of a claim in State court
proceedings, the court shall not hold an evidentiary hearing on the claim unless the
applicant shows that

(A) the claim relies on

(i) a new rule of constitutional law, made retroactive to cases on callater
review by the Supreme Court, that was previously unavailable; or

(i) a factual predicate that could not have been previously discovered
through the exercise of due diligence; and

(B) the facts underlying the claim would be sufficient to establish &g cind
convincing evidence that but for constitutional error, no reasonable factfinder
would have found the applicant guilty of the underlying offense.



.
For general background, the court turnshie ACCA which explained the
offense, proceedings, and sentence as follows:

In 2005, Marshall was convicted of two counts of capital murder for the killing

of his stepdaughter, Alicidicole Bentley—one count of murder made capital
because it occurred during a burglage8 13A-5-40(a)(4)Ala.Codel975

and one count of murder made capital because it occurred while Marshall,
who was over the age of 19 years, sexually abused or attempted to sexually
abuse Alicia, who was between the ages of 12 and 16 gea&13A-5—
40(a)(8),Ala.Codel9751 This Court, on direct appeal, summarized the facts
underlying Marshalls convictions as follows:

Marshall did not deny that he killed earold Alicia. Indeed, while

in police custody he confessed to the killing and eventually led police
to Alicia’s body. His attorneys, however, presented a defense ih whic
Marshall attempted to call into question the allegation that he had had
any kind of sexual contact with Alicia.

The evidence adduced at trial tended to show the following facts.
On December 28, 2004, Tonya Bentley called the Vestavia Hills
Police Deparhent to report that her daughter, Alicia, was
missing from their apartment. Tonya Bentley and Marshall had
separated in early December 2004. Tonya, Alicia, and Tonya's
newborn son had moved from the apartment they had shared with
Marshall into an apartmemt a different complexTonya still

had personal belongings at Marsigland her name was on the
lease for that apartment.

Tonya told police that she believed that Marshall may have
known of Alicids whereabouts. She based her belief on the fact
that she had discovered a videocassette recorder, or VCR, that
Alicia had left at the old apartment in a chair in the new
apartment when she got home. Tonya was positive that the VCR
had not been in the apartment when she left for work that
morning. When Tonya dad Marshall to ask whether he had
seen Alicia that day, however, he denied having come to the
apartment.
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Further, Tonya and Marshall had spoken earlier that day about
the possibility of Marshall bringing Tonya the washer and dryer.
Tonya said that Marshall asked her when she would be home so
that he could bring the appliances over. He also said he was going
to rent an appliance dolly to make the move easier.

After speaking with Tonya, police alerted otherJamforcement
agencies to be on the lookout fédicia. Police went to
Marshall's apartment, where they could hear the dryer running
inside, but no one answered the door when they knocked.
Marshall's truck was parked outside the apartment, and
neighbors said that they had seen him go into the aparbuent
had not seen him come back out. Police attempted to call
Marshall and have neighbors call Marshall, but no one answered
the telephone inside the apartment.

Tonya attempted to open the front door with her key, but the lock
had been changed. The manager of the apartment complex also
attempted to open the lock with the master key, but that key did
not work, either. After receiving permission from Tonya to enter
the apartment, police simultaneously broke down the front and
back doors to the apartment andrid Marshall inside.

Detective Mike OConnor of the Vestavia Hills Police
Department testified that, as police searched the apartment,
Marshall was handcuffed both for his safety and for the safety of
the police. Alicia was not found in MarsHhallapartmeny and
O’Connor asked Marshall to come to city hall with him. Marshall
agreed and the police took him to city hallGOnnor said that

he told Marshall that he was not under arrest at that time and
removed the handcuffs from him before he got into the car.
O’Connor said that even thoutykarshall had not been arrested

at that point, he was advised of his rights pursuaktitandav.
Arizona,384 U.S. 436,86 S.Ct.1602,16 L.Ed.2d 694 (1966)

while they were still at the apartment: @nnor said that he
advsed Marshall of his rights again once they reached his office.
Marshall signed a waivesf-rights form and initiallydenied
knowing anything about Alicia's whereabouts.CoOnnor said

that he explained to Marshall that he was not under arrest and
that he was free to leave, but because the doors were broken at
the apartment, Marshall chose to stay at city halCannor
testified that the only place he had for Marshall to stay was in a



cell, but that Marshall only had to ask to leave and he would have
been fee to go that night.

Police continued to investigate Alitg& disappearance
throughout the night of December 28 and into the morning hours
of December 29, 2004. During their investigation, they
discovered clothes, shoes, a purse, and a comforter idersie
Alicia’s in a dumpster at an apartment complex next to the
apartment complex where Marshall lived. Their investigation
also showed that Marshall left work and was unaccounted for
during several hours the afternoon of December 28.

On the morning of Demmber 29, after finding the comforter,
clothes, and purse, police got an arrest warrant for Marshall
based on kidnapping. In addition, lamforcement officials
discovered Alicias drivefs license and her library card in a
dumpster at Marshali job site.Once police obtained the
kidnapping warrant, @onnor said, Marshall was arrested, and
he was no longer free to leave. Marshall was not questioned again
until about 1:00 p.m. on the afternoon of December 29.

Agents from the Federal Bureau of Investiga(iéiBI’) assisted

the Vestavia Hills Police Department in questioning Marshall.
When FBI agents interrogated Marshall, they also advised him
of his Mirandarights. Marshall signed a form indicating that he
understood his rights. While the agents were quasg
Marshall the evening of December 29, one day after Alicia had
been reported missing, Marshall admitted that he ‘had done a
terrible thing.” (R. 444.) Agent Scott Keeler of the FBI said that
Marshall told him he ‘had gotten into a verbal argumenh wit
Alicia that had become violent and he had struck her in the head
with his fist.’ (R. 444.) He said he was not sure whether she was
okay and that he had taken her out in the country and dropped
her off.

Marshall rode with lawenforcement officials to arr@a outside
Columbiana. After searching off various side roads, Marshall
was finally able to lead authorities to Alitsabody. She was
nude, except for a pair of white socks.

Dr. Art Shores, a forensic pathologist with the Alabama
Department of Forensicciences, testified that he performed an
autopsy on the body, which revealed that Alicia had been
strangled to death. Dr. Shores also testified that Alicia had a
small vaginal mucosal tear. The tear probably occurred within 24
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to 48 hours of Dr. Shoresexamination of the body, which was
conducted on December 30, 2004.

Marshallv. State 992S0.2d 762,765-67 (Ala. Crim. App. 2007) The
jury, by a vote of 11 td, recommended that Marshall be sentenced to
death. The trial court followed the jury's recommendation and
sentenced Marshall to death, finding

the existence of the following statutory aggravating
circumstances: (1) that the capital offense was committele
Marshall was under sentence of imprisonment; (2) that Marshall
had previously been convicted of a felony involving the use or
threat of violence to the person; and (3) that Marshall was
engaged in the commission of a burglary at the time the capital
offense was committed.
The trial court found no statutory mitigating circumstances
existed. It further found that there were no nonstatutory
mitigating circumstances.

Marshall,992 So.2d at 779 (alterations in original).

[T,

“The habeas statute unambiguously provides that a federal court may issue
the writ to a state prisoner ‘only on the ground that he is in custody in violation of
the Constitution or laver treaties of the United StatesWilson v. Corcoran562
U.S. 1,5(2010) (quoting 28 U.S.C. § 2254(a)). As such, this court’s res/ienited
to questions of federal constitutional and statutory law. Claims that turn solely upon
state law principles-e.g.a state court’s “interpretation of its own law or rules”

“an alleged defect in a collateral proceedirdall outside the ambit of this court’s

authority to provide relief under § 2258ee Alston v. Department Gorrections

610 F.3d 1318, 1326 (11th Cir. 2010) (citations omitted).
10
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A.
A habeas petitionéican seek federal habeas relief only on claims that have
been exhausted in state coui¥edellin v. Dretke 544 U.S. 660, 666 (2005
other words, hes required to present his federal claims to the state court and to
exhaust all of the procedures available in the state court system before seeking relief
in federal court. 28 U.S.C. § 2254(b)(That requirement ensures that state courts

are afforded the fst opportunity to address federal questions affecting the validity

of state court convictions and, if necessary, correct violations of a state pgsoner
federal constitutional rights. As the Eleventh Circuit has explained:

In general, a federal court magt grant habeas corpus relief to a state
prisoner who has not exhausted his available state remedies.

Exhaustion of state remedies requires that the state prisoner “fairly
presen[t} federal claims to the state courts in order to give the State the
opportunity to pass upon and correct@de violations of its prisoners’
federal rights.” Duncan v. Henry513 U.S. 364, 365 (1995) (citing
Picard v. Connoyr 404 U.S. 270, 2736 (1971) (internal quotation
marks omitted). The Supreme Court has written these words:

[T]hat the federal claim must be fairly presented to the
state courts . . . . it is not sufficient merely that the federal
habeas applicant has been through the state courts. . . .
Only if the state courts have had the first opportunity to
hear the claim sought to be vindicated iie@eral habeas
proceeding does it make sense to speak of the exhaustion
of state remedies.

® The phrases “fairly presented” and “properly exhausted” are synony@isguslivan v.
Boerckel,526 U.S. 838, 848 (1999) (observing that the question is “not only whether a prisoner
has exhausted his state remedies, but also whether peopasly exhaustedhose remedies.e.,
whether he has fairly presentied claims to the state courtsgniphass in origina).

11



Picard, 404 U.S. at 2755ee also Duncarb13 U.S. at 365, 115 S. Ct.

at 888 (“Respondent did not apprise the state court of his claim that the

evidentiary ruling of which he complained was not only a violation of

state law, but denied him the due process of law guaranteed by the

Fourteenth Amendment.”).

Thus, to exhaust state remedies fully the petitioner must make the state

court aware that the claims asserteéspnt federal constitutional

issues. “It is not enough that all the facts necessary to support the

federal claim were before the state courts or that a somewhat similar

statelaw claim was made.” Anderson v. Harless459 U.S. 4, %

(1982) (citations omiéd).

Snowden v. Singletarg35 F.3d 732, 735 (11th Cir. 1998) (first and third alterations
and redactions in original) (footnote added).
B.

The next condition precedent to federal review is the procedural default
doctrine. This requires that Marshsitiow that he has not procedurally defaulted his
claims by failing to properly raise them for review in the state courts.

1.

It is well established that if a habeas petitioner fails to raise his federal claim
in the state court system at the time andh@ manner dictated by the state’s
procedural rules, the state court can decide the claim is not entitled to a review on
the merits. Stated differently, “the petitioner will have procedurally defaulted on that

claim.” Mason v. Allen605 F.3d 1114, 1119 (11th Cir.G&). The Supreme Court

explained he sacalled “procedural default” doctrires follows:

12



In habeas, the sanction for failing to exhaust properly (preclusion of
review in federal court) is given the separate name of procedural
default, although the habeas doctrines of exhaustion and procedural
default “are similar in purpose and design and implicate similar
concerns,”"Keeney v. TamayReyes 504 U.S. 1, 7 (19925ee also
Coleman v. Thompsph01 U.S. 722,31-732, 111 S. Ct. 2546 (1991).

In habeas, stateourt remedies are described as having been
“exhausted” when they are no longer available, regardless of the reason
for their unavailability SeeGray v. Netherland518 U.S. 152, 161, 116

S. Ct. 2074, 135 LEd. 2d 457 (1996). Thus, if stateurt remedies are

no longer available because the prisoner failed to comply with the
deadline for seeking stat®urt review or for taking an appeal, those
remedies are technically exhaustill., but exhaustion in th sense
does not automatically entitle the habeas petitioner to litigate his or her
claims in federal court. Instead, if the petitioner procedurally defaulted
those claims, the prisoner generally is barred from asserting those
claims in a federal habeasopeeding.ld., at 162, 116 S. Ct. 2074,
Colemansupra at 744-751, 111 S. Ct. 2546.

Woodford v. Ngo548 U.S. 8192-93 (2006)

Generally, if the last state court to examine a claim states clearly and explicitly
that the claim is barred because the petitioner failed to follow state procedural rules,
and that procedural bar provides an adequate and independent state ground for
denying relieft then federal review of the claim also is precluded by procedural
default principlesSee Coleman v. Thomps@&01 U.S. 722731 (1991) As the
Eleventh Circuit put it,

The federal courts’ authority to review state court criminal convictions
pursuant to writs of habeas corpus is severely restricted when a

® SeeCone v. Bell556 U.S. 449, 465 (2009) (“[W]hen a petitioner fails to raise his federal
claims in compliance with relevant state procedural rules, the state coudal tefadjudicate the
claim ordinarily qualifies as an independent and adequate state ground for desdemgl f
review.”).

13



petitioner has failed to follow applicable state procedural rules in
raigng a claim, that is, where the claim is procedurally defaulted.
Federal review of a petitioner's claim is barred by the procedural
default doctrine if the last state court to review the claim states clearly
and expressly that its judgment rests on a pho@ bar Harris v.

Reed 489 U.S. 255, 263, 109 S. Ct. 1038, 1043, 103 L. Ed. 2d 308
(1989),and that bar provides an adequate and independent state ground
for denying relief See Id.at 262, 109 S. Ct. at 10483; Johnson v.
Mississippj 486 U.S. 578, 587, 108 S. Ct. 1981, 1987, 100 L. Ed. 2d
575 (1988). The doctrine serves to ensure petitioners will first seek
relief in accordance with state procedursss Presnell v. Kem835

F.2d 1567, 15799 (11th Cir. 1988)¢cert. denied488 U.S. 1050, 109

S. . 882, 102 L. Ed. 2d 1004 (1989), and to “lessen the injury to a
State that results through reexamination of a state conviction on a
ground that a State did not have the opportunity to address at a prior,
appropriate time.”"McCleskey v. Zantt99 U.S. 48, 111 S. Ct. 1454,
1470, 113 L. Ed. 2d 517 (1991).

Johnson v. Singletar®38 F.2d 1166, 1173 (11th Cir. 1991)

Federal deference to a state court’s clear finding of procedural default under

its own rules is strong:

“[A] state court need not fear reaching the merits of a federal claim in
an alternativeholding. Through its very definition, the adequate and
independent state ground doctrine requires the federal court to honor a
state holding that is a sufficient basis for the state court’s judgment,
even when the state court also relies on federal l#dartis, 489 U.S.

at 264 n.10, 109 S. Ct. 1038 (emphasis in origiisde also Alderman

v. Zant 22 F.3d 1541, 15491 (11th Cir. 1994) (where a Georgia
habeas corpus court found that the petitioner's claims were
procedurally barred as successive, but also noted that the claims lack

"When the last state court rendering judgment affirms without an explastdltie federal
court should ‘look through’ the unexplained decision to the Eated stateourt decision that
does provide a relevant rationale,” and “should then presume that the unexplained decgioh a

the same reasoningWilson v. Sellers138 S. Ct. 1188, 1192 (2018). The state can “rebut the

presumption by showing that the unexplained affirmance relied or most likelyhydahrdifferent
grounds than the lower state court’s decision, such as alternative grounds fared@rtimat were
briefed or argued to the state supreme court or obvious in the record it revielved.”

14



merit based on the evidence, “this ruling in the alternative did not have

an effect . . . of blurring the clear determination by the [Georgia habeas

corpus] court that the allegations was procedurally barredéyt.

denied 513 U.S. 1061, 115 S. Ct. 673, 130 L. Ed. 2d 606 (1994).

Bailey v. Naglel172 F.3d 1299, 1305 (11th Cir. 1999) (alterations and emphasis in
original).

The Supreme Court defines an “adequate and independent” state court
decision as one that “rests on a state law ground tivadependenof the federal
guestion and adequate to support the judgméee’v. Kemna534 U.S. 362, 375
(2002) (quotingColeman v. Thompsp&01 U.S. 722, 729091)) (emphasis ibeé).

The questions of whether a state procedural rule is “independent” of the federal
guestion and “adequate” to support the state court’s judgment, so as to have a
preclusive effect on federal review of the claim, “is itself a fedguaistion.”|d.
(quotingDouglas v. Alabamea380 U.S. 415, 422 (1965)).

To be considered “independent” of the federal question, “the state court’s
decision must rest solidly on state law grounds, and may not be ‘intertwined with an
interpretation of feded law.” Judd v. Haley250 F.3d 1308, 1313 (11th Cir. 2001)
(quotingCard v. Dugger 911 F.2d 1494, 1516 (11th Cir. 1990)). An example of
intertwining would be when “the State has made application of the procedural bar
depend on an antecedent ruling on federal law, that is, on the determination of

whether federal constitutional error has been committ&kle’ v. Oklahoma470

U.S. 68, 75 (1985). Stated differently, if “the state court must rule r epicitly
15



or implicitly, on the merits of the constiional question” before applying the state’s
procedural rule to a federal constitutional question, then the rule is not independent
of federal lawld.

To be considered “adequate” to support the state court’s judgment, the state
procedural rule must be both “firmly established and regularly followegeg’v.
Kemna 534 U.S. at 375 (quotintgames v. Kentucky66 U.S. 341, 348 (1984)). In
other words, the rule must be “clear [and] closely hewn to” by the state for a federal
court to consider it as adequatames466 U.S. at 346. That does not mean that the
state’s procedural rule must be rigidly applied in every instance, or that o@asion
failure to do so will render the rule inadequate. “To the contrary, a [state’s]
discretionary [procedural] rule can be ‘firmly established’ and ‘regufatlgwed’

—even if the appropriate exercise of discretion may permit consideration of a federal
claim in some cases but not othef8€ard v. Kindley 558 U.S. 52, 6@1 (2009).
Rather, the adequacy requirement meanlyg that the procedural rule “must not be
applied in an arbitrary or unprecedented fashidndd 250 F.3d at 1313.

Thus, in summary, if the procedural rule is not firmly established, or if it is
applied in an arbitrary, unprecedented, or manifestly unfair fashion, it will not be
considered adequate, and the state court decision based upon such a rule can be
reviewed by a federal cour€ard, 911 F.2d at 1517. Conversely, if the rule is

deemed adequate, the decision will not be reviewed by this court.

16



2.

Generally, there are three circumstances in which an otherwise valithstate
ground will not bar a federal habeas court from considering a constitutional claim
that was procedurally defaulted in state court: (1) where the petitioner denmemstrat
thathe had good “cause” for not following the state procedural rule, and, that he was
actually “prejudiced” by the alleged constitutional violation; (2) where the state
procedural rule was not “firmly established and regularly followed”; or (3) where
failure b consider the petitioner’s claims will result in a “fundamental miscarriage
of justice.” See Edwards v. Carpenteb29 U.S. 446, 455 (2000) (Breyer, J.,
concurring)?

a.

“A federal court may still address the merits of a procetjudaifaulted claim

if the petitioner can show cause for the default and actual prejudice reswtimg fr

the alleged constitutional violationWard v. Hall 592 F.3d 1144, 1157 (11th Cir.

8 See, e.g., Colemab01 U.S. at 7480 (holding that a state procedural default “will bar
federal habeas review of the federal claim, unless the habeas petitioner can sleoferctnes
default and prejudice attributable thereto, or demonstrate thaefto consider the federal claim
will result in a fundamental miscarriage of justice”) (citations and internalatjoo marks
omitted); Murray v. Carrier, 477 U.S. 478, 496 (1986) (“[W]here a constitutional violation has
probably resulted in the conviction of one who is actually innocent, a federal laheasay
grant the writ even in the absence of a showing of cause for the proceduudl Qlefamith v.
Murray, 477 U.S. 527, 537 (1986) (samBjavis v. Terry 465 F.3d 1249, 1252 n.4 (11th Cir.
2006) (“It would be considered a fundamental miscarriage of justicecbnatitutional violation
has probably resulted in the conviction of one who is actually innocent.”) (qugdiigp v. Delp
513 U.S. 298, 327 (1995) (in turn quotikiyirray, 477 U.S. at 496)).

17



2010) (citingWainwright v. Sykest33 U.S. 72, 885 (1977)) (emplas added).
This sacalled “cause and prejudice” standard is clearly framed in the conjunctive;
therefore, a petitioner must prove both parts.

To show “cause,” a petitioner must prove that “some objective factor external
to the defense impeded counsel’'s efforts” to raise the claim in the state courts.
Carrier, 477 U.S. at 488.

Objective factors that constitute cause include “interference by
officials” that makes compliance with the State’s procedural rule
impracticable, and “a showing that the factudkegal basis for a claim

was not reasonably available to counsel.” In addition, constitutionally

“[iIneffective assistance of counsel . . . [on direct review] is cause.”

Attorney error short of ineffective assistance of counsel [on direct

review], however,does not constitute cause and will not excuse a

procedural default.

McCleskey v. Zantt99 U.S. 467, 4994 (1991) (citations omitted) (first alteration
in original, all other alterations added).

Generally the constitutional ineffectiveness of pastviction counsel on
collateral review will not support a finding of cause and prejudice to overcome a
procedural defaulColeman501 U.S. at 754After all, “[t]here is no right to counsel
In state postonviction proceedingsld. at 752 (citing?ennsylania v. Finley 481
U.S. 551 (1987)Murray v. Giarratang 492 U.S. 1 (1989))But, in two recent
landmark cases, the Supreme Court extended its prior decisiGol@manby

deciding that, as a matter of equity, and, under specific, limited circumstarnces,

by counsel on postonviction collateral review could establish the necessary
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“cause” to overcome a procedurally defaulted claim. In the first suchMagées

v. Thomas565 U.S. 266 (2012), the Court found that pgmstviction counsel’s
gross prgessional misconduct (e.g., abandonment of the petitioner) severed the
agency relationship between counsel and the petitioner and, thus, estalbleshed t
necessary “cause” to overcome a procedural defdulit 281 And, in Martinez v.

Ryan 566 U.S. 1 (@12), the Court held that pesbnviction counsel’s failure to
raise an ineffective assistance of trial counsel claim at an initial review collateral
proceeding could serve as the necessary “cause” to overcome the procddultal de
of that type of claim when the state prohibits it from being raised during the direct
review procesdd. at 1112.

In addition to proving the existence of “cause” for a procedural default, a
habeas petitioner must sh@egtual prejudiceHe must show “not merely that the
errorsat his trial created a possibility of prejudice, but that they worked to his actual
and substantial disadvantage, infecting his entire trial with error of constitutional
dimensions.'United States v. Frady56 U.S. 152, 170 (1982) (emphasis added). If
the “cause” is of the type describedMartinez v. Ryanthen the reviewing court
should consider whether the petitioner can demonstrate “that the underlying
ineffectiveassistanc®f-trial-counsel claim is a substantial one, which is to say that

the prisorer must demonstrate that the claim has some meft#rtinez 566 U.S. at
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12-15 (citing for comparisoMiller-El v. Cockrel] 537 U.S. 322 (2003) (describing
standards for certificates of appealability to issue)).
b.

In a “rare,” “exraordinary,” and “narrow class of cases,” a federal court may
consider a procedurally defaulted claim in the absence of a showing of “cause” for
the default ifeither. (a) a fundamental miscarriage of justice “has probably resulted
in the conviction of oa who is actually innocent,Smith 477 U.S. at 5338
(quoting Carrier, 477 U.S. at 496); or (b) the petitioner shows “by clear and
convincing evidence that[,] but for a constitutional error, no reasonable juror would
have found the petitioner eligiblerfthe death penaltySchlup 513 U.S. at 3227
& n.44 (quotingSawyer v. Whitley605 U.S. 333, 336 (1992))

C.

The writ of habeas corpus “has historically been regarded as an extraordinary
remedy.”Brecht v. Abrahamsorb07 U.S619, 633 (1993). That is especially true
when federal courts are asked to engage in habeas review of a state court conviction
pursuant to 28 U.S.C. § 2254.

Direct review is the principal avenue for challenging a conviction.

“When the process of direct rew . . . comes to an end, a presumption

of finality and legality attaches to the conviction and sentence. The role

of federal habeas proceedings, while important in assuring that

constitutional rights are observed, is secondary and limited. Federal
courtsare not forums in which to relitigate state trials
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Id. (quotingBarefoot v. Estelle463 U.S. 880, 887 (1983)). “Those few who are
ultimately successful [in obtaining federal habeas relief] are persons whom society
has grievously wronged and for whom ldied liberation is little enough
compensation.Fay v. Noia 372 U.S. 391, 44@1 (1963).

“Accordingly, . . . an error that may justify reversal on direct appdl not
necessarily support a collateral attack on a final judgmBne¢ht 507 U.S. at 84.
That is due to the fact that, undeir federal system of government

[tihe States possess primary authority for defining and enforcing the

criminal law. In criminal trials they also hold the initial responsibility

for vindicating constitutional rightsFederal intrusions into state

criminal trials frustrate both the States’ sovereign power to punish

offenders and their goef@dith attempts to honor constitutional rights.
Engle v. Isaac456 U.S. 107, 128 (1982 he reason most frequently advanced i
[Supreme Courtgases for distinguishing between direct and collateral review is the
State’s interest in the finality of convictions that have survived direct review within
the state court system.Brecht 507 U.S. at 635 (citingVright v. West505 U.S
277, 293 (1992)

Congress legislated these principles in the Antiterrorism and Effective Death

Penalty Act of 1996 (“AEDPA”) In sveral provisionsAEDPA require federal

courts to give even greater deference to state court determinations of federal
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corstitutional claims than beforeEDPA governs Marshall’'s peiibn since he filed
it after AEDPA became law.
1.

Section 2254(e)(1) requires district courts to presume that a state court’s
factual determinations are correct, unless the habeas petitiebets rthe
presumptiorwith clear and convincing evidencgee28 U.S.C. § 2254(e)(1)This
provision provides “a highly deferential standard of review for factual
determinations made by a state cdufugate v. Head261 F.3d 1206, 1215 (11th
Cir. 2001) Put simply,Section 2254(e)(1) “modified a federal habeas court’s role
in reviewing state prisoner applications in order to prevent federal habeadstetri
and to ensure that stateurt convictions are given effect to the extent possible under
law.” Bell v. Cone 535 U.S. 685, 693 (2002) (citigilliams v. Tayloy 529 U.S.

362, 40304 (2000)).

The deference that attends state court findings of fact pursuant to § 2254(e)(1)

applies to all habeas claims, regardless of their procedural stance.f@daers)

courts must afford a presumption of correctness to a state court’s factual findings,

°See, e.g., McNair v. Camphedll6 F.3d 1291, 1297 (11th Cir. 2005) (applying AEDPA
to habeas petitions filed after Act’s effective datéightower v. Schofield365 F.3d 1008, 1013
(11th Cir. 2004) (same)See also Martin v. Hadix527 U.S. 343, 356 (1999) (discussing
retroactivity of AEDPA amendments to § 2254f. Lindh v. Murphy 521 U.S. 320, 327 (1997)
(holding that AEDPA’s amendments do not apply to habeas petitions filed prior toctise A
effective date);Johnson v. Alabam&56 F.3d 1156, 1169 (11th Cir. 2001) (sanidpmpson v.
Haley, 255 F.3d 1292, 1295 (11th Cir. 2001) (same).
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even when examining tHeabeas clainde novo See Mansfield v. Sec'’y, Dep't of
Corr., 679 F.3d 1301, 1313 (11th Cir. 2012nd, the presumption of correctness
also applies to habeas claims that were adjudicated on the merits by the state court
Therefore, those claims are subject to the standards of review se§@#54(d)(1)
or (d)(2) which the court addresses next

2.

“By its terms 8§ 2254(d) bars relitigation of any claim ‘adjudicated on the
merits’ in state court, subject only to the exceptions in 88 2254(d)(1) and (d)(2).”
Harrington v. Richter562 U.S. 86, 98 (2011). It does not matter whether the state
court decision contains a lengthy analysis of the claimis a summary ruling
“unaccompanied by explanationd. Further, the “backwartboking language” of
AEDPA requires an examination of the state court decision on theaetalered
Cullen v. Pinholster563 U.S. 170 (2011). That is, “[siatourt decisions are
measured against [the Supreme] Court’'s precedents as of ‘the time the state court
renders its decision.’Id. at 182 (quotind.ockyer v. Andrade588 U.S. 63, 772
(2003)).Also, “review under § 2254(d)(1) [and (d)(2)] is limitedttee record that
was before the state court that adjudicated the claim on the métitat 181.
Therefore, a federal habeas court conducting 2254(d) review should not consider

new evidence “in the first instance effectively novo’ Id. at 182.
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A close look at the separate provisions8a2254(d)(1) and (d)(2) reveals that
when a state court hasled on a petitioner’s constitutional clairthe petitioner is
entitled tohabeas reliednly if thecourt’s adjudication of the claim either:

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unredsonab

determination of the facts in light of the evidence presented in the State
court proceeding.

28 U.S.C. § 2254(df Moreover the “contrary to” and “unreasonable application”
clausesare“‘independent statutory modes of analysAderman v. Terry468F.3d
775, 791 (11th Cir. 2006) (citing/illiams 529 U.S. at 4087).!! Therefore, viaen

considering a state court’'s adjudication of a petitioner’s claim, the court must not

conflate the two.

10 Section 2254(d)(1)’s reference to “clearly established federal law, asndetd by the
Supreme Court of the United States” has been interptetegferenceonly “the holdings, as
opposed to the dicta, of [the Supreme Court’s] decisions as of the time of the relatesntust
decision.”Williams 529 U.S. at 412 (O’Connor, J., majority opinion) (emphasis adsled)lso,
e.g, Carey v. Musladin549 U.S. 70, 74 (2006) (samé&sborne v. Terry466 F.3d 1298, 1305
(11th Cir. 2006) (sameYvarren v. Kyler422 F.3d 132, 138 (3rd Cir. 2005) (“[W]e do not consider
those holdings as they exist today, but rather as they existddtastime of the relevant state
court decision.”) (internal quotation marks and citation omitted).

11 See also William$29 U.S. at 404'Section 2254(d)(1) defines two categories of cases
in which a state prisoner maytain federal habeas relief with respect to a claim adjudicated on
the merits in state court. Under the statute, a federal court may grahbalvabeas corpus if the
relevant stateourt decision was either (1¢dntrary to. . . clearly established Federal law, as
determined by the Supreme Court of the United States,” ofif@lved an unreasonable
application of. . . clearly established Federal law, as determined by the Supreme Court of the
United States.”) (emphasis added).
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a.

A state court determination can be “contrary to” clearly established Supreme
Court precedent in at least two ways:

First, a stateourt decision is contrary to this Court’s precedent if the

state court arrives at a conclusion opposite to that reached by this Court

on a question of law. Second, a stedert decision is also contrary to

this Court’s precedent if the state court confronts facts that are

materially indistinguishable from a relevant Supreme Court precedent

and arrives at a result opposite to ours.

Williams, 529 U.S. at 405But, Williams does not limitthe construction of §
2254(d)(1)'s “contrary to” clause to tbetwo examples. Instead, the statutory
language “simply implies that ‘the state court’'s decision must be substantially
different from the relevant precedent of [the Supreme] Coukltdérman 468 F.3d

at 791 (quotingVilliams, 529 U.S. at 405).

And, astate court’s determination of a federal constitutional claim can result
in an “unreasonable application” of clearly established Supreme Court precedent in
either of two ways:

First, a stateoutt decision involves an unreasonable application of this

Court’s precedent if the state court identifies the correct governing legal

rule from this Court’s cases but unreasonably applies it to the facts of

the particular state prisoner’s case. Second,te-sbart decision also

involves an unreasonable application of this Court’'s precedent if the

state court either unreasonably extends a legal principle from our

precedent to a new context where it should not apply or unreasonably

refuses to extend that principle to a new context where it should apply.

Williams, 529 U.S. at 407.
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It is important to note that “annreasonableapplication of federal law is
different from anincorrect application of federal law.Williams, 529 U.S. at 410
(emphasis in originalA federal habeas court “may not issue the writ simply because
that court concludes in its independent judgment that the relevaricatete
decision applied clearly established federal law erroneously or incorretilyer,
that application must alscelunreasonableld. at 411.In other words;a federal
habeas court making the ‘unreasonable application’ inquiry should ask wtrether
state court's application of clearly established federal law was objectively
unreasonable.ld. at 409 The “focus” ofthe inquiry into the reasonableness of a
state court’s determination of a federal constitutional issue “is on whether the state
court’s application of clearly established federal law is objectively unredsghab
and “an unreasonable application is different from an incorrect Bed, 535 U.S.

at 69412

2 The Eleventh Circuit has observed that § 2254(d)(1)’s “unreasonable application”
provision is the proper statutory lens for viewing the “afirthe-mill statecourt decision applying
the correct legal rule Alderman v. Terry468 F.3d 775, 791 (11th Cir. 2006).

In other words if the state court identified the correct legal principle but
unreasonably applied it to the facts of a petitioner’s case, then the fedetal cour
should look to § 2254(d)(1)’s “unreasonable application” clause for guidance. “A
federal habeas court makirtge ‘unreasonable application’ inquiry should ask
whether the state court’s application of clearly established federal law was
objectively unreasonable.”

Id. (quotingWilliams 529 U.S. at 409).
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To demonstrate that a state court’s application of clearly established federal
law was “objectively unreasonable,” the habeas petitioner “must show that the state
court’s ruling on the claim being presed in federal court was so lacking in
justification that there was an error well understood and comprehended in existing
law beyond any possibility for fairminded disagreemeédafrington v. Richter562
U.S. 86, 103 (2011). Stated another way, if tiaéestourt’s resolution of a claim is
debatable among fairminded jurists, it is not objectively unreasonable.

“By its very language, [the phrase] ‘unreasonable application’ refers to mixed
guestions of law and fact, when a state court has ‘unreasonalplyecaglear
Supreme Court precedent to the facts of a given chselley v. Naglel38 F.3d
917, 924 (11th Cir. 1998) (citation and footnote omitted). Mixed questions of
constitutional law and fact are those decisions “which require the application of a
legal standard to the historiefact determinations.Townsend v. Saj872 U.S. 293,

309 n.6 (1963).
b.

Section2254(d)(2) “imposes a ‘daunting standardne that will be satisfied
in relatively few cases.Cash v. Maxwe]l565 U.S. 1138 (2012) (Setayor, J.,
respecting denial of certiorari) (quotidpxwell v. Rog628 F.3d 486, 500 (9th Cir.
2010)). As the Supreme Court has noted,

in related contexts, “[tlhe term ‘unreasonable’ is no doubt difficult to
define.”Williams v. Tayloy529 U.S. 362, 41420 S. Ct. 1495, 146 L.
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Ed. 2d 389 (2000). It suffices to say, however, that a-staid factual
determination is not unreasonable merely because the federal habeas
court would have reached a different conclusion in the first instance.

Cf.1d, at 411120 S. Ct. 1495.

Wood v. Allen558 U.S. 290, 301 (2010). Therefore, “even if ‘[rleasonable minds
reviewing the record might disagree’ about the finding in question, ‘on habeas
review that does not suffice to supersede the trial court’s . . . deteonifiald.
(quoting Rice v. Colling 546 U.S. 333, 3442 (2006)) (alteration in original).
Conversely,“when a state court’s adjudication of a habeas claim result[s] in a
decision that [iJs based on an unreasonable determination of the facts in light of th
evidence presented in the state court proceeding, this Court is not bound to defer
unreasonablound facts or to the legal conclusions that flow from thefaKins

v. Warden, Holman CorfFacility, 710 F.3d 1241, 1249 (11th Cir. 2013) (quoting
Jones v. Walke540 F.3d 1277, 1288 n.5 (11th Cir. 200&) pang) (alterations in
original).

Section2254(d)(2) limits the availability of federal habeas relief on any
claims by a state prisoner that are grounded in a state court’s factual finkcbngs
obtain relief, the petitioner must show that the state court’s findings were “based on
an unreasonable determination of the facts in light of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d)k29yreover, § 2254(e)(1) provides

that factual determinations made by a state court are “presumed to bé,’taméc

that the habeas petitioner bears “the burden of rebutting the presumption of
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correctness by clear and convincing eviden&e&28 U.S.C. § 2254(e)(1Ward,
592 F.3dat 1155 (holding that the presumption of correctness attending a state
court’s findings of fact can be overcome only by clear and convincing evidence).

“INJo court has fully explored the interaction of 8§ 2254(d)(2)’s
‘unreasonableness’ standard and § 2254(e)(1)’'s ‘clear and convincing evidence’
standard.”Cave v. Sec’y, Dep’t of Corr638 F.3d 739, 7445 (11th Cir. 2011)
(quotingGore v. Sec'y, Dep't of Corrd92 F.3d 1273, 1294 n.51 (11th Cir. 2007)).
Even so, inVard v. Hal| the Eleventh Circuttlearly hetl that federal habeas courts
“must presume the state court’s factual findings to be correct unless the petitioner
rebuts that presumption by clear and convincing evideB&2.'F.3dat 1177 (citing
8§ 2254(e)(1)Parker v. Head244 F.3d 831, 8336 (11th @r. 2001)).Ward also
observed that § 2254(e)(1) “commands that for a writ to issue because the state court
made an ‘unreasonable determination of the facts,’ the petitioner rbust‘tiee
presumption of correctness [of a state court’s factual findingsklear and
convincing evidence."Ward 592 F.3d at 1155 (alteration in original).

D.

Federal habeas “exists only to review errors of constitutional dimension.”

McFarland v. Scott512 U.S. 849, 856 (1994¢e als@8 U.S.C. § 2254(a). Further,

“[w]lhen the process of direct review . . . comes to an end, a presumption of finality
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and legality attaches to the conviction and senterRa&r.éfoot v. Estelle463 U.S.

880, 887 (1983). Two consequences flow from those fundamental propositions.
First, “[t]he kurden of proof in a habeas proceeding is always on the

petitioner.”Hill v. Linahan 697 F.2d 1032, 1036 (11th Cir. 19&8iting Henson v.

Estelle 641 F.2d 250, 253 (5th Cir. 1981ptated differently, the habeas petitioner

bears the burden of overcoming the presumption of “legality” that attaches to the

state court conviction and sentence, and of establishing a factual basis demgnstratin

that federal postonviction relief should be grantefee, e.g.28 U.S.C. § 2254(d)

and (e)(1)* And, second, théabeas petitioner must meet “heightened pleading

requirements.McFarland v. Scoft512 U.S. 849, 856 (1994)'he mere assertion

of a ground for relief, without sufficient factual detail, does not satisfy either the

petitioner’s burden of proof und&r2254(e)(1), or the requirements of Rule 2(c) of

the Rules Governing Section 2254 Cases in the United States District (Rules

2(c) requires a state prisoner to “specify all the grounds for relief available to the

13 As discussed previously, § 2254(d) provides that theates’ adjudication of a habeas
petitioner’s claims can be overturned only if the petitioner carries the burden ofisteating that
a particular determination either (1) “resulted in a decision thatomatrary to, or involved an
unreasonable application of, clearly established Federal law,” or (2) thalitige“resulted in a
decision that was based on an unreasonable determination of the facts in light ofi¢heesvi
presented in the State court proceeding.” Further, § 2254(e)(1) provides that:

In a proceeding instituted by an application for a writ of habeas corpus byoa pers

in custody pursuant to the judgment of a State court, a determination of a factual
issue made by a State court shall be presumed to be correct. The applicant shall
have théurden of rebutting the presumption of correctness by clear and convincing
evidence.
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petitioner,” and to “state the facts supporting each ground.” Rule 2(c)(1) and (2),
Rules Governing Section 2254 Cases in the United States District Coegtgalso
28 U.S.C. § 2242 (stating that an application for writ of habeas corpus “shall allege
the facts concerning the applicant’'s commitment or detention”).

In short, a habeas petitioner must include in his statement of each claim
sufficient supporting facts to justify a decision for the petitioner if tleged facts
are proven trueSee, e.g., Blackledge v. Alliso#31 U.S. 63 75 n.7 (1977)
(observing that a habeas petition must “state facts that point to a ‘real possibility of
constitutional error”) (quoting Advisory Committee Notes to Rule 4 ofRlées
Governing Section 2254 Cases in the United States District Gointd, “[c]itation
of the controlling constitutional, statutory, or other bases for relief for each claim
also should be stated.” 1 Randy Hertz & James S. Liebiresieral Habeas Corpus
Practice and Procedurg 11.6, at 654 (5th ed. 2005). As another distoeirt has
held:

It is not the duty of federal courts to try to second guess the meanings

of statements and intentions of petitioners. Rather the duty is upon the

individual who asserts a denial of his constitutional rights to come forth

with a statement dfufficient clarity and sufficient supporting facts to

enable a court to understand his argument and to render a decision on

the matter.

Nail v. Slayton353 F. Supp. 1013, 1019 (W.D. Va. 1972).
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E.

The court will discussneffective assistance of couns#hims here because
of the relationship between these types of claims, which are governed by a highly
deferential standard of constitutional laand Section2254(d), which is itself an
extremely deferential standard of habeas review.

The “benchmark” standard for determining ineffective assistance is well
established? The question is whether a trial or appellate attorney provided
representational assistance to a state prisoner that was so professionally incompetent
as to create issues of federal constitutional proportions. In other words, the court
asks, “whether counsel's conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon as hawkigcpd a just
result.” Strickland v. Washingtod66 U.S. 668, 686L984). If an objective answer
to that question is “yes,” then counsel was constitutionally ineffective.

Stricklandrequiresa two-step approach

A convicted defendant’'s claim that counsel's assistance was so

defective as to require reversal of a coneittor death sentence has

two components.First, the defendant must show that counsel's

performance was deficienthis requires showing that counsel made

errors so serious that counsel was not functioning as the “counsel”

guaranteed the defendant by th&tls Amendment.Second, the
defendant must show that the deficient performance prejudiced the

“There is no constitutional right to an attorney in state -posviction proceedings.
Consequently, a petitioner cannot claim constitutionally ineffective asséstef counsel in such
proceedings.Coleman v. Thompsp&01 U.S. 722, 752 (199JAnd, federal ineffective assistance
of counsel claims are specifically limited to the performance of attommbysepresented a state
prisoner at trial, or on direct appeal from the convict®ee28 U.S.C. § 2254(i).
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defenseThis requires showing that counsel’s errors were so serious as

to deprive the defendant of a fair trial, a trial whose result is reliable.

Unless a defendant makes both showings, it cannot be said that the

conviction or death sentence resulted from a breakdown in the

adversary process that renders the result unreliable.
Id. at 687 The petitioner must safly both parts of thé&tricklandstandard: that is,
he bears the burden of proving, by “a preponderance of competent evidence,” that
(1) the performance of his trial or appellate attorneydeigient and(2) that such
deficient performancerejudiced his defens€handler v. United State218 F.3d
1305, 1313 (11th Cir. 20001t bang. Thus,“[b]ecause both parts of the test must
be satisfied in order to show a violation of the Sixth Amendment, the court need not
address the performance prong if theetiefant cannot meet the prejudice prong, or
vice versa.”Holladay v. Haley 209 F.3d 1243, 1248 (11th Cir. 2Q0@itation
omitted).

1.

“The burden of persuasion is on the petitioner to prove by a preponderance of
the evidence that counsel’s performance was unreasondtdevart v. Sec’y, Dep’t
of Corr., 476 F.3d 1193, 1209 (11th Cir. 2007) (citigandler 218 F.3d at 1313).
To satisfy the performance prong, a defendant must prove that counsel made errors
So serious that counsehs not functioning as the counsel guaranteed by the Sixth

Amendment. Strickland 466 U.S. at 687. The standard for gauging attorney

performance is “reasonableness under prevailing professional nddnat’688.
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“The test of reasonableness is not whetioemsel could have done something more

or different,” but whether counsel’'s performance “fell within the broad range of
reasonable assistance at triddtéwart 476 F.3d at 1209 (citinghandler 218 F.3d

at 1313). Furthermore, courts must “recognize that ‘omissions are inevitable, but,
the issue is not what is possible or ‘what is prudent or appropriate, but only what is
constitutionally compelled.”ld. (quoting Burger v. Kemp 483 U.S. 776, 794
(1987)).In fact, hie Sixth Amendment does not guarantee the very best counsel or
the most skilled attorney, but only an attorney who performed reasonably well within
the broad range of professional norms. “The test has nothing to do with what the best
lawyers would have done. Nor is the test even what mostlgagers would have
done. [Courtsask only whether some reasonable lawyer at the trial could have acted,
in the circumstances, as defense counsel acted at\iviaité v. Singletary972 F.2d

1218, 1220 (11th Cir. 1992).

The reasonableness of counsel’s performance is judged from the perspective
of the attorney at the time of the alleged error and in light of all the circumsfances.
And

Under this standard, there are no “absolute rules” dictating what

reasonable performance is or what line of defense bmistsserted.
[Chandler 218 F.3d] at 1317. Indeed, as we have recognized,

15 See, e.g., Johnson v. Alabgr2g6 F.3d 1156, 1176 (11th Cir. 2001) (giving lawyers
“the benefit of the doubt for ‘heat of the battle’ tactical decisiordills v. Singletary 161 F.3d
1273, 1288536 (11th Cir. 1998) (noting th&tricklandperformance review is a “deferential review
of all of the circumstances from the perspective of counsel at the time ofeipedadirrors”).
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“[a]bsolute rules would interfere with counsel’s independenalich

Is also constitutionally protectedand would restrict the wide latitude
counsel have in making tactical deoiss.” Putman v. Head268 F.3d
1223, 1244 (11th Cir. 2001).

Michael v. Crosby430 F.3d 1310, 1320 (11th Cir. 2005) (first alteration added,
second alteration in original). Judicial scrutiny of counsel’'s performance must be
“highly deferential,” because representation is an art, and an act or omniissias
unprofessional in one case may be sound or even brilliant in an®#sestrickland

466 U.S. at 697. Indeed, reviewing courts “must indulge a strong presumption that
counsel’s conduct falls withimé wide range of reasonable professional assistance.”

Id. at 689 After all,

It is all too tempting for a defendant to secajnokss counsel’s
assistance after conviction or adverse sentence, and it is all too easy for
a court, examining counsel’s defense after it has proved unsuccessful,
to conclude that a particular act or omission of counsel was
unreasonable. A fair assessment of attorney performance requires that
every effort be made to eliminate the distorting effects of hindsight, to
reconstruct theircumstances of counsel’s challenged conduct, and to
evaluate the conduct from counsel’s perspective at the time. Because of
the difficulties inherent in making the evaluation, a court must indulge

a strong presumption that counsel’s conduct falls witheniide range

of reasonable professional assistance; that is, the defendant must
overcome the presumption that, under the circumstances, the
challenged action might be considered sound trial strafdggre are
countless ways to provide effective assistance in any given case. Even
the best criminal defense attorneys would not defend a particular client
in the same way.

Id. (citations and internal quotation marks omitted)
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“When reviewing whether an attorney is ineffective, courts should always
presume strongly that counsel’s performance was reasonable and ad&pgtes”
v. Zant 13 F.3d 384, 386 (11th Cir. 1994nd, “[b]Jased on this strong presumption
of competent assistance, the petitioner's burden of persuasion is a heavy one:
‘petitioner must establish that no competent counsel would have taken the action that
his counsel did take.”Stewart 476 F.3d at 1209 (quotinghandler 218 F.3d at
1315) (emphasis added). “Even if many reasonable lawyers would not have done as
defense counsel did at trialp melief can be granted on ineffectiveness grounds
unless it is shown thao reasonable lawyer, in the circumstances, would have done
so” Rogers 13 F.3d at 386.

2.

“A petitioner’s burden of establishing that his lawyer’s deficient performance
prejudicel his case is also highvan Poyck v. Florida Department of Corrections
290 F.3d 1318, 1322 (11th Cir. 200Zhe habeas petitioner “must affirmatively
prove prejudice, because ‘[a]ttorney errors come in an infinite variety and are as
likely to be utterly harmless in a particular case as they are to be prejtidicial
Gilreath v. Head 234 F.3d 547, 551 (11th Cir. 200@uotingStrickland 466 U.S.
at 693) (alteration in original). “It is not enough for the [habeasiqadr] to show
that the errors had some conceivable effect on the outcome of the proceeding.”

Strickland 466 U.S. at 693nstead, “[the likelihood of a different result must be
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substantigl not just conceivable."Harrington, 562 U.S. at 11112 (citing
Strickland 466 U.S. at 693).

To prove prejudice, the habeas petitioner “must show that there is a reasonable
probability that, but for counsel’s unprofessional errors, the results of the proceeding
would have been different. A reasonable probability is a probability sufficient to
undermire confidence in the outcomeStrickland 466 U.S. at 694. When that

standard is applied in the context of the death sentence itself, “the question is
whether there is a reasonable probability that, absent the errossntbece|i.e.,

in Alabama, thdrial court judge] . . . would have concluded that the balance of
aggravating and mitigating circumstances did not warrant de&tiewiart 476 F.3d

at 1209 (quotingstrickland 466 U.S. at 695).

To satisfy this high standard, petitioner must present competent evidence
proving “that trial counsel’s deficient performance deprived him of ‘a trial whose
result is reliable.”Brown v. Jones255 F.3d 1272, 1278 (11th Cir. 2001) (quoting
Strickland 466 U.S. at 687). In other words, “[a] finding of prejudiequires proof
of unprofessional errors so egregious that the trial was rendered unfair and the
verdict rendered suspecflbhnson256 F.3d at 1177 (quotirtddmonds v. Peters

93 F.3d 1307, 1313 (7th Cir. 1996) (in turn quotiKigymelman v. Morrison477

U.S. 365, 374 (1986))) (internal quotation marks omitted).
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3.

State court findings of historical fact made in the course of evaluating a claim
of ineffective assistance of counsel are subject to a presumption of correah&ss u
28 U.S.C. § 2254(d)(2and (e)(1). See, e.g., Thompson v. Hal@p5 F.3d 1292,
1297 (11th Cir. 2001). To overcome a stedeirt finding of fact, the petitioner bears
the burden of proving contrary facts by “clear and convincing evidence.” 28 U.S.C.
§ 2254e)1).

Additionally, under AEDPA, a federal habeas court may grant relief on a
claim of ineffective assistance of counsel only if the statet determination
involved an “unreasonable application” of theicklandstandard to the facts of the
case.Strickland also requiresan assessment of whether counsel's conduct was
professionally unreasonable. Those two assessments cannot be conflated into one.
See Harrington562 U.S. at 1002. Thus, habeas relief on a claim of ineffective
assistance of counsel can be granted with respect to a claim actually decided by the
state courts only if the habeas court determines that it was “objectively
unreasonable” for the state courts to find that counsel's conduct was not
“professionally unreasonable.” As thiarrington Court explained:

“SurmountingStrickland’shigh bar is never an easy task?adilla v.

Kentucky 559 U.S. [356], [37B72], 130 S. Ct. 1473, 1485, 176 L. Ed.

2d 284 (2010). An ineffectivassistance claim can function as a way

to escape rules of waiver and forfeiture and raise issues not presented

at trial, and so th&tricklandstandard must be applied with scrupulous
care, lest “intrusive podtial inquiry” threaten the integrity of the very
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adversary process the right to counsel is meant to s&nekland 466

U.S., @ 689690, 104 S. Ct. 2052. Even undd# novoreview, the
standard for judging counsel’s representation is a most deferential one.
Unlike a later reviewing court, the attorney observed the relevant
proceedings, knew of materials outside the record, dadhitted with

the client, with opposing counsel, and with the judge. It is “all too
tempting” to “secondjuess counsel’s assistance after conviction or
adverse sentenceld., at 689, 104 S. Ct. 2058ee also Bell v. Cone

535 U.S. 685, 702, 122 S. C8413, 152 L. Ed. 2d 914 (2002)pckhart

v. Fretwell 506 U.S. 364, 372, 113 S. Ct. 838, 122 L. Ed. 2d 180
(1993). The question is whether an attorney’s representation amounted
to incompetence under “prevailing professional norms,” not whether it
deviated from best practices or most common cusgintkland 466

U.S., at 690, 104 S. Ct. 2052.

Establishing that a state court’s application $frickland was
unreasonable under 8§ 2254(d) is all the more difficult. The standards
created bystricklandand 8§ 2254(d) are both “highly deferentidl’,

at 689, 104 S. Ct. 2052jndh v. Murphy 521 U.S. 320, 333, n.7, 117

S. Ct. 2059, 138 L. Ed. 2d 481 (1997), and when the two apply in
tandem, review is “doubly” sd&Knowles[v. Mirzayanc§ 556 U.S., at

[125], 129 S. Ct. at 1420 [(2009)]. TB#ricklandstandard is a general

one, so the range of reasonable applications is substantial. 556 U.S., at
[123], 129 S. Ct. at 1420. Federal habeas courts must guard against the
danger of equating unreasonableness und&rickland with
unreasonableness under 8§ 2254(d). When 8§ 2254(d) applies, the
guestion is not whether counsel’s actions were reasonable. The question
Is whether there is any reasonable argument that counsel satisfied
Strickland’sdeferential standard.

562 U.S. 8105 (alterations addedyee alsd’remo v. Moorg562 U.S. 115, 1223

(2011).However, “a federal court may grant relief when a state court has misapplied

a governing legal principle to a set of facts different from those of the case in which

the princple was announcedso long as] the state court’s application [was]
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objectively unreasonahle Wiggins v. Smith539 U.S.at 520-21 (citations and
guotation marks omitted).
V.

With these general principles in mind, the court turns now to Marshall’s
claims, A-F, which he maintains entitle him to relief. The court will address the
claims in alphabetical order.

A.

Marshall contends Claim Athathis trialcounsel’sperformance aboth the
guilt and penalty phases of his trial fell below “an objective stethdof
reasonablenessgind “was deficient by any measure.” Doc. 7 affhe court agrees
in part.

1.

The court begins with the penalty phase claiwatshallargues that counsel
failedto investigate his family history, present as mitigation an expert report from a
clinical psychologisthire a neuropsychologist, properly wesgert investigatrs, or
to present any mitigation evidence during his penalty phase. Dod (714t 2738.
Allegedly,“it is probable thaadditional jurors would have voted to spare Marshall’s
life” had his defense counsel presented mitigation evidddc8ecause all of these

alleged failures culminate in Marshall’s ultimate argumeshat his counsel offered
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the jury no mitigating evidence that could have persuaded them to spafe-his li
the court considers these claims together
a.

The court declines to adopt tResponderd position that Marshall failed to
exhaust several of his ineffective assistance claims by briefing them as pensdty pha
rather than guilt phase issues. Docs. 11 at 10, 12, 15, 17, 18; 12 at 31, 32A85, 36.
of these claims relate tlegedineffective assistance fanefailure to develop and
present mitigating evidened both the guilt and penalty phases @i tid. Marshall
fairly presented this claim to défstate courtsSeeVol. 10, Tab 42 at 150; Vol. 44,
Tab 61 at 448, 5051, 5458; Vol. 45, Tab 65, a43-44. Also, because habeas
claim is exhausted if the petitioner presented the substance ofitheéathe courts
“despite variations in the ... factual allegations urged in its suppothe court
disagrees witlihe Respondent’sontentionthat Marshall failed to exhaust specific
factual allegations in his mitigation clain®eedocs. 11 at-¥; 12 at 1819.

b.

Turning now to the merits d¥larshall’s specific claim“no absolute duty
exists to introduce mitigating or character evidenGhandler v. United State218
F.3d 1305, 1319 (11th Cir. 2000But, an attorney representing a capital defent

has an “obligation to conduct a thorough investigation of the defehslant

16 Picard v. Connor404 U.S. 270, 277-78 (1971).
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background.'Williams v. Taylor529 U.Sat396. Thus,the principal concern is not
whether counsel should have presented mitigation evideatberit is whether “tle
investigation supporting counsel’s decision not to introduce mirig@vidence of
[Marshall’'s] background was itself reasonabléchnson v. Secretary, DO®43
F.3d 907, 931 (11th Cir. 2011).

The Eleventh Circuit has found ineffective assistance in instances where
attorneys failed to present sufficient mitigating evidence at sentetcihg.Circuit
has arely had to addreskdé completefailure to present any mitigatievidence'®

with the most analogous case bethaydwick v. Sec’y, Fla. Dep’t of Corr803 F3d

17See, e.gMaples v. Comm’r, Alabama Dep’t of Cqr729 F. App’x 817 (11th Cir. 2018)
(finding petitioner stated facts that, if true, would entitle him to habeas relesbvdounsel failed
to contact willing family members or investigate recorBsiel v. Commissioner, Alabama Dept.
of Corrections 822 F.3d 1248 (11th Cir. 2016) (counsel's failure to investigate or present
mitigation was deficient and prejudicial where mitigating evidence was avjl&ididiams v.
Allen, 542 F.3d 1326 (11th Cir. 2008) (counsel’s failure to follow up on red flags in files counsel
already possessed resulted in mitigating evidence going undisch\¢aedwick v. Crosby320
F.3d 1127 (11th Cir. 2003) (counsel failed to investigate or present mitigating evidehee a
penalty phase regarding petitioise mental health, alcohol, drug abuse, erratic behavior,
dysfunctional family life, mental and physical abuse, and suicide atterdat&son v. Herring
42 F.3d 1350 (11th Cir. 1995) (counsel failed to present evidence related to petitioner’s upbringing
at sentencing phas&jave v. Singletary071 F.2d 1513 (11th Cir. 1992) (counsel failed to prepare
for penalty phase or offer willing family member character withesb&dyjleton v. Dugger849
F.2d 491 (11th Cir. 1989) (counsel ineffective for failure to seek out or present mgigaiilence
of mental illness and childhood abuse).

18 See Wilson v. Warden, Georgia Diagnostic Prjsg8®8 F.3d 1314, 13223 (11th Cir.
2018) (ineffective assistance claim denied where new mitigation evidencerpetédrgud should
have been presented at trial was cumulative and a “dedlgled sword” that would have hurt his
as much as it helpedyharpe v. Warder834 F.3d 1323, 1335 (11th Cir. 2016) (finding counsel
who interviewed multiple friends and family members but found no evidence of a “wlooible
deprived background . . . undertook a meaningful investigation and thereafter developed a
mitigation strategy in line with what they discovered”).
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541 (11th Cir. 2015)In that trial,despite“having ample information signaling the
existence of potential significant mitigation evidefN&®93 F.3d at 554he attorneys

(1) failed toobtain any school, medical, mental health, or juvenile justicedscor

any social service records about Hardwick’s foster home placements and @buse;
did not ask their expert or anyone else to investigate or evaluate mitigation evidence
relative to the sentencing phase; aBdféiled “to present any mitigating/elence

to the jury, let alone the powerful mitigating evidence, including Hardwick’s
deprived and abusive upbringiigd. at 547.In finding counsel’s failure to present
“even the least bit of . . . mitigating evidence” deficiadt,at 559,the Circuit
reasoned that Hardwick’s defense counsel “appeared to have given up on defending
Hardwick and seeminly expended no effort, either in presentation of mitigating
evidence oin understanding mitigation lgivid. at 547.

In Ferrell v. Hall, the Circuit heldthat counsel's performance was deficient
where they “conducted a profoundly incomplete investigation, and [his] judgment
to . . . sharply limit [his] inquiry fell far outside the wide range of professional
competence.” 640 F.3d at 122Zhe Circuit found thatcounsel’s failure to “speak
with any penaltyphase witnesses, or potential withesses, aside from the parents,
until immediately following the gu#innocence phase” constituted an unreasonable
investigation, despite evidence that counsek&stigator interviewed between-40

45 witnesses about the defendant’s charalcteat 1228, 123¢B1. And, in Williams
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v. Allen the Circuit found counsel’'s investigation unreasonable when they relied
entirely on an account from the petitioner's mother, leaving them with “an
incomplete and misleading understanding of [his] life history.” 542 F.3d 1326, 1340
(11th Cir. 2008). The Circuit concluded “trial counsel abandoned their investigation
at an unreasonable point, particularly in light of the informatdmout [the
defendaris] background that the investigation revealdéd.’at 1341.
Generally,“thorough investigations are virtually unchallengeabléi§gins
539 U.S. at 522But when counsel fails to “conduct an adequate background
investigation,"Coope v. Sec'y, Dep't of Corr.646 F.3d 1328, 1351 (11th Cir.
2011), or declines to pursue “all reasonably available mitigating evidence,” their
assistance may be deemed ineffecthe® Wifgins v. Smith 539 U.S.at 524
Notably, the Supreme Court has held that “[s]trategic choices made after less than
complete investigation are reasonable precisely to the extent that reasonable
professional judgments support the limitations on investigat®mni¢kland,466
U.S. at ®0-91.Furthermore, counsel “must not overlook evidence of abuse that was
documented extensively in available recordddrrow v. Warden886 F.3d 1138,
1147 (11th Cir. 2018)Suchevidence showing the defendant’s background and
character “is relevant bease of the belief, long held by this society, that defendants
who commit criminal acts that are attributable to a disadvantaged background . . .

may be less culpable” and such evidence “might well . . . influence[] the jury’s
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appraisal of [a defendant’s] moral culpabilitiférterv. McCdlum 558 U.S30,41
(2009)(citations and quotation marks omitted).
C.

Even the Rule 32rial court noted that Marshall’s trial was unusual in that
“trial counsel presented no mitigation evidence during the penalty phase [and]
mitigation evidence is presented during the penalty phase of most capital murder
trials.” Vol. 15 at 1004And while hetrial court correctly stated that trial counsel
arenot “per se ineffective for not presenting mitigation evideitéed., the relevant
inquiry is whether counsel madéheir rare choice to forego mitigating evidence at
the penalty phase based on an inadequate investigatiohisAk®urt stated in its
order granting the evidentiary hearing, though attorneys need not investigage
evidentiary lead, thdecision to limit an investigation “must flow from an informed
judgment.”Doc. 23 at 9quotingHarris v. Dugger 874 F.2d 756, 763 (11th Cir.
1989).

To “determine whether trial counsel should have done something more in their
investigation, [the court] first look[s] at what the lawyer[s] did in faB&ulerson
v. Warden 928 F.3d 987, 997 (11th Cir. 2019) (citations and quotation marks
omitted). Marshall’'s counsel’s investigation consisted entirely of hiring two

individuals Alfred Armour, a private investigator charged with finding family

19 SeeChandler 218 F.3d at 1319.
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members who might testify on Marshall's behalfd Dr. Kimberly Ackersona

clinical psychologist who prepared a mitigation repbdr her partDr. Ackerson
preparedher mitigation reporf® Vol. 36 at 12426, based on “(1) information
provided by defense counsel including a summary report dated January 6, 2005 and
prepared by defense counsel; [a] letter from Office of District Attorney addresse
Seminole County (Florida) dated March 23, 20gipies of Affidavit of Complaint;

copies of summaries prepared by law enforcement officfaldnterview of
defendant at the Jefferson County Jail on December 15, 2005” as well as Personality
Assessment Inventory completed by Marshall. Vol. 16 at 12éB8sble interview

with Marshall lasted for four hourkl. at 1251.

20 The court does naddress whether oosel acted ineffectively when they decidext
to use Dr. Ackerson’s report as mitigation for two reaslinst, asthe Respondent notédarshall
failed to exhaust this claim when he did not raise it before the Rutel82 Seedoc. 11 at 14
Alternaively, even if Marshall had exhausted the claim, he could not successfully aegue t
counsel’sdecision met the deficiency prong $frickland.Though Dr. Ackerson was Marshall’s
sole source of mitigation and her report contained some information thataweyoved helpful
to Marshall at sentencing, her report contained several negative conclusions abdallMars
includingthat Marshall was “remarkable for antisocial behaviors, substance abuse arsistiarcis
personality traits . . . [as well as] amificant history of violence against women, including sexual
aggression.” As the ACCA found:

Although Dr. Ackerson's report contained information that may have been used in
mitigation—e.g.,information regarding Marshall's childhood and history of abuse-

trial counsel determined that they could not use Dr. Ackéssaformation as mitigation
evidence because “the report could not be submitted a piece at a time. It had to be
submitted, the whole hog. The whole hog would have killed wgould have put him in

the electric chair.” (R2. 1312.)

Marshall v. State182 So. 3d 573, 603 (Ala. Crim. App. 2014). The ACCA reasonably determined
thatthedecision not to present Ackerson’s report to the jury was a strategic one, and ¢hmerefor
deficient undestrickland.
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Despite the professional trend at the time to inclooléateral information
such as school, social serviemd medical records inmaitigationreport,Vol. 37 at
357-58, counseldid notdirect Armour to retrieve school records or social services
recordsVol. 36 at 1340r provideDr. Ackerson with medical records he had in his
file, id. at 15051;seeVol. 16 at 1248 (statement frobr. Ackerson that she did not
base her report on angaords)Dr. Ackerson reported:

[Marshall] described a chaotic and periodically abusive childhood. He
was approximately five years of age when his biological parents
divorced and . . . prior to that time there was a great deal of marital
strife. A short time later [Marshall’'s mother] married Dean Johnson . .

. [who] began drinking heavily and became physically and mentally
abusive towards family members. [Marshall] specifically recalled
having been hit by Mr. Johnson on all areas of his body, including the
face with an assortment of objects including belts and switches. He
noted further, “It seemed like we were getting whippings all the time”
and he also acknowledged taking the blame for his younger sister at
times to prevent her from being “hurt.” Most nolg [Marshal)
explained that he had been “hit” so many times by his stepfather that
“it got to the point where | didn’t cry.” He affirmed having runaway
[sic] from the home at times to avoid the abuse . . .

[Marshall's] mother and [stepfather] eventyaleparated and [she] was
left financially destitute and with poor prospects for employment, the

family “moved around a lot.” . . . [Marshall] was approximately
fourteen years of age when the couple’s divorce was final. At the same
time of the . . . divorg[,] [Marshall] . . . began displaying problem

behaviors including truancy, disobedience, destruction of property, and
physical aggression. It appears around this same time he left the family
home and moved in with a school friend. According to [Marsimal]

left home “because [he] was tired of not feeling loved.” A month or two
later he was “picked up” by a child welfare agency official and was
transported to a juvenile detention center. He remained in the detention
center for two to three weeks before being placed in a “boy’s home” in
Virginia. Until age eighteen he remained at this facility, spending some
time with a foster family as well . . .
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Following completion of the ninth grade, [Marshall] ceased attending

school. He claimed to have been enrolledat leasgsic] fifteen

different schools during his academic career secondary to numerous

relocations . . .

[Marshall] was enlisted in the Army National Guard for approximately

two years . . .

He [is] prescribed an antidepressant medication at thifdinsleep.”
Vol. 16 at 12481.

i

Lead trial counseddmittedat the Rule 32 hearing that readDr. Ackerson'’s
reportandappreciatedhe mitigating potentiabf the background informatiovol.
36 at 131. 8ll, despite having evidence in the report of potential mitigation
information including Marshall’s violenand unstable upbringingpunsedeclined
to do any further investigationd. at 13435. Basically,he did not seek medical
records, school recordsr social services records from Marshall’s childhpsee
id., —records that he admitted he knew may have had some mitigation poldrial.
failure to do so is unreasonable becaasethe Supreme Court held long before
Marshall’s trial, lawyers representing capital defendants havéolaingation to

conduct a thorough investigation of the defendaiackground?® Williams v.

Taylor, 529 U.Sat396.

21 And recently inAndrus v. Texa$90 U.S. _, 140S. Ct.1875(2020), theCourt granted
relief in part because

Over and over during the habeas hearing, counsel acknowledged thdt he
not look into or present the myriad tragiccumstances that marked Andriife.
. . . Counsel uncovered none ofathevidence. nstead, he*abandned [his]
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Moreover, thefactsoutlined by Dr. Ackersomnirrored thosehe Eleventh
Circuit has consistently held warranted further investigation. For exanmple,
Jackson v. Herringg2 F.3d 1350 (11th Cir. 1995), the Circuit found counsel acted
deficiently where he “had a small amount of information regarding possible
mitigating evidence regarding [the defendant’s] historyhieinexplicably failed to
follow up with further interviews athinvestigation.” 42 F.3d at 1367. AndHilledge
v. Dugger 823 F.2d 1439 (11th Cir. 1987), the Circuit found that counsel performed
deficiently when, despite being informed by the defendant about his abusive
backgroundcounsel “did not even interrogate [the defendant’s] family members to
ascertain the veracity of the account or their willingness to testify.” 823 F.2d at

114522 In short, under the prevailing laat the time, counsel provided ineffective

investigation of [Andrug background after having acquired only rudimentary
knowledge of his history from a narrow set of sourcéédggins 539 U.S., at 524.

Ontop of that, counseélignored pertinent avenues for investigation of which
he should have been awdrend indeed was awarBorter, 558 U.S., at 40At
trial, counsel averrethat his review did not reveal that Andrus hadymental
health issues. But matels prepared by anitigation expert well before trial had
pointed out that Andrus had be&iagnosed withaffective gychosis,”a mental
heath condition marked by symptoms such as depression, nabiddy] and
emotional dysregulation. .

140 S. Ct. at 1882-8@lterations in original)

22 And, albeit after Marshall’s conviction, the Circuit again held that facts siboildrose in
Dr. Ackerson’s report were exactly the types of “red flags” that should pravepted counsel to
investigate further. Specidly, in Williams v. Allen the Circuit found counsel provided
ineffective assistance when they knew the defendant was abused as a chiffeard fom
mental health issues, including depression and suicide risk, and yet failed ta fhrissevidence
at the mitigation phase. 542 F.3d 1326, 1340 (11th Cir. 2008). The court noted also that “nothing
in [counsel’s] limited inquiry into Williams’ background . . . suggest[ed] thahér investigation

49



assistance when they failed to investigate further after receiving Dr. Ackerson’s
report.
ii.

Counsel’'s performance fared no better withihvestigatorthey engagetb
find useful people and information for Marshall’s mitigation case. Vol. 36 at 134
36. Armour estifiedat the Rule 32 hearing tHa¢ had never previousiyvestigated
family members for a death penalty cddgeat 211. Marshall’s attorneys instructed
Armour to focus on finding immediate family members that might speak on
Marshall’'s behalfld. at 213. Though at the time of the Rule 32 hearing Armour
could not recall his efforts in Marshall’s case, the defense file showeArthaur
began by collecting from Marshall a list of names, addresses, and telephone numbers
of family members to contact. Vol. 36 at 2P20. From that list, the only person
with whomArmourmade contactvas Marshall’'s fathemwho made clear he was not
interested in helping Marshall and that he believed Marshall should face punishment
for the crime Id. at 21128. Still, basedon Armour’s notes, Marshall's father

provided Armourthenamef other family memberandtheir placsof residence?®

would have been fruitlessld. And, the Circuit instrued that “[ijn assessing the reasonableness

of an attorney’s investigation, . . . a court must consider not only the quantum of e\adieacy

known to counsel, but also whether the known evidence would lead a reasonable attorney to
investigate further . . Stricklanddoes not establish that a cursory investigation automatically
justifies a tactical decision with respect to sentencing stratétjyat 527.

23 Armour’s notes from his conversations with Marshall Sr. include several faraityb@rs’
names ad useful information for locating them. He lists:
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Id. Despiteadmittingthat he remembered receiving a list of nameésat 21628,
Armour testified that he never called any of thieetause he was “not . . . able to
contact” them, id. at 228 purportedly due to Marshall, & .failure to provide
specific contact informatiofor other family memberdBut Armour’s noteswhich
show that Marshall, Sr. provided phone numbers for Tonya Marshall, belie his
contention.Moreover,Armour’s notesrevealthat althoughhe managed to locate
Marshall's brother, Charles Allan Wilkingg. at 21819, hefailed to contact
Wilkins, Vol. 37 at 2590. And yet, although he spoke to no atker tharMarshall

Sr, Armour statedht the end of his report[i]t is the humble opinion of this agent
that Mr. William Marshall, Sr., nor any family member of his family, would provide
any positive input which would help Mr. Marshall during the case.” Vol. 22 at
Critically, Armour admittecat the Rule 32 hearing that Marshall, Sr. did not share

an opiniornregardingwvhether other family membersevewilling to testify, andhat

“Charles AllanMarshall Wilkins, Brother, Salisbury, North Carolina.” Vol. 36 at 216.

“Beverly Wilkins, Charleston (mom),” along with a note that she had moved near
Winchester, Virginiald. at 219-20.

“Bergeta [sic], sisterld. at 220-23.

“Tonya Marshall (exwife) 68 Wideway, Crossfield, Tennessee 385&tong with a
home and cell phone numbéd. at 223.

Armour attributed his inability to locate Marshall’s sister, Berguitta Marstwahjs misspeling

of her nameld. at 22023. Although trial counsel had documents containing the correct spelling
of Berguitta’s name and more information on several other family menfrensur testified that

he never saw those documenmds.at 220-28.
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he based his opinion that no member would Hdkrshallon his inability toreach
them.ld. at 22728.

For his part, Mathis testified at the Rule 32 hearinghat Armour’s
investigatiorf‘didn’t get anything that was worthwhile at all . . . that [he] could use.”
Id. at 136.When asked why heeverreviewedArmour’s listor did his owrfollow
up even though he knew Armour had in his file a list of family members and potential
witnessesMathis statedgimply, “I did not ask for it. | don’t know why.Id. at 138.

And Mathistestified that héailed to take any further action even though herkad
a supportive lettethat Marshall’'s brother, Charles Allan Wilkinsentto Marshall
a month before trial with the brother’'s correct address, as well as letters from
Marshall’'s exwife naming family members available to help in his ¢add. at
13846. As Mathis acknowledged at the Rule 32 hearing, “I knew there was family
out there . . . We did not track them dowial”

i

The ACCA found that Mathis’seliance on Armour’s investigatiowas
reasonable, stating:

Investigator Armour attempted to contact . family members for
purposes of discovery of mitigation evidence, but they were either

24 Marshall’'s brothetestified at the Rule 32 hearing that he was willing and able to testify
on Marshall's behalf, and had contact information for multiple members who weitarlyim
willing to aid Marshall through either deposition or trial testimonyl. 7 at 25970. These family
members included Marshall’'s niece, Vol. 39 at -18] aunt, Vol. 34 at 49891, and his
grandmotherid. at 4972-79.
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unwilling to assist in Marshal defense, did not return telephone calls,

or were unable to be located.

At the evidentiary hearing, Mathis testified that Investigator Armour
was tasked with locating family members for mitigation. Mathis stated
that Investigator Armour provided him with a letter, which was
introduced by Marshall during the evidentiary hearing and admitted as
“Petitioner's Exhibit 3,” and provide

“During my initial interview with [Marshall], he provided me with a

list of names of family members and friends that might wish to speak
on his behalf at his sentencing hearing. The list of nhames included
several members of his family that reside owsite State of Alabama.
Many of the addresses and telephone numbers were old and had
change[d] from the time [Marshall] obtained thém.

‘I have placed numerous calls to relatives thought to be residing in
Crossville, Tennessee, but was unable to get iracomiith any of his
siblings that were listed. After a number of attempts, | was able to
contact Mr. William Marshall, Si, Marshalls father,] by telephone

on at least three occasions during the course of the investigation.
[Marshall’s father] stated tme during each conversation that he was
aware of the case involving [Marshall. He] also stated to me that it is
an unfortunate circumstance in which [Marshall] was involved in, but
believes that if he did the crime, he needs to do the"time.

“l informed [Marshalls father] that his son could possible be facing the
death penalty in the State of Alabama. [Marskdtther] replied that

he loves his son and wish that the events leading up to this point had
not taken place, but believes that if he has to pay for his crime with his
life, that is what he will have to do. [MarsHallfather] stated that he

did not intend to be present at the sentencing hearing for [Marshall,] but
asked that he be kept informed of the status of the disposition of the
case€.

“When a%ed about the biological mother of [Marshall, Marslsall
father] stated that they had been divorced for many years and that he
has lost contact with her, but believes that she is located in the State of
Florida. [Marshalls father] stated that his son weaised by his
biological mother and he felt that the mother did not do a sufficient job
raising him. He could not provide a name the biological mother might
be listed under, and attempts to locate her using the last name Marshall
were unsuccessful.

“[Marshall’s father] informed me that he does not even know how to
contact the biological brothers and sister of [Marshall] or asttpr

53



[Marshall] has. He stated that one of his brothers was believed to be
home at Fort Bragg, North Carolina from military duty in Irag. A search
of the Fort Bragg post locator was unable to confirm any member of the
Fort Bragg community as being a relative of [Marshall.]

“[Marshall’'s father] did mention that [Marshall] ... appeared to have
had some mental stability issues duitimgchildhood which might have
contributed to the case involving him in Birmingham. [Marskall
father] provided me with the name an[d] telephone number of the
physician for [Marshall,] which | contacted and requested a copy of the
medical records for [Marshall] be sent to your office.

“It is the humble opinion of this agent that [Marshafiather], nor any
member of his family would provide any positive input to a judge or
jury that would cause them to see any reason why [Marshall] should
receive any feef in this case.”

Marshall v. Statel82 So. 3cat 598-99.

In determining that Marshall’'s counsel’'s investigation was adequate, the
ACCA stated:

Initially, we note—just as the circuit court did in its order denying
Marshall’sRule 32 petitior—that “[tlhe circumstances of this case are
extraordinary. Marshall murdered Alicia Bentley, who was his-step
daughter. However, because Marshall married his first cousin, Tonya
Bentley, Alicia was not only Marsh&dl stepdaughter but also his first
cousin once removed. Therefore, trial counsel were tasked with
convincing Marshall's family members to testify for Marshall during
the penalty phase, where, to do so, would mean testifying in favor of
the murderer of another one of their fanmigmbers.

Trial counsel retained two experts in an effort to obtain mitigation
evidence, trial counsel spoke with the experts, reviewed their reports,
determined that family members did not want to participate in the
presentation of mitigation evidence, and determined that it would be
detrimental to Marshall to call Dr. Ackerson as a witness during the
penalty phase of Marshdl trial. Thus, like Hall, Marshall’s trial
counsel was not ineffective for relying on Dr. Ackerson and
Investigator Armour to investigate mitigation evidence. Investigator
Armour attempted to contact those family members for purposes of
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discovery of mitigation evidence, but they were either unwilling to
assist in Marshdls defense, did not return telephone calls, or were
unable to b located. Although Mathis testified that he believed that
Investigator Armouis assessment that the family members would be
unwilling to assist during trial was correct, Mathis attempted, during
trial, to persuade Marshdal sister, Berguitta Marshall, testify on
Marshall's behalf, butjust as Investigator Armour concluded
Berguitta was unwilling to help. Additionally, Mathis testified that he
spoke with Marshall about his famif/unwillingness to assist in the
proceedings, and no evidence was presemeéicating that Marshall
provided trial counsel with any further information about people he
wanted trial counsel to contact to assist in his defense.

Id. at600-603

This assessmerttoweverjs basedn aset of facts that is at best incomplete
To begin, only one family member, Marshall, Srrather thanmultiple family
members— refused to helpOther thanMarshall, Sr, no other family members
receivednoticefrom counsel or from Armour that they could testify on Marshall’'s
behalf.And, while Armour stated in his letter to counsel that he could not reach the
persons Marshall gave him due to incorrect contact information, he neglected to
point out that Marshalbr.alsogave him names and contact information andHbat
failed tocontactthis second set of individualols. 36 at 21&8; 37 at 25%0. The
court recognizes that lawyegenerallycannot and should not try to do everything
on their ownlIndeed, counsahould infactrely onotherprofessiona ontheirteam
to help them provide adequate repreg@on for their clients. But, counsel must not
blindly rely on theirteam. And vinere, as herepunseknew that at least one person,
Marshall's brother, had reached out to Marshall and was willing tq $etj'ol. 36
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at 143 this fact should have provided counsel good catseloubt Armouls
contention and to diheir own follow up.

Similarly, while Berguitta Marshalindeedexpressed an unwillingness to
testify, the ACCA overlooked thatounselapproachedherfor the first timeduring
the trial at the courthous&.ol. 37 at 28991. Berguita testified at the Rule 32
hearing that counsel never contacted her before thaatdag trial. Id. And she
added that when she traveled to Alabama for the trial, she had no ideaettheatssh
even allowed to testify, and she reddl to get on the stand when asked because she
“wasn’t prepared,” and “hadn’t had any phone calls from [her brother’s] attorney to
prepare [her] for anything [she] needed to say, or what was going to go on in the
courtroom.” Id. at 290. Berguitta testifiethat “if [she] had been prepared or
contacted before the day of trial, . . . [she] would . . . have been willing” to testify at
the trial.ld. at 291 Put simply, her decision nti testify was not made out of malice
and proper efforts undertaken by counggbr to the trial may have yielded a
different response.

And Bemguitta was notthe only one. Atthe Rule 32 hearindive other
members of Marshall’'s immediate and extended family provided testimony or
depositions for Marshall, including his brother, who had written him before the trial
Vol. 37 at 25960, andhis mother, Beverley Charltor. at 31518. See alswol. 34

at 497291; vol. 39 at 11116. Marshall also presented affidavits and depositions
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from his fosteparents Marlene Scottyol. 34 at 49986000, andserald Scottyol.
35 at 50086011, and the director of the children’s home where he lived as an
adolescent, Louise Huffstuttley,ol. 39 at 10610. These individuals testified or
attested that rler Marshall’'s counsel nor investigator Armour contacted them
about testifying on Marshall's behalf. Eaclaimed they would have testified for
Marshall if asked®

V.

Foundational tthe ACCA'’s assessment of Marshall’'s counsel’s investigation
and the purportednwillingness of Marshall’s family to helwas the intermingled
family relationships between Marshall’'s family and the victim’s. Missing from the
ACCA’s assessment however is the failure to analyze whatheshall’'s counsel

made a reasonable effort togage these family members before trial @ntthey

25 The Respondenargues that even Marshall saw little value in continuing to contact
family, stating in their brief that when Mathis informed Marshall of his difficultiesantacting
his family, “Marshall ‘figured if [his family] didn’t care anymore about their son than to contact
his lawyer when he’s charged with capital murder, he sure as hell didn’'t needt&act them.”
Doc. 12 at 221 (citing Vol 45, Tab. 65 at 24) (emphasis added).iBuaiscounselrather than
Marshall,who “figured . . . he sure as hell didn’t need to contdatshalls family. Vol. 36 at
130 (“I recall talking to Bruce about the fact that his family didn’t want to havehamy to do
with him. That they knew what was going on and they knew where he figaged if they didn’t
care anymore about their sonttita contact his lawyer when he’s charged with capital murder, |
sure as hell didn't need to contact thenThe Supreme Court has held that a clear instruction
from a capital defendant to his counsel not to present mitigating evidence e tled attorneys
of ineffective assistance afges.Schriro v. Landrigan550 U.S. 465, 476 (2007) (reasoning that
the client would likely obstruct any efforts by the attorneys to admit suderse). Howevethe
statemenhere by counsel does not rise to the clear instruéten the defendartontemplated
in Schriro.
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repeatedly rebuffediim. If the facts showed this, this relationship may be more
relevant to the inquiry of ineffective assistance. But Marshall's counsel did not
engage in an adequate investigatemd unreasonably relied on his investigator even
though counsel had facts that questioned the veracity of the investigator's report
Therefore,lhe ACCA was unreasonable in their assumption “that the trial counsel’s
investigation was adequate . . . without considering the reasonableness of counsel’s
decision to limit the scope of their inquirypaniel v. Commissioner, Alabama Dept.

of Corrections 822 F.3d 1248, 1272 (11th Cir. 2016).

In the end, “counsel chose to abandon their investigation at an unreasonable
junction, making a fully informed decision with respect to sentencing strategy
impossible.” Wiggins, 539 U.S. at 527And by adopting counsel’'sosthoc
rationalization of why they were unable to turn up mitigating evidemt@out
considering the otheva&ence presented at the Rule 32 hearing, the ACCA engaged
in an unreasonable application of clearly established law to the facts in this case.
Once a federal court determines that a state court decision is unreasonable
under§ 2254(d), it is “unconstrained §/2254s deference and must undertaldea
novoreview of the record.Adkins v. Warden, Holman CF10 F.3d 1241, 1255

(11th Cir.2013) (quotation omitted).
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V.
Marshall’s counsel also failed to uncover any documentation of Marshall's
adult life, incuding military records, probation records, and medical records. Vol 36
at 15054. The Constitution requirehat the trial court and the jury consider “as a
mitigating factor, any aspect of a defendarntharacter or record and any of the
circumstances of the offense that the defendant proffers as a basis for a sentence less
than death.’Lockett v. Ohio438 U.S. 586, 6041978). Any reasonable attorney
would have obtained complete and accurate records regarding Marshall’'s medical,
education, employment, and family histoorden v. Allen646 F.3d 785, 86D2
(11th Cir. 2011) (citingVoodson v. North Carolinat28 U.S. 28@1976)).In fact,
here,counsel’s investigator actually provided the medical records to coMwel.
36 at 15654. And, hadMarshalls counsel reviewed the medical records secured by
Armour and performed even a cursory investigation into Marshall’'s physical
conditions, counsetould have discovered that Marshall suffered from two medical
conditions, sleep apnea and a thyroid condiiinpoth of whichpurportedlyhave
cognitive and emotional effect§/ol. 37 at 3433502° and which may have

supportedMarshall’'scontention for a sentence less than death.

26 At the Rule 32 hearing, Dr. Carol Walkemn expert in the field of neuropsychology
testified that Marshall's thyroid condition, Graves’ disease, causes eniotindacognitive
symptoms including agitation, executive dysfunctiamd significant anxietyas well as negative
impacts on judgment and impulse control. Vol. 37 at, 38148. Dr. Walker explained that
Marshall’s severe obstructive sleep apnea could also cause psychologicabindamproblems.
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Perhaps recognizing trial counsel’s failurég Respondent assettsat these
medical and psychological challenges did not “support an insanity defense.” Doc.
12 at 36.True, indeed. ButMarshall never alleged an insanity defensed, the
Respondenbverlooks thatlie Supreme Court has notéthe sentenaein capital
cases must be permitted to consider any relevant mitigating faétoter, 558 U.S.
at 42(citation omitted) Consequentlyin Porter, the Court found thathe Florida
Supreme Court was “not reasonable to discount entirely the effect [mental health
evidence] might had had on the juythe sentencing judge” simply because it did
not “rise to the level of establishing a statutory mitigative circumstaidteat 42-

43 The same is true hereMarshall's trial counsel should have presented the
evidence to the jury for the jury to consider its mitigating effect, if any.
Vi.

There are additional reasons to support a finding of ineffective assistance by
counsel. Beyondiring these two experts, counsel performed no other investigation
into potential mitigating evidence fdoine penalty phase. This is not a case where
counsel had already “gleaned a portrait of [Marshall’s] liRaulerson v. Warden
928 F.3dat997. For example, ilRaulersonthe court foun@dounsel’s investigation

reasonabldecause counseingaged multiple experts, interviewed several family

Id. at 34850, 35458. What weight, if any, this type of evidence is entitled to is a matter that
Marshall’s jury should have had the opportunity to decide.
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members, and reviewed extensive recoids.at 997. In Marshall's case,he
investigation’s inadequacy is further underscoreddynsel’s noteswvhich show
that counselhad “evidence that would lead a reasonable attorney to investigate
further.” Id. at 998.More specifically, as noted previously, Armour had names and
contact information of familynembers who were willing to testify on Marshall's
behalf, Vol. 36 at 13@6, 20928, counsel knew that Marshall’s brother had written
Marshall and offered to help. at 13846, and Dr. Ackerson’s report showed that
Marshall suffered a “chaotic and periodically abusive childhood,” Vol. 1248
51. “In light of what counsel actually discovered” br. Ackerson’s report and
Armour’s investigation, Marshall’'s counsel should have continee#ing into
leads.See Wiggins539 U.S. at 525After all, asthe Supreme Couthas held,
coursel’s knowledggfor examplethat “Petitioner’s mother was a chronic alcoholic;
[he] was shuttled from foster home to foster home and displayed some emotional
difficulties while there; he had frequent, lengthy absences from school; and, on at
least one occasion, his mother left him and his siblingsedior days without food”
was sufficient to alert any reasonably competent attorney to the need for further
investigationlid.
Vii.
The Respondent asserts that trial counsel simply raasteategic decision

againsthiring a mitigation expertThe ACCA agreed with this point
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[T]rial counsel did not hire a “mitigation expettf assist in investigating and
presenting mitigation evidence. Trial counsel instead retained both a private
investigator and a clinical psychologist to assist in the mitigation phase of
Marshall’s trial—which was a reasonable decision. Simply becausé tri
counsel did not retain the same type of expert to assist in the mitigation phase
that Rule 32 counsel would have retained does not render Marshall's trial
counsel ineffectiveAccordingly, the circuit court did not err when it denied
these claims,
Marshall v. State 182 So. 3d 573, 605 (Ala. Crim. App. 201%his court agrees
thatMarshall’'s counsetertainlyreasonalyl madethestrategic decisioto relyonly
on the investigator and the psychologBut, having done socounselwere not
relieved of their obligation to actually look at the reports their professionals
preparedDr. Ackerson’s reporis replete withred flagghat courts have held warrant
further investigationAgain, his is not to suggest that counsel should have offered
the report at the trial or call Dr. Ackerson as a witness. To the coranyg not
to admitDr. Ackerson’sreport at the penalty stageas a strategicdecisionfor
counsel to make based on their professional expedise, e.g.n. 20 supra.
However,counsel unrasonab} chosenot to follow up on the information contained
in that report.Under then prevailing standardsydwing of Marshall’'s abusive,
neglected childhood, any reasonable attorney would have engagednore
thorough investigation, by either taligro family membergat least one of whom
counsel knew had written Marshadly revisiting the decision whether to hiee

mitigation expertThe failure to use the information provided by the two individuals

counsel hired is the error rather than coungallare to hire a mitigation expert.
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viii.

To close, given whatounseldescribs as“overwhelming” evidence of guilt
Vol. 7, Tab 24 at 7702, any reasonable attorney would have known that the
sentencing phase presented the only realistic opportunity for Marshall to obtain a
“favorable” result?’” And yet, despite “potentially powerful mitigating evidence
stafing] [them] in the face,i.e. Dr. Ackerson’s report and Armour’s invegtiion,
Marshall’'s counsel “unreasonably decided to end [their] investigation after only
talking to” Marshall's fatherMaples v. Comm’r, Alabama Dep’t of Cqri729 F
App’x 817, 824 (11th Cir. 2018 hey made this decisiothespiteacknowledging
theyhad nomitigation strategyo offerat sentencingvol. 36 at 11722 And, this is
not anexample ofa reasonable decisiomade afteccounsel gathed a substantial
amount of information about theclient?® To the contrarycounselmade the

decision to stand down even though they had pertinent information thatanay

2In Johnson the Eleventh Circuit held[filo reasonable attorney who has every
expectation that his client will b@nvicted and will be facing a death sentence would wait until
the guilt stage ended before beginning to investigate the existence -efatatiory mitigating
circumstances. No reasonable attorney, after being told by his client thetdhan abusive
upkringing, would fail to interview members of his cliemfamily who were readily available and
could corroborate or refute the allegations of abuse. No reasonable attorney taslalmnhihat
he had an alcoholic and abusive father would fail to pursue thosstatotory mitigating
circumstances simply because the father denie@48F.3d at 932-33.

28 Compare Jenkins v. Commissioner, Alabama Department of Corre@RH1&.3d 1252,
126970 (finding counsel’s failure to investigate defendant’s background was stratbgre
counsel prioritized raising a residual doubt mitigation theory at sentencing)

29 Compare Bobby v. Van Hodk58 U.S. 4, 9.2 (2009) (finding lawyers who spoke with
multiple family members “early and often” and employed multigleeet withesses months before
trial were reasonable in deciding not to pursue more evidence).
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proved usefulsuch as evidenctat Marshall had an abusive upbringing and an
alcoholic father. In short, trial coundalled topursue leads on family members who
could “corroborate or refute [these] allegationkhnson643 F.3d at 932

The failure of counsel is not in dispute. The state trial judge noted that it was
unusual that trial counsel presented no mitigation evidence. Vo. 15 at 1004. Also,
Marshall’'s counselbasically conceded their shortcomings. Lead trial counsel
admitted at the Rule 32 hvazg that he “d[idn]'t know that [he] had” a theory of
mitigation for the penalty phase. Vol. 36 at 1And in a sad indictment of the
process, he added further that he did not have a sense of how long his investigator
would have needed to investigateigation for the case because “[w]e, in Jefferson
County, Alabama, don’'t know a whole lot about mitigation, because we don'’t get
any money to hire anybody to do mitigation.” Vol. 36 at.18Belack of resources
Is not an excuse hereoweverwhere coundeactually had information that should
have caused them to inquire further, i.e. multiple red flags indicating readily
available and compelling mitigation evidenas well as leads on where to find that
evidence No reasonable attorneyowld have failed to investigate Marshall's
background further. In light of this unreasonable investigation, counsel’s failure to

develop or present mitigating evidence at the sentencing stage was deficient.
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d.

In addition to showing that coaal acted deficientl\Marshall must also show
prejudice Stricklands prejudice prong requires that Marshall show that “but for
[this] deficient performance, there is a reasonable probability that the resist of
penalty phase proceeding would have been differdotihson 643 F.3d at 928
(citations omitted)This requires thahe court “evaluate the totality of the available
mitigation evidence-both that adduced at trial, and the evidence adduced in the
habeas proceeding [and] reweigh it against the evidence in aggraviatapies v.
Comm’r, Alabama Dep't of Corr.729 F. App’'x 817, 823 (11th Cir. 2018).this
reweighing shows “a breakdown in the adversarial process that our system counts
on to produce just results, sutiat the proceeding was fundamentally unfair,” then
the court must vacate the death sentelace.

However, acourt may not consider “undiscovered and unpresented mitigating
evidence . . . in isolatioh Maples 729 F. App’x at 823Rather, the counnust
address “what would be the combined effect of all mitigating evidence in producing
a different outcome at sentencingDaniel v. Commissioner, Ala. Dept. of
Corrections 822 F.3d 12481278 (11th Cir. 2016) In doing so, the court must
recognize that sentees athe penalty phase must be “individualized by focusing
on the particularized characteristics of the individuatrhstrong v. Duggei833

F.2d 1430, 1433 (11th Cir.1987). For that reason, “[ilinseasonable to discount
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to irrelevance the evidencd [a defendans] abusive childhoqd ..” Porter, 558
U.S. at 43 Moreover,a petitioner’'s background that includes “severe privation,”
“abuse,” “physical torment,” and an “alcoholic, absentee [parent]” is the kind of
troubled history that th&upremeCourt has “declared relevant to assessing a
defendaris moral culpability."Wiggins 539 U.S. at 535. A defendant’s life history
is “a part of the process of inflicting the penalty of defatth. at 535
Here, Marshall’'s jury heard nothing about him at the penalty phéest.
Marshall’s counsel investigated the red flags before them in their records, they
would have had the following mitigating testimodyawn from deposition and Rule
32 hearing testimony of family membevko claimed trialcounsel nevecontacted
them
From age two to fifteen, Marshall's father figure was his mothextond
husband, Dean Johnson. At the Rule 32 hearihg, Marshall family
described Dean as “violent,” “a heaginker,” and a father who taught right
from wrong “with abelt,” often leaving physical evidence of beatings on his

victims, including Marshall.

As revealed at the Rule 32 Hearing, Dean even threatened Marsfwtlisr
with a gun in front of Marshall when he was only 5 years B&thaps the

30See alsdCollier v. Turpin,177 F.3d 118411th Cir. 1999) (failure to present the available
evidence of defendant’s upbringing, compassion, his poverty, and gentle disposition rendered
performance ineffective}darris v. Dugger874 F.2d 756 (11th Cir. 1989) (because the jury knew
little about defendant including that family members described him as a devotedHatiand,
and brother, counsel was ineffeclivArmstrong,833 F.2d at 1434&inding the “demonstrated
availability of undiscovered mitigating evidence clearly met the prejudiceirezgent”
underStrickland); Blanco v. Singletary943 F.2d 1477, 15081th Cir. 1991) (finding a
“reasonable probability” that “jury might have recommended a life sentence” hatseto
presented the mitigating evidence that would have been available “had they motgyhhor
investigated”).
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most shockingpisode of drunken violened@tnessed by Marshall involved a
drunken Dean trying to run ovéfarshall’s mother with a car in which the
children were all riding.

Marshall often got the worst, and the most repeated beatingsDieam. It

was not uncommofor Marshall to be hitslapped, and punched in the face or
head. Beverley testified that Dean “hit Bruce upside his head with his fists.
He would use a belt or something. It didn’t make any differgvioare it hit,

a leg, an arm. It didn’'t matter.” Shestdied that these “beatings” occurred
weekly. Dean wouldeave physical marks on Marshall during these beatings.
In fact, Marshall's mother testified that she eventually stopped ttgimgpt
Dean to quit beating Marshall or the other kids because, sieedid try, the
beatings just got worse.

Despite knowing the violence towards Marshall, his motoduntarily left
Marshall in the care of the very man perpetratingvtbkence. Mrs. Charlton
also gave up emotionally on Marshaélsulting in abandonmé and extreme
emotional abuse towarddarshall. Once Mrs. Charlton’s marriage to Dean
ended, the familgplit up, with Marshall and his brother remaining in Dean’s
household, while Berguitta continued to live with their mother. For years
thereafter, Marsill had only limited contact with hisother.

The physical abandonment of Marshall came on the heels of segest.
Specifically, Cleo testified regarding a time when Marshalé four or five
years old, and she was called over to his house hgignbor because
something was wrong. When MBrasted arrived, she found a little four or
five yearold at home whiléhis mother was in bed with a random man and
“Bruce was drunk.” Based on this event, Ms. Brasted testified that after that
incident sheontaded a lawyer and considered keeping the children since they
were not “taken care of.”

The violence and emotional and physical abuse did not end Maeshall
eventually returned to live with his mother. Rather, thewtinued at the
hands of Mrs. Charltds subsequent romantgm@artner, Jerry Aires. Berguitta
testified that Aires was “abusive aadil” to Marshall. She said he was “very,
very mean whehe would drink. He would just hit for no reason.” Weuld

hit Marshall in the face and in the head. Weuld leave physical marks on
Marshall and would hit him witthings other than his hands, including a belt
with metal rings. MsMarshall further testified that fear ruled the household
with Jerry,eventually leading Marshall to run away from home. Sk that
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she and Marshall “were always scared.” Marshailé not just the subject of
abuse, but he was a witness to ti®ence and abuse inflicted on his loved
ones, including his mothand sister, whom he oftentimes tried to protect.

Marshall, by the time he was a teenager, had lived in four states and
somewhere between ten and fifteen cities. In addibdms constant moves,
during Ms. Charlton’s time with Dean, tii@mily went from place to place
within a city desperately looking fashelter. In thewords of Marshall's
brother, “we didn’t have a place lige.”

As a teenager, Marshall was sent to live at the Braddock Houséolise
Hostetler is the “former director of Braddock House, a statdity for
children who were designated as either CINS (“ChiliNéed of Services”)
cases or juvenile delinquents . Hostetler’s affidavit was filed in open court
during the Rule 32 Hearingdad Ms. Hostetler been asked to testify on
Marshall’'s behalf, shevould have testified that the Braddock Houseswot

a facility for children who had committed violent crimes, but rather a facility
for “basically good kids who needed structure to learn socially acceptable
ways to live.” Ms. Hostetler would have explained to the jury thahis
structured environment, Marshall “did not exhibit any rebliyl behavior”
and in fact counseled another boy into staying aBtaedock House instead
of running away.

Additionally, Ms. Hostetler could have told the jury of how Marshaftisther
essentially abandoned hito the home. Although the Braddock House
encouraged family visits, Ms. Hostetl@oes “not recall Bruce’'s mother or
any other family member visitinglarshall during the time he lived at
Braddock House.” After leaving the Braddock House, Marshall wenveo li
with his foster parents, the Reverend Gerald and Marlene $eterend
Scott has testified that Marshall lived with him and his wif@é982 as a part
of a “Family Oriented Group Home” as a “famithyodel home” after Marshall
completed his stay at thBraddockHouse in order for him to be better
equipped when he returned “inttee family life.” Reverend Scott stated that
his role was tde “the father figure” and that the boys called him “ad

Had Reverend Scott been contacted for mitigation evidéreca,ouldhave
testified that in this structured environment with a family \wived and cared
for him, Marshall “was fabulous.Reverend Scott would have testified that
they had “no difficulties withhim” and that he cannot “remember any

68



situation that [B] even had t@orrect him” and noted that “he was super.”
Reverendscott could have explained to the jury that Marshall would help look
after his mentally challenged son, Mikey, and that his daughter considered
Marshall another brother in the family. (C. 5009). Furti®yerend Scott
testified that he absolutely never saw any viotentlencies in Marshall. I1d.
Reverend Scott would have told the jtimgt he does not recall Marshall ever
receiving a visit, telephone catly single piece of mail from Bexley. (C.
5010). In fact, Reveren®cott explained that it was like there “was no home
for him to go to.”

Reverend Scott's wife, Marlene Scott, testified that Marshall cdiked
“Mom.” Mrs. Scott would have explained that her ralas to help boys such
as Marshall “see how an ordinary horctioned, how husband and wife
reacted and how they reacted wiik children and how discipline came about,
and how there was muclove, that love was something that could be
expressed.” Mrs. Scottould have testigd that while Marshall lived with her
he did hischores and was always willing to do anything she asked.Sdait
could have explained to the jury that in such a structemdronment
surrounded by a loving family, she did not recall prgblems with Mirshall
and that “[o]ut of the 44 boys” that she acteda foster parent to, that “if you
would have ever asked me whiohes would be in trouble, he would have
never made that list. He wasst—he was what you wished all of them would
be.”

Doc. 7 at12-15 (citing Vol. 34 at 4975000; Vol. 35 at 50081; Vol. 37 at 237
334; Vol. 39 at 104.6).
i
During his Rule 32%roceedingsMarshallwantedto call Jan Vogelsang, a
social worker and mitigation specialisb testify about his background and the
impact it had oim. However Vogelsang advised Marshall’'s counsel that the three
month window available for her assessment was too short, and counsel reguested

continuance to allow Vogelsang to complete her report. Vol. 39 atTH8court
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deniedthe continuance anireclosedvogelsang’stestimony as cumulative/ol.
37 at394-403, butallowed Marshall to proffer an affidavit from Vogelsatig,ol.
39 at 11766. And, becauseshe did not have time to perfoarfull biopsychosocial
assessment, Vogelsang submitiedteada “modified” report that providedn

incomplete assessment of MarsifalDoc. 45 at 6354.

31 TheResponderdrgued that Vogelsang’s testimony atfhde 32hearing was ielevant
to the ineffective assistance claim, stating Marshall's counseall catlhave hired her during the
trial. Doc. 48 at &, 2324. But, the point is not whether Vogelsahegrselfcould have testified
duringthetrial, but rather that Marshall's cosel weredeficient for failing to find the evidence
that Vogelsang found or hire a mitigation expert who could have done the same work, andl that ha
counsepresented this evidence to the jury, there existed a reasonable probabilifg eEatience
instead ofdeath. Furthermore, the court rejects Respondent’sontention thathe trial court
would have excluded/ogelsang’s testimony as hearshi.at 2122. Under Alabama law, “[t]he
trial court may properly consider hearsay at the penalty phaseloif the defendant has an
opportunity to rebut the evidencé&k Parte McGahees32 So. 2d 981, 9823 (Ala. 1993)); Ala.
Code 88 13A-5-5152 (stating that a defendant at sentencing may offer evidence of anyafspect
a defendant’s character or recaud any other relevant mitigating circumstance); Ala. R. Evid.
1101 (establishing that the Rules of Evidencaolcapply in sentencing proceedings).

32This court granted an evidentiary hearing in part to allow the full testimonggesang.
The undersigned reasoned that “because Dr. Vogelsang’s proffer is consistehewattimony
from Marshall's family members during the Rule 32 hearing and is replete witntal
mitigating evidence that trial counsel purportedly erred in either not disegvar failing to
present at the penalty phase, Marshall has established that hisuangkls investigation into
potential mitigating evidence was so deficient that, if true, would entitle him to hadieds r
Doc. 23. And consistent with Marshall’s contention about the affidavit, at thenge®ogelsang
testified thatdue to time constraints and the deraf acontinuancethe affidavit proffered at the
Rule 32 hearing provided only a truncated assessment of Marshall. Doc. 44atr68ny evaet,
between the Rule 32 hearing and this court’'s evidentiary hearing, she datlegrerecords,
conducted additional research, interviewed additional witnesses, and performegemettional
histories of Marshall’s family and assessments of communitiese he livedld. Because the
potency of the mitigation contained in Vogelsang's report depended on its presestatishde,
and because none of the state courts had the opportunity to review this report, this coust revie
the mitigation evidence otained thereirde novo SeeJohnson v. Williams568 U.S. 289, 303
(2013)(“AEDPA permitsde novareview in those rare cases when a state court decides a federal
claim in a way that iscontrary to clearly established Supreme Court precedéftten the
evidence leads very clearly to the conclusion that a federal claim was inadyertenkboked in
state court, § 2254(d) entitles the prisoner to an unencumbered opportunity to make hismase be
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Through her assessment, Vogelsatentified five types of “psychological
battering” Marshall experienced as a chils, well as twenty risk adctors in
Marshall’s life that impacted his psychological and emotional developrSest.

Doc. 4711. Vogelsang testified that, taken togetloertainfeatures of Marshall’s

life accumulated to leave him with poor judgment, poor insight, a lack of resi|ien
and a “complete[] [inability] to handle rejection or abandonmétiddc. 45 at 151.

Had Marshall's counsel engaged in a reasonable investigation, the jury would have
heard from Marshall’'s family aror from someone lik&/ogelsangabout Marshall’s
violent, deprived, and perilous childhood, and the impadikely had on his
development?! But trial counsel presented no such eviderrel nsteadbffered to

the jurythat“the only wayjhe] c[ould] see thafthe jury] might come back with a

a federal judgé). See alsdBerghuis v. Thompkin®60 U.S. 370 (2010Rittman v. Sec’y, Fla
Dept. of Corr, 871 F.3d 1231, 1245 (11th Cir. 2017).

33 Thefeatures Vogelsang identified includédccumulation of Risk Factors,” including
being “[bJorn into an unstable honie“[a]bandoned by fathgr “[ p]hysically abused by
stepfathef’ “[a] bandoned by mothgr“[p] eriods of hunget “[w] ithessing violence to loved
ones” “[p] hysically abused by mother’s violent boyfrieht]f] orced to steal to support mother
and her boyfriends “[w]itnessed stepfatheattempt to run over moth&rand “[ijnappropriate
family sexual behavior.Doc. 47-11 at 20-22.

34 None of this evidence presented the “dotdalgedsword dilemma” contemplated by
the Eleventh Circuit iffeede v. Attorney Generdll5 F. Appx. 923, 931 (11th Cir. 2017) (finding
new mitigation evidence was insufficient to grant habeas relief where it “bauElhurt as much
as it helped”) Seealso Evans v. Sec’y, Fla. Dep’t of Corrs/03 F.3d 1316, 1327 (11th Cir.
2013)(deferring to state court’s rejection of relief where new evidence was &edmided sword
because evidence can be more harmful than helpiedford v. Warden, Ga. Diagnostic &
Classification Prison 818 F.3d 600, 650 (11th Cir. 2016And there is a real danger that
additional mitigation evidence, particularly if presented by testifying family meslveould have
been a ‘double-edged sword,” which argues against a showing of prejudice.” (cstsy)ca
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life without parole recommendation would be just out of compasseand
apologzed that he had nothing else to give tluey. Vol. 7, Tab 24 at 7702.
Counsel’ssincereapologydoes not excuse his failure to presardilable mitigation
evidence®
i

To restate, Marshall’s jury heard soidence that would “humanize [him] or
allow them to accurately gauge his moral culpabiliBgctter, 558 U.S. at 41Had
Marshall’s counsel performed a reasonable investigation, they would have had the
“kind of troubled history [the Supreme Court] ha[s] declared relevant to assessing a
defendant’s moral culpability.Wiggins 539 U.S. at 535. Insteadhet picture the
jury received of Marshall’s life was nonexistent. This meant that the jury lacked “so
many important data points about [Marshall’'s] background and chardlcterit
completely foreclosd their ability to “accurately gauge [his] moral culpability.”

Maples 729 F. App’x at 827The failure is not necessarily a ntactor or non

3% The failure to present any mitigation evidence distinguishes this case frera ith
which a habeas petitioner is seeking to introduce evidence that is cumulativepieteated in
his trial. Compare Cullen v. Pinholste663 U.S. 170, 2601 (2011) (finding “no reasonable
probability that .. . additional evidence ... would have chnged the jury's verdict” when the
evidence “largely duplicated the mitigation evidence at trial” and was “of quedeaméigating
value”); Ponticelli v. Sec'y, Fla. Dep’'t of Corr690 F.3d 1271, 1296 (11th Cir. 2012) (finding
new evidence could not e prejudice because it merely recapitulated evidence heard at trial).

72



prejudicialbecause the evidence in question may well have convanéed more
jurorsto recommend a sentence other than d&ath

Moreover,“the weight of the evidence in aggravation is not as substantial as
the sentencing judge thoughDaniel, 822 F.3d at 1277 (citingorter, 558 U.S. at
41). One of the aggravating circumstandbe State presented to the jury was
incorrect: Marshall was not “under a sentence of imprisonment” when he committed
the murder, a fact the ACCA acknowledged in their opididviarshall v. State182
So.3d 573 at 60'n.9 (Ala. Crim. App. 2014). This correction “reduce[s] the ballast
on the aggravating side of the scaledrter, 558 U.S. at 41Reweighing théwo
properaggravating circumstanceghat Marshall had prior convictonfor a violent

felony and was engaged a burglary when he committed the murdeaigainsta

36In Alabama, a jury verdict for life without parole “must be based on a vote of aityajor
of the jurors,” but a jury verdict for death “must be based on a vote of at least 50 pilaCode
8 13A-5-46(f). If the jury is unable to reach a verdict as to sentence, the trial court is authorize
to declare a mistriald. § 13A-5-46(g).

37 Marshall raised this point as a separate contention of alleged ineffectivarassist
counsel’s “fail[ure] to correct the trial court’s reliance on a critical aggiraydactor,” namely,
that he was on probation at theme of the murder. Doc. 7 at 18. The trial court found that two
aggravating factors weighed against Marshall addition to his (ultimately erroneous)
probationary statusMarshall, 992 So. 2cat 779 As the ACCA found, the jury recommended
death “based on the weight given to the other two aggravating circumstances: (1gbduead
Code Section 13A5-49(2) aggravating circumstance that Marshall had previdngsiy convicted
of a felony involving the use or threat of violence to the person on two prior occasib(® éhe
Alabama Code Section 13A-49(4) aggravating circumstance that Marshall was engaged in the
commission of a burglary at the time of the cossiun of the capital offenseMarshall v. State,
182 So. 3d 573, 594 (Ala. Crim. App. 2014). Therefore, because two other aggravating
circumstances existed, the ACCA dismissal of this claim on its merits was not “gdatrar . . .
an unreasonable apgation of, clearly established federal law,” nor was it an “unreasonable
determination of the facts in light of the evidence presented in the state coeedingc” 28
U.S.C. § 2254(d).

73


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS13A-5-46&originatingDoc=I041ae2cd1b6011e6a807ad48145ed9f1&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.dc1717849d62469c94767bc58c932176*oc.Search)#co_pp_ae0d0000c5150
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS13A-5-46&originatingDoc=I041ae2cd1b6011e6a807ad48145ed9f1&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.dc1717849d62469c94767bc58c932176*oc.Search)#co_pp_ae0d0000c5150
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS13A-5-46&originatingDoc=I041ae2cd1b6011e6a807ad48145ed9f1&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.dc1717849d62469c94767bc58c932176*oc.Search)#co_pp_16f4000091d86
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013094660&pubNum=0000735&originatingDoc=I489e5861d28f11e3a795ac035416da91&refType=RP&fi=co_pp_sp_735_779&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.42a206a9b2964534a6921e3f2aca340c*oc.UserEnteredCitation)#co_pp_sp_735_779

competent closing statement amelstimony from his family, foster parents,
children’s home directoras well as from medical records and a competent
mitigation specialistletailing his painful life higtry, this court finds thatie wealth

of mitigating evidenc&larshall’s counsel failed to find or presevas both powerful
and significant, creating a “substantial likelihood of a differenteserd.” Cullen

563 U.S. at 202.

Based on both the amount ahe kind of mitigation thatounselkould have
presented at the penalty phaskis court cannot conclude that no reasamabl
possibility existedthat Marshall’s jury wouldhot have recommended life in prison
instead ofleath Accordingly, Marshall has adsestablished the prejudice prong and
Is entitled to relief on this claim.

2.

Also, in relation to the penalty phase, Marshall contends that his counsel
“improperly emphasized . . . the inculpatory evidence against [him]” in closing
statements. Doc. 7 &8. At issueis the following portion ottounsels closing

The only thing | can say is . . . none of us know what the future is going

to bring . . . I don’t know if [Marshall] may somehow someday be able

to see the error of his ways and do rightin.this situation the evidence

Is overwhelming. The only way | can see that you might come back

with a life without parole recommendation would be just out of

compassion . .. I'm sorry | didn’t have anything else to say or give you.

Vol. 7, Tab 24 at 7702.
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a.

The Respondemontends that Marshall defaultedstblaim when he failed to
properly raise it under Alabama Rule of Appellate Procedure 28(&f{(Docs. 11
at 10; 12 at 28ndeedthe ACCA dismissethis claim along with several othei)
procedural grours

Marshall, in raising these arguments, cites no authority supporting his

claims. Itis well settled that “[i]t is not the function of this Court to do

a party’'s legal research or to make and address legal arguments for a

party based on undelineated general propositions not supported by

sufficient authority or argument.’Borden 60 So0.3d at 943 (quoting

Butler, 871 So. 2d at 20, quoting in tubBykes 652 So. 2d at 251).

Consequently, these arguments do not satisfy Rule)@®8), Ala.

R.App. P., and are deemed abandoned.

Marshall v. State182 So. 3d 573, 623 (Ala. Crim. App. 2014).

Marshall counters that the ACCA “did not clearly indicate its reliance on state
procedural grounds for its decision to reject [his] argurhaddc. 17 at 32and
inaccurately found he insufficiently pleadlhis claim under Rule 28(a)(1,dy. at
33-34.But, as the ACCA notedhéburden is not on theourt to make or ésh out
arguments for the parties. Rather, “[t]Jo obtain review ofrgnraent on appeal, an

appellant must provide citations to relevant cases or other legal authorities and an

analysis of why those cases or other authorities support an argument that an error

3%Rule 28(a)(10) requires that an argument contain “the contentions of the appellant/
petitioner with respect to the issues presented, and the reasons therefatatigtis to the cases,
statutes, other authorities, and parts of the record relied upon.”
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occurred and that the alleged error should result in reveSalso v. State228

S0.3d 1093, 1108 (Ala. Crim. App. 2016) (citations omitted). Still, courts must not
liberally or gratuitously apyglRule 28(a)(10¥or convenience or expedienes a

way to whittle down a voluminous appedhstead,“waiver of an argumet for

failure to comply with Rule 28(a)(10) . . . has been limited to those cases where there
IS no argument presented in the brief and there are few, if anyortstéd relevant

legal authority, resulting in an argument consisting of undated genait
propositions.’Borden 60 So.3d at 944.

A review oftherelevantbrief indicates that Marshall relied solely upon ABA
Guideline 10.11 to support his argument that “defense counsel should be an ardent
advocatdor their client, especially when that client faces death.” Volat4#52-

53. Marshall then cites to the allegedly prejudicial closing argument and deems it
“devaluing to the client.Td. at 152.Marshall citesno case law or statute supporting

his clam, and provided onlyhe ABA guidelines and a vague, conclusory argument,

in clear violation ofRule 28(a)(10).SeeVol. 44, Tab 61. [P]revailing norms of
practice as reflected in American Bar Association standards . . . are guides to
determining what is reasonable, but they are only guidtsckland 466 U.S. at
688-89. By “explicitly invoking a state procedural bar rule as a separate basis for
decision,” the ACCA'’s application dRule 28(a)(10) to Marshall’'s claim presents

an adequate and independstaite procedural ground for dismisddarris v. Reed
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489 U.S. 255, 264 n.10 (1989). Accordingly, the court is unable to determine the
merits of this unexhausted (and now procedurally baoleéh °
b.

Alternatively, the claim fails for two addinal reasons. FirstMarshall
procedurally defaulted this claim by failing to raise it in his application for rehearing
to the ACCA.See generallyol. 45, Tab. 64The only mention of the clains a
brief reference to counsel’s allegedly prejudicial closing argumehtistatement
of the Case A federal court cannot grant habeas relief &iae prisaer“unless it
appears that the applicant has exhausted the remedies available in the courts of the
State or there is an absence of available State corrective process; or circumstances
exist that render such process ineffective to protect the rights of the applicant.” 28
U.S.C. § 2254(b)(1). This exhaustion requires the petitioner to “invoke[] one
complete round of the State’s established appellate review proCeSsillivan v.
Boercke] 526 US. 838, 845 (1999And in Alabama, this complete round involves

an application for rehearing following an ACCA denial of a Rule 32 apasavell

39 Marshall’'s petition contains both exhausted and nonexhausted claims. Ordinarily, “a

district court must dismiss such ‘mixed petitions,’ leaving the prisoner with theeobioreturning

to state court to exhaust his claims or of amending or resubmitting the habeas {wepresent

only exhausted claims to the distrcourt.” Rose v. Lundy55 U.S. 509, 510 (1982). However,
“[d]ismissing a mixed petition is of little utility . . . when the claims raised for tlsé tiime at the
federal level can no longer be litigated on the merits in state court because theycaderally
barred. In such a case, requiring the petitioner to return to state court onlykeoanfatile
application for relief simply delays the federal coudsdjudication of his petition.Kelley v.
Secretary for Dep't of Correction877 F.3d 1317, 1351 (11th Cir. 2004).
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as a petition for certiorari to the Alabama Supreme C&umnith v. Jone256 F.3d

1135, 11441 (11th Cir2001). In eaclstep the petitioner must present the federal

claim so that “a reasonable reader would understand each claim’s particular legal

basis and specific factual foundatioiKélley, 377 F.3d at 13445. Here Marshall

failedto exhaust this clairy leaving it out of his application for rehearing.
Secondwhile the damning remarks made @yunsel arguably run afoul of

the deficiency prong obtrickland, Marshallcannot Bow prejudice Based on the

case Marshall’'s counsel presented, the defense had little fodder for a closing

statement. As lead counsamitedin his closing, “I didn’t have any witnesses to

call . . . I didn’t have anything else to say or give you.” Vol. 7, Tab 24 at 772. In that

respecteven ifcounsehad refrained from his more objectionable commé&hiss

closing wouldstill havelacked any substantive references that would have made a

difference And, consequentlyyarshall has not presatany specific evidence that

hewould have received a different sentebag for theimproperclosing argument

Therefore hefails to satisfythe Stricklandprejudice standard

40Counsektated to the jury, “In this situation the evidence is overwhelming. The only way
| can see that you might come back with a life without parole recommendatidd lae just out
of compassion.” Vol 7, Tab 24 at 772. The court notes that in the context of counsel’s deficient
and prejudicial failure to develop and present mitigating evidermasels statement drawing
attention to the lack of evidence in his closing argument is even more egregious. Thisugh t
argument doesot rise to the level of ineffective assistance on its own, when taken inretiohi
with the counsel’s other failures, it adds to the picture of a set of attorneys wke]“gfé on
their client.Hardwick 803 F.3d at 547. However, the court does ndude this argument in its
assessment of Marshall’'s successful ineffective assistance claim becauseddfavdied and
therefore outside this court’s proper review.
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3.
Turningnext to Marshalk cornentions of alleged ineffective astsance athe
guilt phase lmaims,Marshallchallengesounsel’s failurgo hire a forensic expert to
rebut the State expert’s trial testimony regarding a vaginal lesion found on the
victim. Doc. 7 at 3@B3.Marshall contends théte failure to offer &orensic winess
precluded counsé&om “conduct[ing]even a minimally effective crossxamination
of the State’s witness, Dr. William Shoredd. at 30. Allegedly, Dr. Shores’
testimonythat the vaginal lesion likely occurred within 248 hours befordghe
victim’s deathjd., allowedthe jury to infer that Marshatlausedhe lesionjd. at
33. The ACCAagreel with the Stateghatcounsel made a strategic choice on this
iIssue notingMathis’ testimony at the Rule 32 hearing thathad no reason to doubt
the State’s expertid not believe the defense would benefit from delving into the
victim's sexual history, and did not think hiring a forensic expert was “pertinent
Marshall v. State182 So. 3d 573, 586 (Ala. Crim. App. 2014) (citing Vol. 36 at
164-65). The court agrees.
a.
In his petition to this court, Marshalksertedhat kecause the Rule 32 court
refused to alloviisforensic rebuttal witness, Dr. George R. Nichols, to review tissue
samples from the victim or testify at the hearing, Vol. 37 at&8be profferedan

affidavit from Dr. Nichols,jd. at 393.And in thataffidavit, Dr. Nichols stated that
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Dr. Shores could not have had “any basis for concluding that the genital lesion . . .
occurred 248 [hours] prior to his examination” because he did not perform the
microscopic histological examination required to make such an assessment. Vol. 43
at 352.Dr. Nichols further stated that, had Marshall’'s defense team contacted him
and put him upo testify at the 2006 trial, he would have “provided testimony
consistent with . . . [his] affidavitfd. at 35253.

After finding that Marshall presented facts which, if proven true, would
demonstrate prejudideom his counsel’s failure to hire a forensic expdris tcourt
ordered an evidentiary hearitg allow Dr. Nicholsto analyze wet tissue samples
from the victimand provide testimonySeeDoc. 23 at 89. At the evidentiary
hearing,the court receive®r. Nicholsas an expert witness in the arealical
and forensic pathologypoc. 45 ab. In his testimonyDr. Nichols elaborated on the
statements in his affidavit, expl&a the process of a microscopic histological
examinationandopinedthatDr. Shores ould not have determined the timing of the

lesion because Dr. Shores “did an incomplete examin&tiotd. at 22-23.

41 Dr. Nichols explained, “Dr. Shores needed to evaluate in more detail the vagioal le
I'll use the word lesion, meaning anything other than normal. So he found a lesion, took
photographs of the lesion, made a diagram of the lesion, said a few words about the lesion, and
stopped. He didn see if there was deeper injury to vaginal or @aginal tissues that could be
seen with further dissection. He made no attempt to retain the tissues and stuolpgitadly to
make a determination of vital reaction occurring in the tissues, meaning thaathevas beating
after the injury and sheas alive when it happened. He made no attempt to see if any form of
inflammatory response had occurred in the damaged tissues which would occur if skedad li
for about six hours or longer after the injury had occurred so you could begin to time when th
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According to Dr.Nichols his examination of thevet tissue samples provided no
clarity on the timing of the lesigmloc. 45 at 2229, thatDr. Shores could not have
knownfrom his examination whether the lesion occurred before or after the victim’s
deathor the age of the lesipid. at 3132, and that the lesion could have resulted
from mishandling of the victim’'s body after deaith at 3142
b.

Dr. Nichols testimony at the evidentiary hearing largegckedhis affidavit
to the Rule 3 court In light of this,the court finds that Marshall failed to present
any new evidenc# this cout that was not before the state couiitserefore, tk
court reviews the evidence with the deference required by § 2254, congiolely
whether any reasonable jurist could hasached the same decision as the ACCA.
The answer is yesTo begin,as to theStricklanddeficiency pronggounsel likely
made a strategic error by failing to call a forensics expelight of counsels

openingstatemenin which counsel promisdatiatthedeferse would provethrough

event happened if she was alive. And he made no attempt to see if the lesion wdacan art
occurring after death.”

42The court notes that during this line of question, Marshall's counsel referenced
Petitioner’s Exhibit 13, which contains a narrativett®n by an investigator in the original trial.
The investigator stated the following regarding Dr. Shores: “He found out thaheo ses found
on the victim and now says he is not sure how the tear . . . happened. He says that might even have
come fromthe body bag . . . [H]e says that he is not very familiar with trauma relatedual sex
assault. He would prefer we find an expert.” Doc:24&@t 11. Marshall contends in his post
evidentiary hearing brief, doc. 46, that “no evidence was ever presentedtaal that the body
bag could have been a possible cause of the mucosallteat’s. To the extent that Marshall is
attempting to raise Bradyclaim that the State failed to divulge this potentially favorable evidence
to the defense, the coumdls Marshall fails to allege sufficient facts to state the claim.
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a forensics examiner who does DNA testing” thtarshall had no sexual contact
with the victim.Vol. 4, Tab 8at 252 Moreover, lead counseldmitted at the Rule

32 hearing thaestimony from a forensic expevbuld havamproved the defense’s
chances to successfully introdusexually explicit letters from theictim to her
boyfriend.Vol. 36 at 20507. These letters were the only evidence suggesting an
alternative source of the vaginal lesion, &neir exclusion meant the defense had
no credible basit raise the argument of an alternative sowce® challenge the
State’s contention that Marshall sexually abused or assaulted the viotim.
discussinghis decision not to hire a forensic expdead trial counsefurther
admittedthat “if [he] had it to do again, [he] wouldb just that, but [he] didn’t do

it,” commenting, “[iJt was not done. | can’t give an explanation as to why . . . | may
have just missed it. | don’t knowld. at 16667.

However,despite counsel’bindsight reflection and admissica reasonable
jurist could still find that tk decision noto hire a rebuttal expert was strategic, and
therefore outside thgtricklandpurview of deficiencyAs the ACCA discussed:

Mathis testified at the evidentiary hearing that, ‘had [he] thought it was

pertinent, [he] would have hired [a forensic pathologist for the trial].” (EH.

164-65.) Mathiss testimony indicated that he did not think that a forensic

pathologist was necessary because he had no reason to doubt the State expert's

conclusions regarding the timing of the vaginal tear and that he thoug# it w

not in Marshalls best interest to impugn the reputation of they&&rold

victim by suggesting that she was sexually active without presenting

compelling evidence of that fact, which trial counsel did not have. (EH-: 189

92.) ‘I did not want to be cast the mold of somebody who comes up here
speaking ill of a dead child,” said Mathis. (EH. 192.) Mathis testified that, with
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regard to challenging the Stageforensic evidence by suggesting that the
victim might have had sex with her boyfriend aroundttfme of the murder,
he ‘felt the negatives outweighed the positives and [he therefore] left it alone.

Marshall v. State182 So. 3d 573, 586 (Ala. Crim. App. 2018jricklandpermits
counsel to “make reasonable decision[s] that make[] particular tigaBsns
unnecessary.” 466 U.S. at 6%nd, defense attorneys have “wide latitude [when]
making tactical decisiorisId. at 689. Herecounselindicated that theylid not
pursue a rebuttal forensic expdrecause theypelievedan argument centering
arourd the victim's sexual activity wouldmpede their ability to advocate for
Marshall. Vol. 36 at 1892. They instead crossxamined Dr. Shores to highlight
his uncertainty as to the timing of the lesion and show the lack of a dire¢b link
Marshall. Vol.6 at 58295. Accordingly, theACCA could reasonabl{conclude that
defense counsel could follow a strategy that did not require the use of experts.”
Harrington v. Richter 562 U.S. 86, 1067 (2011) Strategic decisions, even if
hindsight proves them in error, do not rise to a deficiency Usidekland
C.

Alternatively, Marshallcannotdemonstrate prejudice und&trickland for
two independentreasons To begin the jury heard evidencedhat Dr. Shores
testimony regardintghe source of the tearas inonclusive and rebuttal testimony

on this pointwould not have meaningfully changed the evidesdoeadybefore the

jury. The Rule 32 recordemonstratethe evidence at trial showed that the forensic
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report regarding the vaginal tear was inconclusindeed, Dr.Shorestestified at

trial thathis findings did not prove sexual assault, that he found no trautha to
vaginaor semen therejrand thatvhile the lesion “raise[d] the question of . . . sexual
activity or sexual abugg[t] hat's all it [did].” Vol 6.at 58283. He further admitted,

“I'm not an expert in that aréald. at 583 And, in discussing the timing of the lesion
during both direct and cross examinati@r, Shores expressed uncertainBee
generallyid. at 582964 Moreover, he State msented other evidence, albeit
circumstantial, that Marshall sexually abused or assaulted the victim, including
testimony that Marshallad spied othe victimwhile she showered/ol. 8, Tab at
12,that hekept photographs dferclad in a swimsuit stored in his dresser drawer,
id. at 10,and that the victim’s body was fouméked except for her socks and her
jewelry, id. Finally, s Marshall concedes, the jury deliberated about the cause of the
vaginal teaf** suggesting thatrial counsel succeed in ceating doubt as to Dr.
Shores’ contentiariWhile one reasonable jurist could find thaese deliberations

show the jury considered the lesion important to their decision, another could find

43 Dr. Shoregestified“| [d]efer to those people that are much more of an expert in that
area than | am,\Vol. 6 at 582, “I think it's probably less than 24 hours in age . . . | gueseebefo
the time of examination . . . Who knows, basically, how much any changes are goingaodaelret
by refrigeration and that type of stuff . . . It could potentially be oldémere very cold,’id. at
589-90.

44 Doc. 17 at 4748 (One juror, M.J., mentioned “that when [a] male juror asked whether
the vaginal tear could have been caused by masturbation, she and another femalerjored i
the rest of the jury that the vaginal tear could not have been caused by masturbation.”)
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that the jury properly viewed the State expert’s testimasigiconclusive as to the
source of the teaindeed, ultimately, the jury did not find Marshall guilty of murder
while committing rape in the firslegree anadonviced him instead of the lesser
included offense of murder. Vol. 6, Tab 14 ab.73

For all thesereasonsthe ACCA reasonably held that Marshall was not
prejudiced by his counsel’s failure to hire a rebuttal forensic expleereforethis
ineffective assistance claimdue to be denied.

4.

Marshall also allegesneffective assistancat the guilt phasbéased on the
failure to “seek out and produce the leasdhis] apartment Doc. 7 at 3738.
Marshallalleges that his arrest and ultimate confession resultedpotioe officers
unlawfully entering his home on the improper consehioéxwife, Tonya Bentley.

Id. AlthoughBentley had moved out of the apartment two weeks prior to the search,
she toldaw enforcementhat she remained on the legidat she still had belongings

in the apartment, and that stetained a keyMarshall v. State992 So. 2dat 765
67.WhenBentley’s key and the landlord’s key faileddpen the dootthe officers
requested and received Bentley’s permission to forcibly enter, at which point they
found and detained Marshald. Marshall contends that this entry led to his
confessionand tha his trial counsehcteddeficientlyin failing to secure the lease

and suppress the confession. Doc. 37a29. The court disagrees.
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Habeas relief is generally unavailable on Fourth Amendment claims, but
petitioners may bring a Sixth Amendment ineffeetassistance of counsel claim
based on an alleged failure to adequately litigate a Fourth Amendment violation.
Kimmelman v. Morrisod77 U.S. 365, 375 (1986)he petitioner must satisfy the
deficiency prong oftricklandand demonstrate actual prejudice by “prov[ing] that
his Fourth Amendment claim is meritorious and that there is a reasonable probability
that the verdict would have been different absent the excludable evidiehess”
the ACCA noted:

[C]laims of failure to investigate must show with specificity what information

would have been obtained with investigation, and whether, assuming the

evidence is admissible, its admission would have produced a different result.

Because Marshall failed to produce the purpotteslv’' lease, or any other

evidence that it ever existed, this issue would have had no affect on the

outcome of his trial. Hence, this salaim is denied.
Marshall v. State182 So. 3d 573, 5888 (Ala. Crim. App. 2014).

To show that his claim has meriarshallwould need to denmstratethe
officersconducted amnlawful search The “determination of consent to enter must
‘be judged against an objective standard: would the facts available to the officer at
the moment warrant a man of reasonable caution in the belief’ that thentings
party had authority over the premisdifhois v. Rodriguez497 U.S. 177, 1889
(1990) (quotinglerry v. Ohig 392 U.S. 121-22 (1968)). If the officer answers this

guestion in the negative, “then warrantless entry without further inquiryasvtuil

unless authority actually exists. But if so, the search is vatid(émphasis added).
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This creates a twpart inquiry intothe lawfulness ofthe forcible entry into
Marshall’s apartment: (1) did the facts before the officers create a reasormble be
that Bentley had the authority to consent,ahdot, (2) did Bentley actually have
the authority to consemn affirmative answer to either questi@sufficient.

No relief is warranted becaussasonable jurists could differ twothof these
guestions® To begin, there is no proof that the lease would have supported

Marshall’'s contentions. &the ACCA held“Marshall . . . did not produce the

45 “Common authority [to consent to search] rest[s] on mutual use of the property by
persons generally having joint access or control for most purpd®edtiquez 497 U.S. at 181.
In Rodriguez the consenting party lacked common authority because she “had moved out . . .
almost amonth before the search at issue [and] took her and her children’s clothing with her,
though leaving behind some furniture and household effects . . . [S]he sometimes speht the nig
at [the] apartment, but never invited her friends there, and nevertieret herself when [the
resident] was not there. Her name was not on the lease nor did she contribute to 8teereat
a key to the apartmentd. The search ifRRodriguezears substantial similarities to the search of
Marshall's apartment. Bentley thanoved out of the apartment two weeks prior to the search,
taking her children and many of her belongings with Martshall, 992 So.2d at 7667. She
represented to the officers that she was on the lease, but the officers did not indgpeedntl
this claim.Id. Though she had a key to the apartment, her key did not work when she adrived.
Assuming her name was not on the lease, bas&bdrniguez Bentley may not have had actual
authority to consent to searcHowever, courts differ on whether #e facts would present
apparent authority to consent to search such that an officer would reasonag bedi search
was lawful.CompareKoch v. Town of Brattleboro, Vermo287 F.3d 167, 167 n.4 (2d Cir. 2002)
(finding no apparent authority in a case with facts Isinto Rodriguezbut where officers knew
the consenting party did not live at the residendejted States v. Clays30 F. App’x 377, 383
(6th Cir. 2015) (“Factors we consider in determining whether a girlfriend had appatbority

include whether she had a key . . . whether she provided a detailed description of the premises . . .

whether her name was on the lease . . . whether the police independently knew that shith lived w
the defendant . . . [even when] the defendant changed the locks on the exterior doors ohibe: searc
house [or] had expressly asked the police to bar the consenting girlfriend frarartteesl house”)
(citations and quotation marks omitted)nited States v. Trzask&59 F.2d 1118, 1120 (2d
Cir.1988) (estranged wife had authority to consent to a search of her former raisipantihent

two weeks after she moved out, where she still had a key and collected personatdye dungng

the search).
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alleged lease purporting to remove Tonya as a tenant of the prejperany other
evidence demonstrafy that Tonya was not longer a tenant on the |dasand,
consequently;Marshall failed to show that had his trial counsel obtained the lease

it would have, in fact, established that Tonya was no longer listed as a tenant on the
leas€. Marshall v. State 182 So. 3dat 587. Moreover,evenwith the lese or
evidence of it, suppression dlfie confessionis not automatic. Generally,a
confession obtained through custodial interrogation after an illegat atreuld be
excluded unless intervening events break the causal connection between the illegal
arrest and the confession so that the confession is ‘sufficiently an act of free will to
purge the primary tairit. Taylor v. Alabama457 U.S. 687, 690 (1982%tated
differently, suppression d¥arshall’'s confessioas*fruit of the poisonous tree. .

[would] depen] on whether the subsequent evidence to which instant objection is
made has been come at by exploitation of that illegality or instead by means
sufficiently distinguishable to be purged of the primary taiktrdiited States v.
Cordova 829 F. Spp. 2d 1342, 134819 (N.D. Ga. 2011) (citingrown v. lllinois,

422 U.S. 590, 603 (1975)). Coudzamine avariety of factors to assess whether
evidence is obtained by exploitatiancluding Miranda warnings,“the temporal
proximity of the arrest and the confession, the presence of intervening
circumstances, and, particularly, the purpose and flagrancy of the official

misconduct.”ld. Finally, “[ijn determining whether there is a nexus between the
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evidence in question and the police cond[ibg] inquiry is essentially a common
sense evaluation of the facts and circumstances of the particulandaised’ States
v. Kapperman764 F.2d 786, 793 (11th Cit985).

Here againMarshallwould necessarily fatlo establistprejudicebecause he
cannot show Hat suppressing the search would necessarily keactided the
introduction of hisconfessionAs the ACCA noted

Here, if we were to consider Marshall to have been arrested from the
time police entered his apartment and handcuffed him on the evening
of December 28, 2004, then his confession was given some 30 hours
later—the night of December 29 or the earliest morning hours of
December 30. Several crucial intervening circumstances took place in
that time. Marshall was advised of his Miranda rights befeagihg

the apartment. He spoke with Detective&onnor at OConnots office

after once again being advised of his rights and executing a waiver of
those rights. It was undisputed thatdonnor offered to drive Marshall
back to his apartment. DetectiveéGodnnor also gave Marshall the
option of staying at the Vestavia City Hall that night, because the doors
to Marshalls apartment had been broken when the police entered the
apartment. Police continued an independent investigation into 'Alicia
disappearancend discovered her clothing, her purse and the comforter
from her bed, which had been discarded near Marshaflartment.
From the evidence, police were able to obtain a kidnapping warrant for
Marshall's arrest the morning of December 29. When FBI agents
guestioned Marshall, they, too, advised him of his rights and had him
sign an acknowledgment that he understood those rights. All of these
facts, taken together, provide sufficient intervening circumstances that
would have broken the causal connection betwihe allegedly illegal
arrest and Marshall's confession.

Marshall v. State992 So. 2d 762, 7690 (Ala. Crim. App. 2007).
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Put simply, Marshall cannot establish the merits offmath Amendment
claim or satisfythe prejudice prong dbtrickland.The ACCA reasonably applied
the law on this matter, and Marshall’s claim is due to be dismissed.

To close, the alleged ineffective assistance claims are due to be denied except
for the claim related to the failure to present available mitigation evidenbe at t
penalty phase.

B.

Marshall contends Claim Bthatfour alleged instances of juror misconduct
compronised his right to a fair trial, citing to three juroadleged dishonesty during
voir dire and that some jurors introduced extraneous informiattbedeliberations.

Doc. 7 at 3%1.No relief is warranted based on thesatentions.
1.

As it relates to jurodishonesty during voir dire, “to obtain a new trial . . . a
party must first demonstrate that a juror failed to answer honestly a material question
... and then further show that a correct respevsuld have provided a valid basis
for a challenge for causeMcDonough Power Equip., Inc. v. Greenwpd€4 U.S.

548, 556 (1984)The first prong requires a determination of whether the juror
answered honestly or was aware of the falsity of his orrewvers|d. The second
prong askswhether a correct response would provide a valid basis for a cause

challenge and a showing of actual bias because of the juror’'s nondiscldsitied.
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States v. Burker24 F. App’x 837, 839 (11th Cir. 2018Rias may be Bown either
by express admission or by proof of specific facts showing such a close connection
to the circumstances at hand that bias must be presuldetiting United States
v. Carpg 271 F.3d 962, 967 (11th Cir. 2001r).determining whether defendant
was prejudiced, Alabameourtshave looked at the following factors: “temporal
remoteness of the matter inquired about, the ambiguity of the question propounded,
the prospective juror’s inadvertence or willfulness in falsifying or failingysweer,
the failure of the juror to recollect, and the materiality of the matter inquired about.”
Ex parte Dobygr,805So0. 2d763, 72 (Ala. 2001).
a.

Marshall contends thduror M.J failed to truthfully answer a questiaout
being a victim of violencand thatjf shehad his counsel would have struck her for
causeDoc. 7 at 42444 The ACCA rejected this kaim based on the ambiguity of
the questiorandM.J.'s honest belief that did not apply to her situation

Juror M.J. testified that she remembered being asked the-h$iede

guestions and that she did not respond to them. With regard to the

guestion about being the victim of a crime, juror M.J. explained that

when she “thought of a crime[, she] thought of being burglarized, or
having something stolen from [her] car. [She] just didiguate the

46 Marshall alleges M.J. deliberately failed to answer the following questiDasahyof
the you have a bias or prejudice that would influence your verdict . . . in any way® .youD
have any reason why you could not give both the State of Alabama and the defendant . . . a fair
and impatrtial trial? . . . If anyone has been the victim of a violent crime . . . Aayacgm? . . .
Is there anybody here who feels like for whatever reason . . . you won'’t be able tcarémdand
impartial verdict in this case? You won't be able to sit as a fair and imgaroa? . . . Do you
feel you might require less proof than a case which did not involve violence?”
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term ‘crime’ with the domestic situation.” (R2.-&1.) Juror M.J.
further stated that she believed that the “closest” thing to a crime
involving her first husband was when she believed that he had
dischargd a firearm after an altercation with her. Juror M.J. explained
that she did not answer the question because she did not believe that her
first husband had committed a crime. Juror M.J. further explained that

if an attorney had asked “if [she] had beemmabusive relationship,

[she] certainly would have said yes.” (R2. 33.)

On crossexamination, juror M.J. testified that she did not have any bias
against Marshall and that she had made her decision based on the facts
and the evidence that she heardiat.tr

Although juror M.J. failed to respond to the ab#gged questions, the
matter inquired about during voir dird.e., whether juror M.J. was a
victim of a crime—occurred approximately 35 years before Marsball

trial; juror M.J. did not consider what happened to her to, in fact, be a
crime; and juror M.J. stated that had she been asked whether she had
been subject to spousal abuse she would have responded to the
guestion. In other words, the matter inquired about was remote, the
guestion propounded was, in juror MsJmind, ambiguous, and juror

M.J. did not willfully fail to answer the question.

Marshall v. State182 So. 3cat 610-11.

Marshallargues that th&CCA should have inferred that M.J. deliberately
chose not to disclose the matter for two reasonshét)admission at the Rule 32
hearing that she recalled the abuse she had experienced often during Marshall’s tria
and(2) thatM.J. was present when another memifethe panektated she was a
victim of crime due to her experience with spousal abuse. Doc. 74t.4%hile a
reasonable jurist could have found that Midliberately declingto disclose her
status as a victim of crime, and further that this disclosure would have likely desulte
in herexdusion for causesee M®onough 464 U.S. at 554Marshall’'s evidence

and proposed inferences are not so persuasive that no reasonable jurist could have
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found otherwiseThe McDonoughbar is highandnot easily met by a mere failure
to answer voir dire qtions.See, e.g. United States v. Perkin48 F.2d 1519
153233 (11th Cir. 1984) The ACCA considered the temporal remoteness of M.J.’s
victimhood and her own attestations of her unbiased approach to ttie tadehat
Marshall did not pass the first bar of provisighonesty, therelbyroperly appfing
the Dobynefactors. Accordingly, becausedirminded jurists can disagree on this
issue Marshall cannot succeed on this claim.

b.

Marshall contends thaturor T.C. failed to discloséis involvementin a
program supporting and fostering sexually abused chil@rec.. 7 at 427 Marshall
argues thahis counseivould have‘certainly” strickenT.C. for causeaf T.C. had
disclosed this informatiord. at 48.In contrast to Marshall's descriptiothe Rule
32 court offeeda more nuanced version of T.Cirsvolvementwith the program:

Juror T.C. testified that he recalled being asked the alixied
guestions, that he understood the questions, that the questions
were not ambiguous, and that he did not resportige questions
because, he said, he “ditirsee any connection with those
guestions . .and [his] experience with the foster care program.”

(Vol. 36 at 73.) . . . On crossamination, juror T.C. testified
that he based his decision in both the guilt phase and penalty

4" The questions Marshall alleges T.C. deliberately declined to answer were: Yy an
the you have a bias or prejudice that would influence your verdict . . . in any way® .you D
have any reason why you could not give both the State of Alabama and the defendant . . . a fair
and impatrtial trial? . . . Is there anybody here who feels like for whateasom . . . you won't be
able to render a fair and impartial verdict in this case? You won't be ableds aitfair and
impartial juror?”
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phase of trial on the evidence presented and the instructions
given by the trial court. Juror T.C. also testified that he did not
have any bias against Marshall; specifically, juror T.C. stated that
he “did not know Mr. Marshall before this, or did not have
anything against him.” [Vol. 36 at 85.] Although juror T.C. failed

to respond to the question inquiring about whether potential
jurors had children, at the time of trial juror T.C. had no children
living in his home. That question, therefore, did not apply to him,
and he did not engage in misconduct when he did not respond.
Additionally, with regard to the questions asked about general
bias, juror T.C. testified that he did not believe that his
participation in fostecare classes hadyaconnection with the
abovelisted questions. Thus, juror T.C. did not willfully fail to
answer the abovksted questions.

Marshall v. State182 So. 3t 612

No relief is warranted on this claifihe voir dire questions assuedid not
directly relate tor.C.’s work with foster children. The questioasked himnstead
to make a subjective assessmambutwhether he could be fair and unbiasBde
doc. 7 at 42The ACCA reasonably found that T.C. was not dishonest in failing to
respond to theuestions andsimply believed instead that his experience was not
relevantto the questionsMoreover, even if Marshall could demonstrate T.C.
engaged inmisconduct, theACCA reasonably found that T.C.'®ster work
experiene did not prejudice the verdidt.C. testified at the Rule 32 hearitigat he
based his decision “on the evidence that was presented il 36nirt36 at 84 and
that he*followed the evidence of what was being presented here ... where it was
found that Marshall] had admitted, you know, the death, and you know, had taken

the sheriffs or the authorities to Shelby County where the body was, fadndt
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84-85. There is nothing in the record to dispute this testiméwgeordingly, the
ACCA acted reasonablyn denying Marshall’'s claim that T.C. engaged in
prejudicial juror misconduct.

C.

Marshall challenges nexduror W.P's failure b disclose that he was legally
blind. Doc. 7 at 4817. W.P. wears strong magnifying glasaad is unable tdrive
because heannotsee red lights or stop signs whis glasses. Vol. 3Gt 9095.
And, a the time ofthetrial, W.P. routinely used a round magnifying glass to read
items at hands lengthd. at 97.During voir dire counsel asked thganelif any of
them hadperonal or other reasortiat might cause them not to render a fair and
impartial verdict Doc. 7 at 42. W.P. did not volunteer his visual impairments in
responseandduring thetrial, W.P. sathefurthest from the witness band could
not see the witnessdacial expressions, or the evideruesentedVol. 36 at 97.
W.P. also did not use his magnifying glass to reviexhibits because he was
embarrasseapting to use his glasses alott.

To support his contention that W.P. deldtety choseto hide his vision
impairmentsMarshallarguesanother membeof the panetlisclosedahearingissue
in response to a questiabout reasons to doubt his qualifications as a jliroc. 7
at 46. Marshall asks the court to infer that this juxtaposition with a similarly situated

juror shows that W.P. deliberately chose to stay silBat, again,the questions
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Marshall claims W.P. evaded were vague in their connectioW.®.’s vision
problems.Seedoc. 7 at 42Counselaskedthe panelvhether theyhad any reasons
they believed would compromise their ability to be fair and impartial or if they had
any personal circumstances that caused them to not waatvi® as a jurotd. At
Marshall’s Rule 32 hearing, W.Btated that he did not viefws vision problems as
a “big problem.” Vol. 45, Tab 65 at 338.When asked if he would have responded
affirmatively to a question specifically asking the pamdletherthey “hald] a
physical disability or infirmity which would affect [their] review of the dsnce,”
W.P. responded that he believed he would have “spoken up about [his] vision.” Vol.
36at 104 Based on these responses, the ACCA fabhatW.P.’s failure to respond
was not “willful,” andthat he “simply believed that he could serve as a jukéol”
45, Tab 65 at 50rhe record supports tRCCA'’s finding.

But even assumingW.P. acteddishonesty,“not every failure to respond
properly to questions on voir dire autatically entitles the defendant to a new trial
.. .[Rather,]the proper standard to apply in determining whether a party is entitled
to a new trial . . . is whether the defendant might have been prejudiced.” Vol. 45,
Tab 65 at 44citations and quotatiomarks omitted)Marshall must demonstrate
“proof of actual bias” which “may be shown either by express admission or by proof
of specific facts showing such a close connection to the circumstancesldhag

bias must be presumedUnited States v. Buek724 F. App'x 837, 839 (11th Cir.
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2018) (citingBank Atlantic v. Blythe Eastman Paine Webber,, 1865 F.2d 1467,
1473 (11th Cir. 1992))Jltimately, district courts are not obligated to investigate
allegations of juror misconduct absent “clear, strorgybstantial and
incontrovertible evidence” that the jury committed an impropriety that might
undermine the verdidunited States v. Cuth€lp3 F.2d 1381, 1383 (11th Cir. 1990)
(internal quotation marks omitted).

The record belies contentidhat W.P.’s “physical impairment . . . impeded
his ability to evaluate the evidence.” Doc. 17 at 6 begin,W.P.claimed that he
madehis decision in both the guilt and penalty plsasihetrial based “on the facts
and the evidence and the law that the judgdaexgd” that his vision problems did
not “cause him to be biased against [Marshall] in any,ayd that “[t]he guilty
part was not in question . . . the sentencing was what [he] was concerned about.”
Vol. 36 at 107.And W.P. testified that he “voted to give [Marshall] lifaed.,
meaning he was the sole juror who voted to spare Marshall'sahfd,Marshall
offered nothing to rebut thigstimony Moreover, gen if W.P.had disclosed his
vision impairment, Marshall’s trialounselwould not have removed W.P. from the
jury. “Marshall’s trial counsdiestified that if he knew a potential juror had a vision
problem he ‘would leave them on’ the jury because, he said, ‘most of the evidence

is going to be coming from the State. Hell, if the juror’'taee it he cait use it

against [Marshall]. Leave them on therél. like for them to be deaf, too.Marshall
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v. State, 182 So. 3dcat 613 (quoting Vol. 36 at 187)Put simply,Marshall cannot
demonstrate that W.P. intentionally failed to disclose his disagliti&tthe failure
caused prejudic®r would have resulted in a cause challenge.

To close,Marshall’'sallegedjuror misconduct claim relatet the wir dire
fails. The ACCAaccurately applied the law and found a reasonable floasisnying
Marshall’s claims: (1) counsel did not directly ask MaJquestion to elicit her
experience with domestic violend®) counsel would have kept W.P. on the jury
despite his vision disability; an@) T.C. did not find his experience with Alaina
foster care programs relevant to his ability to view the evidence impartially.
Moreover, “it ill serves the important end of finality to wipe the slate clean simply
to recreate the peremptory challenge process because counsel lacked an item of
informaion which objectively he should have obtained from a juror on voir dire
examination.”Greenwood 464 U.S. at 555Therefore, relief is denied on these
issues.

2.

Marshalls final claim related to the juris based on his contention that the

jury relied o extraneousinformation in their deliberations. Doc. 7 at S@.

particular, Marshall cites té.J.’s contention that shand another female juror
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explairedto a male juror that, based on their own life experieno@sturbation
could not have causéhlevaginal tear found on the victirtd.*8

Though “[p]ost-verdict inquiries into the existence of impermissible
extraneousinfluenceson a jurys deliberationsare allowed under appropriate
circumstances, . . inquiries that seek to probe mental procesdepirors are
impermissible.”United States v. Ayarz&arcia,819 F.2d 1043, 1051 (11th
Cir.), cert. denied484 U.S. 9691987) (citations omittediConsequently,aurtsare
required td'disregard the portions of the affidavits dealing with forbiddenmesty
under Federal Rule of Evidence 6068y United States v. Siegelma§7 F. Supp.

2d 1253, 1272 (M.D. Ala. 2006Relevant herethe Rule 32 court noted that

“8The Rule 32 court did not allow M.J. to testiftyoutthe deliberations, Marshall contends
M.J.would haveestified“(i) an elderly male juror asked whether the vaginal tear could have been
caused by masturbation; (i) M.J. and amotfemale juror replied that the vaginal tear could not
have been caused by masturbation; and (iii) M.J.’s response that the vaginautéarot have
been caused by masturbation was based on her general life experiences.” V88,383t+34.

49 Rule ®6(b) states that:

(a) At the Trial. A juror may not testify as a witness before the other jurtine &ial. If a
juror is called to testify, the court must give a party an opportunity to object ouiside t
jury’s presence.

(b) During an Inquiry intdhe Validity of a Verdict or Indictment.

(1) Prohibited Testimony or Other Evidence. During an inquiry into the validity of
a verdict or indictment, a juror may not testify about any statement made onincide
that occurred during the jury’s deliberations; the effect of anything onuitaits

or another juror’s vote; or any juror's mental processes concerning thet\ardic
indictment. The court may not receive a juror’s affidavit or evidence of a juror's
statement on these matters.

(2) Exceptions. A juror may testify about whether: (A) extraneous prejudicial
information was improperly brought to the jury’s attention; (B) an outside influence
was improperly brought to bear on any juror; or (C) a mistake was made in entering
the verdict on the verdict fo.
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Alabama courts have found that jurors relied on extraneous inforn@tlgnn a
limited number of case<iting a

distinction, under Alabama law, between “extraneous facts,” the
consideration of which by a jury or jurors may be sufficient to impeach
a verdict, and the “debates and discussions of the jury,” which are
protected from inquiry. ThisCourts cases provide examples of
extraneous facts. This Court has determined that it is impermissible for
jurors to define terms, particularly legal terms, by using a dictionary or
encyclopediaSee Fulton v. Callaharn621 So. 2d1235 (Ala.1993);
Pearsonv. Fomby 688 So. 2d239 (Ala.1997). Another example of
juror misconduct leading to the introduction of extraneous facts
sufficient to impeach a jury verdict is an unauthorized visit by jurors to
the scene of an automobile accidafrhitten v. Allstate s Co, 447

So. 2d655 (Ala.1984), or to the scene of a crildawson v. State/10

So. 2d472 (Ala.1997).

The problem characteristic in each of these cases is theneatis
nature of the fact introduced to or considered by the jury. The improper
matter smeone argues the jury considered must have been obtained by
the jury or introduced to it by some process outside the scope of the
trial. Otherwise, matters that the jurors bring up in their deliberations
are simply not improper under Alabama law, becadhisdaw protects
debates and discussions of jurors and statements they make while
deliberating their decisionCSX Transp. v. Danspby59 So. 2d35
(Ala.1995). This Court has also noted that the debates and discussions
of the jury. . .are not extraneous facts that would provide an exception
to the general rule of exclusion of juror affidavits to impeach the
verdict. Weekley v. Horn263 Ala. 364, 82 So. 2841 (1955). . . [l]n

order for information to come within the extraneauf®rmation
exception to Rle 606(b), the information must come to the jurors from
some external authority or through some process outside the scope of
the trial, either (1) during the trial or the jury's deliberations or (2)
before the trial but for the purpose of influencing plagticular trial. .

. personal experienfle. . . is not extraneous information under the
exception to Rule 606(b).

Marshall v. State182 So. 3d 573, 61¥8 (Ala. Crim. App. 2014).The ACCA

reasonably found that M.J.’s statements reflect the debate and discussions of the
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jurors for deliberation rather than extraneous information not presentieeltiral.
And, the court did not err in excluding the testimony eécting the contention of
juror misconductld. at615-16.°°
C.

Marshallallegesn Claim C that Alabama’s lethal injection protoc@reates
a demonstrated risk of severe pain [that is] constitutionally unacceptable [and]
excessive and substantial when compared to known and availabieataie
methods of executiohDoc. 7 at 50-51. The Regpondentcontends that Marshall
failed to exhaust this claim because he first raisecisi@014 petition for certiorari.
Docs. 11 at 23; 12 at 442. Marshall replies that the claim is not defaulted because
the lethal injection protocol changed in September 2014, and his claim “did not
accrue until after [his] Rule 32 hearing and the proceedings in the Court of Criminal
Appeals. ..” Doc. 17 at 49But Marshall provides no further explanation for his

contention and it is unclear to the court whignoceduraldefault exception hes

50 At the Rule 32 evidentiary hearing, the court engaged in the following discussion with
Marshall's counsel:

[The Court]: | dont see that as extraneous in the sense of somebody going out and
looking in a medical book and bringing it back.

[Marshalls Rule 32 Counsel]: Or calling your doctor friend.

[The Court]: Exactly. If you had testimony of that, tisadifferent . . . You know, |

tried 20 years worth of sexual assault cases as a prosecutor and talke @ffjer

the fact, and those kind of things do come up. | disagree with you and | will sustain
your objection.

Vol. 45, Tab 65 at 52.
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invoking. See Edward$29 U.S. at 455. In light of Marshall’s failure to adequately
argue higrocedural defaulposition this court finds he failed texhausthis claim.

Alternatively,this claimfails on the merits'Federal habeas corpus law exists
to provide a prisoner an avenue to attack the fact or duration of physical
imprisonment and to obtain immediate or speedier reled&dlg v. Sec'y, Fla.
Dep’t of Corr, 654 F.3d 1266, 1267 (11th Cir. 2011). When a deathimovate
challenges a state’s execution protocol, he attacks “the means by which the state
intends to execute him, which is a circumstance of his confinenldotNabb v.
Comm’r, Ala. Dep’'t of Cort. 727 F.3d 1334, 1344 (11th Cir. 2013) (citing
Hutcherson VRiley, 468 F.3d 750, 754 (11th Cir. 2006)ssues sounding in habeas
are mutually exclusive from those sounding in a 8§ 1983 actidnTherefore, “[a]
8 1983 lawsuit, not a habeas proceeding, is the proper way to challenge lethal
injection procedurestd. (citing Tompkins v. Sec'y, Dep't of Corb57 F.3d 1257,
1261 (11th Cir. 2009) BecauseClaim C “does not attack the validitgf [his]
conviction or death sententéslossip v. Grossl35 S. Ct. 2726, 2738 (2015), it is
due to be denied.

D.

Marshall asserts in @im D that Alabama’s lethal injection protocol is

unconstitutional becaushis sentence to die is based on an advisory jury verdict

that was not unanimotiDoc. 7 at 51. As Marshall puts &llowing a death sentence
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based on a nennanimougury recommendation violatéss Sixth Amendment right
to a trial by jury Id. at 52.In support of his proposition, Marshall citesng v.
Arizong 536 U.S. 584, 5889 (2002) andApprendi v. New Jerse$30 U.S. 466
(2000) However, Marshall fails to pvade any analysis as to how these cases
support his position Id. at 51. Instead, Marshall onlyguotes Justice Scalia
concurrence irRing bemoaning the decline of the right of trial by jury and the
practice of & judge[finding] that an aggravating faat@xisted.”ld. at 52 (citing
Ring 536 U.S. at 612emphasis in original)The concurrence is not hélh.
1.

Marshall raisd this issue for the first time in his Rule 32 proceeditigic.
13, Vol. 10, Tab 4ht 13334; Vol. 44, Tab 61 at 1487, citing RingandApprendi
to arguetha because the jury’s recommendation of death was not unanimous and
becaus€it is impossible to determine whether the jury found [any aggravating
circumstancepeyond a reasonable doubtidc 13, Vol. 10, Tab 41 at 133)e

“procedural safeguards were ahs[and] Marshall's death sentence violat[ed] the

51 On direct appeal, Marshall did not address the constitutionality of the Stapétal c
sentence structure in his brief to th€ BA. Doc. 13, Vol. 8, Tab 29 at20. Instead, his first attack
with any relation to the sentencing scheme arises in his petition for certoothe Alabama
Supreme Court, in which he challenges the #vetant judicial override provision: “the statugor
scheme for capital murder prosecutions in Alabama provides for judicialdeefrine verdict of
a trial jury [which] adversely affected the jury’s role in the sentencioggss and . . . denied
[Marshall’'s] constitutional rights under the Fifth, SixtEighth and Fourteenth Amendments.”
Doc. 13, Vol. 9, Tab 34 at 1B4. The Court denied Marshall’s petition and did not reach the merits
of his arguments. Doc. 13, Vol. 9, Tab 35 at 66.
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Fifth, Sixth, Eighth, and Fourteenth Amendmentd,”’at 134.While declining to
addressspecifically the merits of theunanimity argument, the @CA denied
Marshall’'s broader claim that Alabama’s capital sentencing scheme violated the
United States Constitution. Doc. 13, Vol. 45, Tab 65 at 40 (dixngarte Waldrop
859 So. 2d 1181, 1190 (Ala. 2002R{hg and Apprendido not require that a jury
weigh the aggravating circumstances and the mitigatingostances.”))Thecourt
held that the Rule 32 trial court properly dismissed Marshall's cla@tause
“Marshall could have, but did not, challenge the constitutionality of Alabama’s
capital sentencing scheme on [direct] appeabc. 13, Vol. 45, Tab 65 a40.
Indeed, lecauseMarshall failed to raise his claim in his direct appé#at, ACCA
reasonabyl found that it is preemptednd itis due to be denied.
2.

Alternatively, theclaim fails on the meritd.he holdings irApprendiandRing
aremore limiting thanMarshall contendsApprendiheld that “[o]ther than the fact
of a prior conviction, any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury, and proved beyond a
reasonable dowlj Apprendj 530 U.S. at 490And Ring applied Apprendito the
death penalty context, holding tHa#causeaggravating circumstanceseused to
justify increasinga defendant’'smaximum punishment from life imprisonment

without paroleto death these ciramstances aréhe functional equivalent of an
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element of a greater offense,” amdstbe found by a jury rather than a judéeng,
536 U.S. at 609.Thereafter, e Court appliedRing to find Florida’s capital
sentencing scheme violated the Sixth Amendment right to an impartial jury by
“requir[ing] the judge alone to find the existence of an aggravating circumstance
Hurst v. Floridg 136 S. Ct. 616, 6242016)>2

Alabama’s capital sentencing scheme at the time of Marshall’s direct appeal
mirrored Flaida’s preHurstscheme: the sentencing phase required the jury to “hear
the evidence and arguments of both parties, deliberate, and return an advisory verdict
recommending either life imprisonment without parole (if it determined that no
aggravating circumstances existed, or that the aggravating circumstances did not
outweigh the mitigating circumstances) or death (if it determined that one or more

aggravating circumstances existed, and that they outweighed the mitigating

52 Under Florida’s preéHurst capital sentencing schemthe sentencing judge held an
evidentiary hearing, after which the jury would propose by majority vote an “advisoignse”
without divulging the factual basis for their recommendati86 S. Ct. at 620 (citations and
guotation marks omitted). The sentencing judge would then independently weigh the aggravat
and mitigating circumstances and impose a sentence “notwithstanding timeneadation of the
jury.” Id. (citations and quotation marks omitted). Though the scheme required that thgiyelge
“great weight” to the jury’s recommendation, the sentence was “the trial judgegsemdient
judgment.”ld. (citations and quotation marks omitted). The Supreme Court held that the Sixth
Amendment right to an impartial jury requires that a “death sentenba$led] on a jury’s verdict,
not a judge’s factfinding” and that by allowing “the judge alone to find the existef an
aggravating circumstance,” the Florida scheme was unconstitutiorat.624.

Because the Supreme Court decidtedst after Marshdls conviction became final on
direct appeal, the court considetsrst“only to the extent it reflects an application and explication
of the Supreme Court’s holding Ring” Waldrop v. Comm’r, Alabama Dep't of Caoriz11 F.
App’x 900, 923 n.6 (11th Cir. 2017).
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circumstances).Waldrop v. Comm’rAlabama Dep’t of Corr.711 F. App'xat922
(citing the pre2017 version of Ala. Code § 13%:46(e))>® The trial judge would
then“independently determethe appropriate sentencéd. (citing the pre2017 §
13A-5-47(e)). Thetrial court could impose the death sentence “notwithstanding a
contrary jury recommendation” so long as “the court found that at least one
aggravating circumstance existed, and that they outweighed any mitigating
circumstances.ld. (citing the pre2017 § 13A5-47(e)).

A death sentence in Alabama requirdtht “at least one aggravating
circumstance as defined in 1&49 [must] exist[].® Ala. Code § 13A5-45(f).
When a defendant is convicted of a capital offense for which one ehtheerated
aggravating circumstances is an element, “any aggravating circumstance which th
verdict convicting the defendant establishes was proven beyond a reasonable doubt

at trial shall be considered as proven beyond a reasonable doubt for purposes of the

53 Alabama amended its capital sentencing scheme in 38&%,B. 16, 2017 Leg., Reg.
Sess. (Ala. 2017), making the jury’s sentencing recommendation binding on theSeaéia.
Code 8§ 13A-5-47(a) (2017) (“Where a sentence of death is not returned by the jury, the court shall
sentence the defendant to life imprisonment without parole.”).

>4 These aggravating circumstances include the two capital offenses of whidtaMaes
convicted:

(1) The capital offense was committed by a person under ser@émprisonment.

(2) The defendant was previously convicted of another capital offense or wa felon
involving the use or threat of violence to the person . ..

(4) The capital offense was committed while the defendant was engaged or was an
accomplice inthe commission of, or an attempt to commit, or flight after
committing, or attempting to commit, rape, robbery, burglary, or kidnapping.

Ala. Code § 13A-5-49.
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sentencing hearing.” Ala. Code 8§ 15M5(e) seeEx Parte McNabp887 So. 2d
998, 1006 (Ala. 2004 hplding that even a nonunanimous recommendation of death
proved the jury had unanimously found an aggravating factor, and this fifisling
sufficient to satisfyRing”). And, “[tlhe decision of the juryto recommend a
sentence of death must be based on a vote of at least 10 jafarsCode § 13A5-
46(f).

Marshall contends thatRing and Apprendi requirel a unanimous
recommendation adeathby a jury Doc. 7at 51.The ACCA disagree@nd denied
Marshall’s broadercontentionthat Alabama’s capital sentencing scheme violated
the United States Constitution. Doc. 13, Vol. 45, Tab 65 at 40 (ddng@arte
Waldrop 859 So. 2d 1181, 1190 (Ala. 2002R{ti\g and Apprend do not require
that a jury weigh the aggravating circumstances and the mitigating
circumstances.”)}® This conclusion is not “so unreasonable that no ‘fairminded

jurist’ could agree with the conclusionWaldrop 711 F. App’x at 923 (citing

55 Alabama courts have upheld the Alabama schemeldifiest. See Ex Parte Bohannon
222 So. 3d 525, 533 (Ala. 2016) (“Our readingAgiprendj Ring andHurst leads us to the
conclusion that Alabama's capisdntencing scheme is consistent with the Sixth Amendment.”);
see alsaCreque v. State272 So. 3d 659, 730 (Ala. Crim. App. 2018) (rejecting a defendant’s
constitutonal challenge to Alabama’s allowance of juries to recommend death based on a non
unanimous verdict)Gobble v. Statel04 So. 3d 920, 977 (Ala. Crim. App. 201(Rifigdoes not
require a unanimous recommendation for the death penalty before a defeayd@ sentenced
to death”).And, in Waldrop the Eleventh Circuit indicated the Alabama Supreme Court’s holding
was consistent withlurst because the jury, not the judge, found the aggravating circumstance.
Waldrop 711 F. App’x at 924 (“the Sixth Amendntethoes not allow the trial court to find an
aggravating circumstance, independent of a jury’s factfinding, that issaegder imposition of
the death penalty”) (citations and quotation marks omitted).
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Harrington v.Richter, 562 U.S. 86, 101 (201)1)n fact, the same concurrence from
Justice Scalia that Marshall citespports thédCCA'’s holding: “the jury must find

. .. that an aggravating factor existed. Those [s]tates that leaviirtiege.life-or-

death decisio to the judge may continue to do-sby requiring a prior jury finding

of aggravating factor in the sentencing phase or, more simply, by placing the
aggravatingfactor determination (where it logically belongs anyway) in the guilt
phase.”Ring, 536 U.S.at 61213. And “[n]othing in Ring—or any other Supreme
Court decision- forbids the use of an aggravating circumstance implicit in a jury’s
verdict.” Lee v. Comm’r, Alabama Dept. of Cqrv26 F.3d 1172, 1198 (11th Cir.
2013)

Marshall’'s jury unanimously founam guilty of two capital offenses, murder
while committing burglary in the first degree and murder while committing sexual
abuse in the second degrdaring the guikphase of the triaDoc. 13, Vol. 6, Tab
15 at 73436.Both of these offeses contain an aggravating circumstance as defined
by Alabama Code § 13A-49.5° Therefore, Marshall’s jury unanimously found the
facts that made him deaétigible beyond a reasonable doubit.the conclusion of
the sentencing hearing, eleven members of the jury recommended aeaihea
recommended life imprisonment without the possibility of parfote. 13, Vol. 7,

Tab 23 at 799The ACCA'’s rejection ofMarshall’sRingandApprendiclaims was

6 Seen. 54supra
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not an unreasonable applicatioregher caseThus,Marshallis not entitled to relief
onClaim D.
E.

Marshall assertsin Claim E thatAlabama’s lethal injection protocol is
unconstitutional because “the death penalty itself is cruel and unusual punishment
based on its purportetserious unreliability, . . . artvariness. . ., and . . .
unconscionably long delayp’ Doc. 7 at 5253 (citations omitted)But, the Supreme
Court hasheld that “capital punishment is constitutionaBaze v. Ree$53 U.S.

35, 47(2008) (citing Gregg v. Georgia428 U.S. 153, 1871976) (“We hold that
the death penalty is not a form of punishment that may never be imposed, regardless
of the circumstances of the offense, regardless of the character of the ofé&ader,
regardless of the pcedure followed in reaching the decision to impose)it.”)
ThereforeClaim E is due to be denied.

F.

Finally, Marshall asserts in Claim F that the prosecution violated his Due
Process rights under the Fourteenth Amendment by withholding favorable material
evidencan violation ofBrady v. Maryland373 U.S. 83 (1963)Allegedly,the State
withheld DNA testing from the victim and failed to disclose thatlifued handcuffs
were found in Marshall’s nightstardfore trial Doc. 7 at 5364. Marshallreasons

that “none of [the victim’s DNA] evidence could be linked to Marshall or the State
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would have talked about it at triald. He further states that had his counsel known
about the fudined handcuffs before trial, they could have developed an alternative
narrativeto explain why Marshall had the cuffs in his possesgion.

1.

Before turning to the merits of these claims, doairt considersvhether
Marshallproperly exhausted and preseriteese claimsndirect appealTheACCA
found thatthe Rule 32 court properly degedthe Brady claims abandonednder
Rule 28(a)(10) of the Alabama Rules of Appellate Procedure. Vol. 4619 ab57
58.Indeed Marshall did not raisBradyclaims in his direct appedbeéeVol. 8, Tab
29, 31, 32; Vol. 9, Tab 34And, in his First Amended Rule 32 Petition and his
“Amendment®® to that petition,while Marshall outlines thdegal framework
applicable to @&radyclaim and alleges some related facts in his case, he failed
apply the law to the facts support his contention ofBxadyviolation. Seevol. 10,
Tab 42 at197-99, Vol. 12 Tab 47 at 57-79. Moreover, a reiew of Marshall’s

appealof the denial of his Rule 32 petitiondicatesthat, like in hispetition to this

5" Marshall claims his trial cowsel would have argued Marshall had confiscated the cuffs
from the victim by linking the cuffs to a letter found in Marshall’s wallet from the victimeto h
boyfriend in which she “refers to handcuffing her boyfrieridigt. 7at 54

%8 Marshall filed his oginal Rule 32 petition on April 23, 2009 and his First Amended
Rule 32 Petition on July 10, 2009. Vol. 14, Tab 56 at-882The circuit court summarily
dismissed several claims in Marshall’s First Amended Petition and grantedavientéeeamend.
Id. Marshall filed an “Amendment” to his First Amended Petition on October 2, 2009 he
circuit court and ACCA considered this “Amendment” in conjunction with Marshé&ik'st
Amended PetitionSee generallid.; Vol. 45, Tab 65.
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court,he only cited tBradyin the argument heading but offered no explanation of
how the Stat@urportedlywithheld DNA testing of samples taken from the vicdm
body, results from the rape kit, and fur lined handcuffs found in Marshall's
nightstandVol. 44, Tab 61, 155%4. “In order to satisffRule 28(a)(10) as to that
particdar issue, [Marshall] was obliged to include in his appellate brief an adequate
recitation of facts relied on, citations to relevant legal authorities, and an analysis of
why those authorities support an argument of reversible efiaylorv. Dunn 2018
WL 575670, at *17 (S.D. Ala. Jan. 25, 2018). Merely citingitadyis not the same
thing asproviding analysis as to whyBrady supports his argumentherefore, m
light of Marshall’s failure to explain in his Rule 32 brief how those items were both
excupatory and material, the issue is not properly befoisecburt for review.
2.

Alternatively, Marshall has failed to establisiBaady violation. Brady held
that “the suppression by the prosecution of evidence favorable to an accused upon
request violees due process where the evidence is material either to guilt or to
punishment, irrespective of the good faith or bad faith of the prosecuBoad,
373 U.S. at 87To satisfy the materiality prong, Marshall must demonstrate “a
reasonable probabilith&t, had the evidence been disclosed to the defense, the result
of the proceeding would have been differeBioyd v. Comm’r, Ala. Dep’t of Corr.

697 F.3d 1320, 133411th Cir. 2012) (citations and quotation marks omitted)
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Assumingarguendothat the Sta indeed suppressed evidence about the DNA
samples and handcuffs, Marshall has failed to demonstrate “a reasonable probability
that, had the evidence been disclosed to the defense, the result of the proceeding
would have been differentUnited States v. &jley,473 U.S. 667, 6821985).
Marshall must show that “in light &l of the evidenceincluding items untainted

by the Brady violation, it is reasonably possible that the jury would entertain a
reasonable doubt regardifigarshall’d guilt.” Maharajv. Sec'y for Dep't of Coryr

432 F.3d 1292, 1310 (11th Cir. 2006itdétions and quotation mks omitted) “The
quesion is not whether the defendant would more likely than not have received a
different verdict with the evidence, but whether in its absence he receivettialfair
understood as a trial resulting in a verdict worthy of confideridedt 1316.

Consideing the DNA sampleandthe fur handcuffs individually, anithen
collectively?® the courtdoesnot find that the absence of the items prohibited
Marshall fromreceivinga fair trial ora verdict worthy of confidenceMarshall
presents only conjecturethat he State suppressed the evidence, that his counsel

did not know itexisted®® that counsel coulchave usd the evidencéavorably had

9See Mahargj432 F.3d at 1310 (stating ttiae district court “should consider edgrady
item individually, and only then making a determination about the cumulative impact.”)

%0Conjecture obviously does not establish that trial counsel did not know about this
evidenceMarshall has also failed to demonstrate that trial counsel was negligent ingséekin
evidence or was unaware of their existeiS®®e generallgoc. 7.And, “[w] here defendants, prior
to trial, had within their knowledge the information by which they could have asesltthe
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they known about it, and that these favorable arguments would have significantly
altered the cas&eedoc. 7 ab3-54; doc 17 at 58But the only indicatiorMarshall
providesthat the handcuffs were favorable to him is a claim that his counsel could
have prepared an alternative theory explaining their presence. Doc. 7Aaidb3.
Marshall's only argument regarding the purpdrtavorability of the DNA evidence
is an inference that if the State could have linked it to Marshall, they wouldldave.
These contentions anesufficient.

Finally, Marshall offers nothing to proveprejudice Docs. 7 at 5354; 17 at
58. In fact, based on the other evidenadatever arguments Marshall’'s counsel
made regarding the handcuffs and the DNA would not rise to a “reasonable
probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been differéitnited States v. Bagley73 U.S. 667, 682
(1985). TheState offered significantévidenceof Marshall's guilt—he confessed to
the murder; he led investigators to the body; the victim’s stolen belongings were
found outside ohis home and near his worlgue;andwitnesses testified abohis
absence at work and his presence near higifexs home on the day of the murder.
Vol. 45, Tab & at 2324. At most, the allegedly suppressed evidence would have

provided counsel a couple more arguments to distance Marshall from the murder,

allegedBrady material, there is no suppression by the governméemited States v. Grigg3l3
F.2d 672, 674 (11th Cir.1983).
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but it could not rise to the level of changing the guilty verdiberefore, Bcause
Marshall provides nothing more than a mere citation aswhgectureio support his
Bradyclaims Claim E isdue to be denied as well.

V.

For dl these reasons, and after careful review, the grarits Marshall’s
petition for a writ of habeas corpus, doc. 7, as to his claim alleging ineffective
assistance of counsel at the penalty phase of hisAnatit of habeas corpus shall
issue directig the State of Alabama to vacate and set aside the dmddnese in
Marshall v. State992 So. 2d 762 (Ala. Crim. App. 2007), unless within 90 days of
this judgment’s entry, the State of Alabama initiates proceedings to retry Marshall’s
sentence. In the alternative, the Statédlabamashall resentence Marshall to life
without the possibility of parol@ separate order will be entered.

DONE the 23rdday ofOctober, 2020

-—ﬁiadmo b Ul

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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