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N.D. OF ALABAMA

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
WHOLESALECARS.COM,
Plaintiff,
V. 2:16-cv-00155-K OB
CORY HUTCHERSON,

Defendant.
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MEMORANDUM OPINION AND ORDER

Defendant Cory Hutcherson filed for Chapter 7 bankruptcye engaged in
arbitration of aremployment discrimination claim against plaintiff
Wholesalecars.com. Ms. Hutcherson did not disclose her bankpgittgnto
the arbitratorand she did not disclose thendingarbitration to the Bankruptcy
Court. Ms. Hutcherson receivad116,677.2arbitration award andid not
disclosethe award to the BankruptcyoGrt.

This matter comekefore the court oWholesalecars.com’SMotion to
Vacate Arbitration Award and/or Preclude Enforcement Thereof” (doc. 1) and Ms.
Hutcherson’'sesponseatyled as dmotion to dismiss(doc. 18). Upon filing for
Chapter 7 bankruptcy protecticime petitioner'sassets, including legal claims,
become the pertyof the bankruptcy estate; théholesalecars.co@rguesMs.

Hutcherson fraudulentlgrocured tharbitrationaward bypursuing arbitratiom
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her own namevhenthe standing to do dmelonged to the bankruptcy trustee
Accordingly, Wholesalecars.com ask®e court tovacate the awardnder Title9
U.S.C. 8 10(a). Alternatively, Wholesalecars.com asks the court to judicially estop
Ms. Hutcherson from enforcing tlaebitrationaward because she intentionally hid
the awad from hercreditors, the bankruptcy trustee, and the Bankruptcy Court

As discussed below, because Ms. Hutcherson’s lack of standing did not
affect the arbitrator’s final decision, Ms. Hutcherson did not procure her award by
fraud for purposes of Title 9 U.S.C. § 10(a). Accordingly, the court denies
Wholesalecars.com’s motion to the extent that it requests vacatar Title 9
U.S.C. § 10(a) But because Ms. Hutcherson omitted her cause of action and
arbitrationaward from her original and amended bankruptcy schedules and denied
under oathlthat she was suing anyone, the court grants Wholesalecars.com'’s
motion to the extent that it requests the court to judicially détagHutcherson
from enforcing the award in heame. Theaurt does nopreclude the bankruptcy
trustee from enforcing the final award in the interest of the bankruptcy e$tate.
the extent that Ms. Hutchersom&ssponsetyled as a “motion to dismiss” is a
motion to dismiss, the court denies thetion.
l. BACKGROUND

On July 18, 2014, Ms. Hutcherson sued Wholesalecarsloemprior

employer,n the Northern District of Alabama, alleging that the company illegally



terminatecher because she was pregna®¢eHutcherson v. Wholesalecars.com
2:14cv-01382WMA. At Wholesalecars.com’s requestetourt compelled the
case to arbitration(Doc. 1 at 2).The timing of subsequent events plays a key role
in resolution of this matter.

On September 8 and 9, 2015, Ms. Hutcherson and Wholesalecars.com
participated in an arbitration hearingher employment claim(Doc. 17 at 4.

On September 25, 2015, Ms. Hutcherson fdé€thapter 7 bankruptcy
petitionin the United States Bankruptcy Court for the NortH2istrict of
Alabama. (Doc. 41). She did not disclose hsuitagainst Wholesalecars.com in
the schedules attached to her petiti@eeDoc. 1-1; Doc. 12; Doc. 13; Doc. 15;
Doc. 1:6). Thepetition required Ms. Hutcherson to report the sniSchedule B
Schedule Cor the Statement of Financial AffairdSeeDoc. 1-2; Doc. 13; Doc.

1-5). Ms. Hutcherson reported $75,6@6as the total value of her assets. (Dac. 1
1 at 33). She signed her petition under penalty of perjury. (Bbaty).

On October 1 and 22, 2015, Ms. Hutcherson'’s attofifexy posthearing
briefs in arbitration. (Doc.-X at 4). Ms. Hutcherson’s attorney dibt disclose
thebankruptcyto the arbitrator in either brie{SeeDoc. 1-8; Doc. 19).

On November 6, 2015, Ms. Hutcherson atterttheccreditors meetinigp her
bankruptcy case. (Doc:-10). At the meeting, the bankruptcy trusspecfically

asked Ms. Hutcherson, “[a]re you suing anyone for any reasad?’ (Under



oath,Ms. Hutcherson responded, “[n]o sir.IdJ).

On November 24, 2015, the arbitrator awarded $116,677.22 to Ms.
Hutcherson. (Doc.-¥ at 21).

On January 4, 2016, Ms. Hutcherson filed amended bankruptcy schiedules
disclosepreviously unscheduledebts. (Doc. 411). Shedid not disclose the
award oradjustthe valueof her assets.SgeDoc. 1-1; Doc. 111).

On January 7, 2016, theaBkrupty Court discharged Ms. Hutcherson’s
debts. (Doc. 112).

On January 28, 2016, Wholesalecars.com filed its “Motion to Vacate
Arbitration Award and/or Preclude Enforcement Thereof.” (Doc. 1).
Wholesalecars.com argues that the court should vacate thratavbiaward
pursuant to Titl® U.S.C. § 10(abecause Ms. Hutcherson procured the awsrd
fraud. (d. at 56). It alleges Ms. Hutcherson committed fraud by not disclosing
her bankruptcy in arbitration and vigersa, thus hiding an asset from her
bankruptcy estate and falsely representing to the arbitrator that se@hdithg to
pursuea claimthat belonged to the bankruptcy estafld. at 2621). Additionally,
Wholesalecars.comrgues that judicial estoppahrsMs. Hutcherson from
enforcing the arbitration awardld. at 6).

OnMarch 3, 2017this courtpermitted Rocco J. Leo, the trusteeus.

Hutcherson’'dankruptcyestateto intervene in this case. (Doc. 17 at 3



Also on March 3, 2017, the cowtdered Ms. Hutcherson and Mr. Leo to
file a response to Wholesalesaom’s motion addressing twasises: (1) whether
the arbitration award should be vacated uridge 9 U.S.C. 8 10 because it was
procured by corruption, fraud, or undue means; and (2) whether Ms. Hutcherson
should be judicially estopped from enforcing the awariain otherwise pursuing
her claim, including whether the judicial estoppel defesmeeild be arbitrated
(Doc. 17 at 7).

Subsequently, Ms. Hutchersbled aresponseatyled as a “Motion to
Dismiss” (doc. 18), a “Response to Plaintiff's Motion to Stay Proceedings,” (doc.
19), a “Response to Motion to Vacate Arbitration Award,” (doc. 20), and a
“Response to Court Order of 3/3/17” (doc. 21). In the “Response to Motion to
Vacate Arbitration Award,Ms. Hutcherson'’s attorney offers unsworn hearsay
statements from Ms. Hutcherson to explain why she did not disclose her claims
against Wholesalecars.com to the Bankruptoy@ (Doc. 20 at 2).

In his response to the motion to vacate, Mr. Leo arthatd/ls. Hutcherson
did notfraudulentlyprocure the arbitration awaly failing to disclose the
arbitration to the Bankruptcy CourtDoc. 24 at 12, 7). Also, Mr. Leo argues that
thejudicial estoppel issue is natjusticiable controversy because Ms. Hutcherson
has not asserted an interest in the awai.af 1213).

Wholesalecars.com replied to each response. (Doé82S he parties



have fullybriefed the issuespecified by the court’s March 3, 2017 orded he
Issues are ripe for resolution.
[I. DISCUSSION

a. Vacatur Under Title9 U.S.C. 8§10

The Federal Arbitration AQFAA), Title 9 U.S.C. 88 116, controls the
court’'s“very limited” review ofan arbitration awardBrown v. Rauscher Pierce
Refsnes, In¢994 F.2d 775, 778 (11th Cir. 1993)he court must confirm an
arbitration awardunless the award is vacated, modified, or corrected as prescribed
in sections 10 and 11 of [the FAA]9 U.S.C § 9.

Pursuant to Titl® U.S.C. § 10(a)(1), the court may vacate an arbitration
award “procured by corruption, fraud, or undue meaii$é Eleventh Circuit
applies a thregart test to review whether a party procured an award by fraud: (1)
the movant must establish fraud by clear and convincing evidence; (2) the fraud
must not have been discoverable by the exercise of due diligence before or during
the arbitration; and (3) the fraud must materially refaten issue in the
arbitration. Borar v. Dean Witter Reynolds, In&35 F.2d 1378, 1383 (11th Cir.
1988)

Under the third prong iBonar, the fraud materially relates to an issue in the
arbitration if itimpactsthe arbitrator’s decisionSeeBonar, 835 F.2d at 1385

(finding thatbecause the arbitrator relied on perjured testimony from an expert



witness with falsified credentials, the fraud materially related to an issue in
arbitration); Scott v. Prudential Sec., Ind.41 F.3d 1007, 101%16(11th Cir.
1998) (explaining that tharbitrators had all the material information before them,
a fact that precludes vacatur under 8 10(&)(MCI Constructors, LLC v. City Of
Greensborp610 F.3d 849, 859 (4th Cir. 201(@)ting Bonaranddenyingvacatur
when the moving party did not offer “any evidence that the undue means in dispute
actually factored into the arbitration pandiability determination); Forsythe
Int'l, S.A. v. Gibbs QOil Co. of Texa815 F.2d 1017, 1022 (5th Cir. 1990iting
Bonarto support that thgprocured by” fraud language requires a “nexus between
the alleged fraud and thasis for the panel’s decisign

Wholesalecars.com’s motida vacatdails under the “materially relate
prong inBonar. Wholesalecars.com hast demonstrated hois. Hutcherson’s
failure to disclosénerbankruptcy filingaffected tharbitrator’'s decision The
arbitrator found thatVholesalecars.comtid not refuteMs. Hutcherson’s direct
evidence of pregnancy discriminationofferany legitimate explanation for
terminating Ms. Hutcherson(Doc. 17 at 1614). The arbitrator’s decision, the
merits of the case@nd Wholesalecars.com'’s ability to present its defense would
nothavechange hadMs. Hutcherson revealed her lack arafingand the trustee
wasappropriately substituted to the arbitration

BecausaVholesalecars.com has not established thadltbged fraud



materially relatedo an issue imrbitration,the court denieg/holesalecars.cos
motion to the extent thatréquests vacatur undéitle 9 U.S.C.8 10(a)

b. Judicial Estoppel

Wholesalecars.com asks the court to judicially estop Ms. Hutcherson from
enforcing the arbitration awarmd her own name Wholesalecars.com argues that
Ms. Hutcherson intentionally hid hetaimsfrom the Bankruptcy Court to keep the
arbitrationaward away from the claims of her creditors. The court agrees.

“[T] he doctrine of judicial estoppel rests on the principle that absent any
good explanation, party should not be allowed to gain an advantage by litigation
on one theory, and then seek an inconsistent advantage by pursuing an
incompatible theory. Slater v. U.S. Steel Cor@71 F.3d 1174, 11881 (11th
Cir. 2017)(citations and quotation marksndgted). Whena Chapter 7 debtatoes
not disclose to the bankruptcy court a civil action she pursues against a defendant,
acourt may judicially estothe debtofrom pursuinghe civil actionif the debtor
“intended to make a mockery of the judicialteys’ Slater, 871 F.3dat 1180.

To determine whetherartyintended to make a mockery of the judicial
system*“a court should look to all the facts and circumstances of the particular
case.” Slater, 871 F.3d at 1185As the Eleventh Circuit instructed,

. . . thecourt may consider such factors as the plaintiff's level of

sophistication, whether and under what circumstances the plaintiff

corrected the disclosures, whether the plaintiff told his bankruptc
attorney about the civil claims before filing the bankeyp
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disclosures, whether the trustee or creditors were aware ofvihe c
lawsuit or claims before the plaintiff amended the disclosures,
whether the plaintiff identified other lawsuits to which he was party,
and any findings or actions by the bankruptcy court after the omission
was discovered.
Slater, 871 F.3d at 1185In addition,the court‘is free to consider any fact or
factor it deems relevant to the intent inquiryd. at 1185n.9.

Ms. Hutchersorad three opportunities to disclose her laws8lie omitted
the lawsuit from her original bankruptcy schedubtienied under oath at the
creditors meeting that she was suing anyone, and omittediietion award
from her amended bankruptcy schedules. She never attempted to disclose the
lawsuitbefore Wholesa&carscom filed its motion to vacate after the Bankruptcy
Court discharged her debts.

Her first opportunity to disclose her claim against Wholesalecars.com was
when she filed her bankruptcy petititd months afteshe broughsuitagainst
Wholesalecars.com. She failed to do By.itself, this omissiordoes not

demonstratentent to make a mockery of the judicial system. Indeed, “[i]t is not

difficult to imagine that some debtors . . . may not realize that a pending lawsuit

gualifies asa ‘contingent and unliquidated claim™ or a “suit[Jaadministrative
proceeding[] to which the debtor is or was a party'laBnedby the bankruptcy
schedulesSlater, 871 F.3d at 1186So0 the court gives Ms. Hutcherson the benefit

of the doubt as to her first omissibom her bankruptcy schedules of her claims



against Wholesalecars.com. But the court considers all facts and circueastanc
togetherand the court cannot excuse the remainder of Ms. Hutcherson’s conduct.

Next, and most egregiously, at tNevember 6, 2016ankruptcy creditors
meeting, Ms. Hutcherson plainly denied under oath that she was suing anyone
when she was suing Wholesalecars.cdine bankruptcy trustaenambiguously
asked Ms. Hutcherson if she was “suing anyone for any reason” and she responded
under oath with “no sir.” oc. 1:10). Ms. Hutcherson had little room to
misunderstand th&implequestion and her answer was falsshe wasn fact
suing Wholesalecars.com and actively pursuing that case in arbitr&hensued
Wholesalecars.com on July 18, 208keeHutcherson v. Wholesalecars.ca2ril 4
cv-01382WMA. She testified at the arbitration hearing on September 8 or 9,
2015. (Doc. 17 at 4). Her dtorneyfiled posthearing briefs on October 1 and 22,
2015. (Id.) But the arbitrator had not issued any decision at the time of the
creditors meeting. Seed.).

The courtguestionsvhat else Ms. Hutchersaould reasonably consider her
action against Wholesatars.conto be besides “suing anyonePerhaps.
Hutcherson dichot understand that pending arbitratiofisising anyone” or that
the lawsuit did not end after the arbitration heariffpwever, gien that shéled
a claim with the EEOC, thanitiated the lawsuitsought monetary damages,

personally participated in the hearing, and did not receivénaigationthat the
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suitended the court doubts that she could reasonably misunderstand the trustee’s
straightforward questiorfare you suing anyone for any reason?”

Then on November 24, 2015, the arbitrator unambiguously communicated
that Ms. Hutcherson owned a right to paymer1if6,677.2Zrom
Wholesalecars.com(Doc. 17 at 23). Approximately six weeks latéfs.

Hutcherson filed amended bankruptcy schedules to report previously unscheduled
liabilities. (Doc. :11). She representdtiat she read the “truiend correct

schedules ysigning the'declaration under penalty of pary” attached to the
schedules(ld. at 25). The schedies were not true and correct becaMse

Hutcherson did not adjust the value of hssetdo includethe $116,677.22

arbitration award (See id.Doc. 11 at 33).

Unlike the first omission, the couramot construghis omission as anere
misunderstanding. When Ms. Hutchersgjainrepresented that she did not have
any previously unscheduled asséts. Hutcherson knew slp@ssessedn award
from a prepetition cause of action worth $116,67.7 P2esize of the award
itseli—the awardexceeds the total value of her scheduled assetd h(p02.22—
evidencesMs. Hutcherson’s awareness of and motive to conceal the award.
Furthermoreshe amended her liabilities on a form that prompted her to also report
the value of her assetsSgeDoc. 1-11at 23). BecauséMs. Hutcherson knewhe

had a duty toeport—and didreport—previously unschedulddbilities, she likely
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knewshe had to report previously unsduledassetsas well.

To explain why Ms. Hutcherson did not disclose her lawsuit to the
BankruptcyCourt, ker attorney—who was not her bankruptcy attorregpffers
unsworn hearsay statements without an affidavit from Ms. Hutche/Atrough
not properly before the cot becauséhe statements aktearsayin an abundance
of caution, the court has considered whether it can give any weight at all to these
statements. Thestatements do not alter the court’s decision.

Ms. Hutcherson'’s attorney states that Ms. Hutcherson toldamruptcy
attorney about a deposition before filing for bankruptcy and signed her petition in
the presence of her attorney’s secretary who did not review the forms with her.
(Doc. 20 at 2) Thisexplanation might demonstrate that Ms. Hutchersially
disclosedo her bankruptcy attornespmething about some legal proceeding in
which she gave a depositiokinderSlater, the courconsidersn Ms.

Hutcherson’s favor whether she “told [her] bankruptcy attorney about the civil

claims before filing thdankruptcy disclosuré’s Slater, 871 F.3d at 1185.

! The statements are hearsay because Ms. Hutcherson'’s attorney states what Ms.
Hutcherson told himSeeFed. R. Evid. 801(c). Although this case does not come before the
court on a motion for summary judgmeng district court may consider a hearsay statement in
passing on a motion for summary judgment if the statement could be reduced to agimissibl
evidence at trial or reduced to admissible forml8nes v. UPS Ground Freighi83 F.3d 1283,
1293-94 (11th Cir. 2012) (quotindacuba v. Deboerl93 F.3d 1316, 1323 (11th Cir. 19R9)
The court considers the hearsay statements in passing because the stataunebt reduced to
admissible form in a sworn affidavit from Ms. Hutchers@eeMerrill Lynch, Pierce, Fenner &
Smith, Inc. v. Lambrod4 F. Supp. 2d 1337, 1342 (M.D. Fla. 1998) (considering hearsay
statements from a party’s attorney on a motion to vacate arbitration award).
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Ms. Hutcherson’s attornestateghat Ms. Hutchersodid not report the
award in her amended schedules becausedsti@ot realize she had a duty to
report the award.” (Doc. 20 at ZJhe court is not convincedVis. Hutcherson
knewshe had a duty to reperand did repor—previously unscheduldabilities,
yet she made no attempt to report a previously unscheduled and substantial asset
she knew she possess&bmeone does not forgetecently awarde$116,677.22
asset.

In addition, Ms. Hutcherson’s attorndgesnot justify Ms. Hutcherson’s
conduct at the creditors meetinls. Hutcherson’s attorney states that Ms.
Hutchersorfwas aware of the arbitratiolshe was not asked about claims or
depositions or arbitration. She answered all questions honestly to the best of her
ability.” (Doc.20 at 3. These statements fail &dleviatethe court’s suspicion
thatMs. Hutchersomlid understand thathe wasuingWholesalecars.cofimecause
her case began as a charge of discrimination with the EEOC then moved to
litigation in court before going to arbitratioishe dd not answer honestly the
direct question’are you suing anyone for any reasormhe question was not a
trick question. If she did not understand the direct and straightforward question,
she should have asked tarification. She did not do so, and answered falsely
without an articulated reason to do so.

Based on the foregoing reasons, the court infers that Ms. Hutcherson

13



intended to make a mockery of the judicial sysbgnmtentionally hiding her

lawsuit and arbitration award from the Bankruptcy Court to keep the award away
from her creditors Accordingly, the court grants Wholesalecars.com’s motion to
the extent that it requests the court to judicially estop Ms. Hutcherson from
enforcing the arbitration award in her name.

The court does not judicially estop Mr. Leo, as bankruptcy trustee, from
enforcing the award in the interest of the bankruptcy estate. Mr. Leo never took
inconsistent positiongnder oath The court has not vacated or set aside the award.
Theawardremains finabutbelongs to the bankruptcy estate.

[Il. CONCLUSION

The courtDENIESIN PART Wholesalecars.com’s motion to teetent
that it requests the coud vacate the arbiation awarcunder Title9 U.S.C. §

10(9. The courtGRANTSIN PART Wholesalecars.com’s motion to the extent
that it requests the court to judicially estop Ms. Hutcherson from enforcing the
arbitrationaward. The couDENIES Ms. Hutcherson’'sesponse styled as a

“motion to dismiss’'to theextent that it is a motion to dismiss

DONE andORDERED this 27thday ofMarch 2018

s . A

Aurm & Lpdies
KARON OWEN BOWDRE
CHIEF UNITED STATES DISTRICT JUDGE
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