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MONTAGUE MINNIFIELD
Plaintiff ,
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CITY OF BIRMINGHAM , et al.,

N N N N N N N N N

Defendants

MEMORANDUM OPINION AND ORDER

Montague Minnifield worked as a police officer for the Birmingham Police
Department. According to Mr. Minnifieldhe City of Birmingham and Sergeant
Heath Boacklethe defendants in this casikscriminated against him because he is
African-American, and they retaliated against him for filingultiple internal
grievances and charge$ discrimination with the EEOCMr. Minnifield brings
Title VII claims of disparate treatment, retaliation, and hostile work environment
against the City. Mr. Minnifield brings 8§ 1983 claims of disparate treatment and
retaliation in violation of 81981 against the City arféyt. Boackle in his individual
capacity.

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, the defendants
ask the Courta enter judgment in their favor on all of Mr. Minnifield’s claims

against them. (Doc. 41). The defendants also ask the Court to strike all or part of
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six affidavits which Mr. Minnifield submitted in response to ehmotion for
summary judgment. (Doc. 65). For the reasons explained below, titedéaies
the defendants’ motion to strike, and the Court grantsringoa denies in part the
defendants’ motion for summary judgment.
l. SUMMARY JUDGMENT STANDARD

“The court shall grardummaryjudgmentif the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(a). To demonstrate that there is a genuine
dispute as to a material fact that preclusi@smaryjudgment a party opposing a
motion for summaryjudgmentmust cite “to particular parts of materials in the
record, including depositions, documents, electronically stored information,
affidavits or declarations, stipulations (including those made for pagof the
motion only), admissions, interrogatory answers, or other materials.” Fed. R. Civ.
P. 56(c)(1)(A). “The court need consider only the cited materials, butyit ma
consider other materials in the record.” Fed. R. Civ. P. 56(c)(3). When
consideing asummaryjudgmentmotion, the Court must view the evidence in the
record in the light most favorable to the amoving party and draw reasonable
inferences in favor of the nemoving party. White v. Beltram Edge Tool Supply,
Inc., 789 F.3d 1188, 119(11th Cir. 2015). The Court describes the evidence in

the summary judgment record accordingly.



I. FACTUAL BACKGROUND

A. Mr. Minnifield’s Employment History wh the City and his First
GrievancesEEOC Clarge and Lawsuit

Mr. Minnifield started working as a police officer fitre Birmingham Police
Department (BPD)n 1997. (Doc. 571, p. 11). In 2009, Mr. Minnifield applied
for transfer tathe TacticalJnit within BPD. (Doc. 571, pp. 1213). The Tactical
Unit is “comprised of Solo Motorscouts, Mounted Patrol, Freeway Patrol, Hit and
Run, Patrol K9 Teams, Airport (TSA) KB Teams, and Warrant Details.” (Doc.
57-11, p. 1). Because the City denied him a position in the Tactical Whit,
Minnifi eld filed agrievancewith the PersonnelBoard of Jefferson County(Doc.
57-1, p. 13 Doc.5813, p. ).

On October 26, 2009he City transferredMr. Minnifield to the Tactical
Unit. (Doc. 571, p. 32; Doc. 48, p. 26 As a member of the Tactical WnMr.
Minnifield tried repeatedly to obtain particular assignments within the unit. This
lawsuit pertains to his efforts in 2013, but a brief review of Mr. Minnifield’s
previous efforts helps set the stage for the events in 2013.

In 2009, Mr. Minnifield selected the TSA-& Unit as his first choicand
the Motorscout Unit as his second choice for assagrt in the Tactical Unit
(Doc. 571, p. 33). The Cityassignedim to the Freeway Uniinstead (Doc. 57
1, p. 33). On August 13, 2010, BPD certified that Mr. Mifield completed a

course in basic police motorscout schdmit BPD did not honor the certification
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(Doc. 5%1, p.34; Doc. 5811). On August 11, 2011, based on his inability to
obtain an assignment in theotarscoutsection or thek-9 section of the Tactical
Unit, Mr. Minnifield filed a secondgrievance with the Personnel Boar(Doc. 57

1, p. 34)

Just before Mr. Minnifield filed his second grievance, the Commander of the
Tactical Unit announced a vacancy in theATK-9 Unit. (Doc. 5813, p.2). On
December 8, 2011, Sgt. Heath Boackle sent Mr. Minnifield a memo which stated
that BPD placed Mr. Minnifield on a list of eligible candidates and was
considering him for the SK-9 position. (Doc. 549).! OnDecember 26, 2011,
the City awarded Officetarry Phillips, who is white,the TSA K9 position.
(Doc. 5812, p. 1).

Mr. Minnifield filed an EEOCcharge ofracediscriminationand retaliation
based on the City’s promotion of Officer Phillips to the TS Kositionand the
City’s failure to honor Mr. Minnifield’s motorscout certification(Doc. 5812, p.

1). In 2014, after the EEOC sent Mr. Minnifield a right to sue letteroughta
lawsuit in which he assertéltle VII and § 1983 claims of racial discrimination

and retaliation againste City. Minnifield v. City of BirminghamCase No. 2:14

! The parties dispute Sgt. Boackle’s race. Sgt. Boackle and Chief A.C. Ropehj¢he C
of Police for the Cityof Birmingham state that Sgt. Boackige ArabicAmerican and his skin is
brown. (Doc. 58, pp. 10506; Doc. 5923, p. 154). Mr. Minnifield argues that Sgt. Boackle’s
birth certificate (Doc. 55), a police officer applicant summary sheet (Doc6h7an applicant
information form (Doc. 5714), and a photograph of Sgt. Boackle (Doc.7pdemonstrate that
Sgt. Boackle is white. (Doc. 56, p. 5, § 20). Sgt. Boackle contests Mr. Minnifield’s
interpretation of each piece of evidence. (Doc. 66, p. 3, 1 20).
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cv-789KOB. The presiding judgesnteredjudgment for the Cityon Mr.
Minnifield’s § 1983 and Title VII disparate treatment claims and denied summary
judgmenton Mr. Minnifield’s Title VII retaliation claim regardinghe City’s
failure to give Mr. Minnifield a motorscout position. (Doc-85pp. 1, 22).

The parties reached a settlement agreement in which Mr. Minméleaed
“[alny and all claims which were made or which could have been made in [the
lawsuit].” (Doc. 142, p. 3, § @). Pursuant to the settlement agreement, Mr.
Minnifield reserved “the right to pursue claims and/or file suit for any acts and
omissiors, and any related consequences and/or damages, for all acts or omissions
not alleged in [the lawsuit].'(Doc. 142, p. 1, 1 2

B. Mr. Minnifield’s Subsequent Efforts to Receive aBKAssignment

After Mr. Minnifield lost the available TSA {0 position toOfficer Phillips
in December 2011, Mr. Minnifield pursueaaher k9 position (Doc. 571, p.
37). On January 5, 2012, Mr. Minnifield met with Chief Roper and Captain Henry
Irby and complained because he had been waiting taosyia the Tactical Unit
for a TSA K9 position (Doc. 5713, p. 1). On January 6, 2012, Mr. Minnifield
met with CaptainRichard Davisand Sgt. Boackle (Doc. 5713, p. ). At the
meeting,Capt. Davisand Sgt. BoackleofferedMr. Minnifield a dual purpose 19,
meaning a dograined in both apprehension and explosives detectiboc. 57

13, p. 1. Ordinarily, police dogs argained either for patrol to apprehend and bite



suspects, (Doc. 58, p. 126), or for explosives detectigdoc. 585, p. 124). In

theory, he dual purpose&K-9 position wouldprovide a 5% pay increase for Mr.
Minnifield because evergfficer who handles aexplosivesdog receivesa 5%
raise (Doc. 5713, p.1; Doc. 585, pp. 14344).

The dual purpose # position was hypothetical. (Doc.-87 pp. 142, 175).
In January2012 no dog in the K9 uwnit could work both patrol anddetect
explosives (Doc. 585, p. 126). Though it is possible to train a patrotXKto
detect explosives, mdog in the K9 unit served both purposes under Sgt.
Boackle’s supervision because of liability concerns. (Do&,58 126). BPD did
not posta vacancy amouncement for dual purpose K3, andChief Roperdid not
approvea dualpurpose K9. (Doc. 571, p. 142).

Mr. Minnifield rejected the offer for the duplirpose K9 because hwas
not interested in handling patrol K-9. (@Doc. 5713, p. 1)* Instead, Mr.
Minnifield wanted the TSA K9 position the Cityhad promised him but gave to
Larry Phillips. Doc. 571, pp. 14243; Doc. 5713, p. 1). Mr. Minnifield felt that
the TSA K9 washis “rightful position” because he had been waiting two years for
the position. (Doc. 5713, p. 1). Mr. Minnifield askedthat BPD give the
hypothetical dual purpose -& position to Larry Philips and give him (Mr.

Minnifield) the TSA K9 position (Doc. 571, pp. 17677, Doc. 5713, p. 1).

2 Sgt. Boackle testified that MMinnifield rejected the offebecause Mr. Minnifieldlid
not want a “biting dog.” (Doc. 58-5, p. 121).
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Capt. Davis refused Mr. Minnifield’s requesmtd odered him to report to the-&

unit’s abbreviated handler’s course on Januad0d2 (Doc.57-1, p. 17657-13,

p. 1.
In an email sent to Chief Roper on January 8, 22, Minnifield

described the meeting with Capt. Davis and Sgt. Boackle:

Hello Chief Roper. This is an update from the meeting | had with
Capt. Richard Davis andgt. Heath Boackle on 01/06/2012 at
1200hrs. Capt. Richard Davis stated that this meeting was in
reference to the meeting between you and me on 1/05/2012 at 1130hrs
in the presence of Capt. Henry Irby. In the meeting with Capt.
Richard Davis and Sgt. Heath Boackle | was gitven options for a

K-9 position[:] (A) Sgt. Heath Boackle would try to get me into the
same TSA K9 school with Officer Larry Phillips, but if that fails |
would have to wait on the next TSA school and would also have to
wait on a @b TSA position to be created whenever the airport does an
expansion at an unknown date or possibly never. (B) To take a dual
purpose dog (Patrol and Bomb capable) with the 5% pay increase for
the bomb distinction and attend a TSA handler class for the TSA
certification, but not actually work the airport. | was also informed
that | would have to attend and pass an abbreviated handler class
conducted by Sgt. Heath Boackle which is not a requirement for the
TSA Handler position. | informed Capt. Richard Baand Sqt.
Heath Boackle that both options were unacceptable and at the present
time | have no interest in handling a patrol9Kat this time, and
advised the two that they should assign Officer Larry Phillips the dual
purpose K9 and allow me to assume my rightful position as a TSA
K-9 Handler which | have awaited assignment to for over 2 years in
the Tactical Swat Unit. Sgt. Heath Boackle stated that you had
informed him that you would attempt to add a 6th TSA slot
immediately by contacting TSA and making the request. At this time

| was given an order by Capt. Richard Davis to report to t#9eukit

at the range on 01/09/2012, for a change in assignment to3Hdrit

to begin the abbreviated-& Handler class instructed by Sgt. Heath
Boackle.



(Doc. 57-13, p. 1). As it turns out, there was rformal dog training that week.
(Doc. 585, p. 112). Instead Mr. Minnifield trained with the K9 Unit on at least
two occasiondor approximately four hours.(Doc. 585, . 111-12). After
working with Sgt.Boackle’s K9 unit for approximately one weelkir. Minnifield
returnedo the feeway wit. (Doc. 5%1, pp. 51, 9Y.

C. 2012Patrol K-9 Vacanges

In the fall of 2012 Sgt. Boackle postetb all Tactical Unit memberan

announcement of a vacamtml K-9 position. (Doc. 52). The announcement
stated thatligible candidatesnust be assigned to the Tactithlit. (Doc. 572).
The announcement did not state that blegicandidates must train with theX
unit. (Doc. 572). Mr. Minnifield applied for the position (Doc. 571, p. 156;
Doc. 585, p. 152). Sgt. Boackle left thmsitionvacant through the end 8012.
(Doc. 585, p. 175).

In February 2013, Lieutenadémes Blanton, theommander of the Tactical
Unit, posted to all commands an announcement of vacancies within the Tactical
Unit. (Doc. 579, p. 1). The announcememiciuded TSA K9 and Patrol KO
positions. (Doc. 58, p. 1). The announcement stated that eligible candidates
“Im]Just be able to complete th€actical Unit's physical assessment .”. and
“[m]ust be able to successfully pass the Birmingham Tactical Unit's Basic SWAT

school.” (Doc. 50, p. ). In March 2013, Lt. Blanton posted to all commands a



nearly identical announcement of vacancies that listed the elgyitelity criteria.
(Doc. 5710, p. 1)}

At some point before March 1, 2013, Sgt. Boackle sent a memo to Chief
Roperin which he recommended Officers JusRosomme Charles Hayes, Terry
Davis, Jonthan Evans, and Metz Dayiall of whom are whitefor patrol K-9
positions. (Doc. 522, p. 2 Doc. 585 pp. 19394).* In June or July 2013, Chief
Roper who made the ultimate hiring decisions for BRBBlected Officers Charles
Hayes, Justin Rosomme, and Metz Davis for the availadli®lpK-9 position
(Doc. 50, p. 4). None of the three officergasseda Birmingham SWAT school.
(Doc. 5725, p. 10; Doc. 58, p. 20; Doc. 5&, p. 31). None of the three officers
passedhe Tactical Unit's physical assessment. (Doc257p. 10; Doc. 54, p.

20; Doc. 582, p. 28)°

3 Sgt. Boackle testified that heas notaware of either 2013 vacancy announcement.
(Doc. 58-5, p. 182).

* In the memo, Sgt. Boackle stated that tive bfficers he recommended “continuously
showed up for training over the past six months.” (Doe2B7p. 2). The memo passed up
through the chain of command before Chief Roper filled any positions. (Dds,. 28250).
Each officer in the chain obenmand is AfricaPAmerican. (Doc. 58-5, pp. 250-51).

>In 2012 and 2013, the-® unit was under the umbrella of the Tactical Unit. (Doc. 43,
p. 4, 19; Doc. 56, p. 24, 1 138; (Doc.-B8pp. 79, 82). R&R 1133, one of the Rules &
Regulations that the Chief of Police issues for the BPD, states that the Maotida comprised
of seven different units, including Patrot&XTeams and Airport (TSA) # Teams. (Doc. 53,
p. 1, T I; Doc. 523, p. 31). According to R&R 1133, all Tactical Unit officers must have
three years of service with BPD, successfully complete the TacticakUphysical assessment,
and pass a Birmingham Police SWAT school. (Doe35p@. 1, 11 A.1 & 3). Mr. Minnifield
contends that because the City pthtlee K9 unit within the Tactical Unitofficers inthe K-9
unit had to comply with the Tactical Unit rules. (Doc. 57-1, pp. 115-16, 153; Doc. 59-13, pp. 12-
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D. Mr. Minnifield’'s EEOC Charge Regarding th2013 Patrol K9
Position

On December 19, 201®r. Minnifield filed a charge of discrimination with
the EEOC (Doc. 151, p. 2). Inthis charge, Mr. Minnifield alleged that the City
discriminated against him based lois raceby failing to promote him to agtrol
K-9 position andoy promoting three white malds patrol K9 positions (Doc.
151, p. 3). In addition, Mr. Minnifield alleged that the City failed torpote him
to a m@trol K-9 position in retaliation for his previously filed grievances, EEOC
charges, and “federal complaints for race discrimination and retaliatiiddt.
151, p. 3).

E. The2015 TSA K9 Position

While his EEOC charge was pending January 2014Mr. Minnifield
suffered injuries from a motorcycle accident. (Doc.-57p. 20). After the
accident, Mr. Minnifield could not work as a motorscout‘go out in the field.
(Doc. 571, p. 21). The City placed Mr. Minnifield on limited dutpecausehe
could performonly administrative functions as a desk o#fic (Doc. 571, p. 21).

Mr. Minnifield remained disabled until he retired from BPD on July 9, 2015.

14). Therefore, to become a member of th® Knit, an officer had to complete the Tactical
Unit’s physical assessment and pass a Birmingham SWAT school. (Dacp5116; Doc. 57
3,p.- 1 97 A1l & 3; Doc. 58, pp. 1415; Doc. 5823, pp. 18, 40). The defendants argue that
underthe K-9 Unit's own rules and regulations;¥handlers did not hawe pass the Tactical
Unit’s physical assessment or SWAT school. (Doc. 43, f. ¥ 1215; Doc. 50, p. 14; Doc.
58-5, p. 273; Doc. 59-23, pp. 134-35, 139).
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(Doc. 571, p. 22).

On January 12, 2015, the¥uwnit separated from the Tactical Unit. (Doc.
57-1, p. 148; Doc. 58, pp. 78, 208).In April 2015, Sgt. Boackle selectedfficer
Larry McGheewho is white for avacantTSA K-9 position. (Doc. 54, p. 139;
Doc. 585, pp. D6-07). No vacancy announcement for a 2015 TS Igosition
appears on the recqrthough Sgt. Boackle postedvacancy announcement for a
separatgatrol K-9 position in 2015 (Doc. 48, p. 1075.

F. Mr. Minnifield’s Present.awsuit

On November 4, 2015following his retirement,the EEOC sent Mr.
Minnifield a right to sue letter regarding his 2013 char@f@oc. 152, p. 2). Mr.
Minnifield filed this lawsuit on February 2, 2016. (Doc. 1Mr. Minnifield
amended higomplaint on Jua 3, 2016. (Doc. 15). He asserts claims related to
both the 2013 K9 openings and the 2015 TSAXKopening. Following discovery,
the defendants filed their motion for summary judgment. (Doc. 41). Mr.
Minnifield filed his brief in opposition to the mioh for summary judgment. (Doc.
56). The defendants filed a motion to strike exhibits attached t&/Mnifield’s
opposition brief (@c. 65). The defendantsmotion for summary judgment and

thear motion to strikeare ripe for disposition.

® Sgt. Boackle testified that he selected Officer McGhee because Officer McGhee had
served as a 49 handler for 12 or 13 yearand his patrol dog had to retire. (Doc-58p. 206
07).
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1. ANALYSIS

A. The Defendants’ Motion to Strike

The tefendantsask the Court tatrike all or part of sixaffidavits which Mr.
Minnifield submitted in support of hispposition to the efendants’ motion for
summary judgment. (Doc. 65, p. 1)The defendants shouldave raised their
objections in their reply bri¢f The Court construes theeféndants’ motion to
strike as an objection under Rule 56(c)(deeTaylor v. City of Gadsder858 F.
Supp. 2d 1287, 1291 (N.D. Ala. 2013ffd, 767 F.3d 1124 (11th Cir. 2014)
(treating motion to strike as an objechon

Objections under Rule 56(c)(&)nction like trial objections adjusted for the
pretrial setting, and[tlhe burden is on the proponent to show that the material is
admissible as presented or to explain the admissible form that is antic¢ipBezd.

R. Civ. P. 56(c)(2) advisory committsenote (2010 amendmentsiRule 56(c)(2)
enables a party to submit evidence that ultimately will be admissible at trial in an

inadmissible form at the summary judgment stadader the Rle, a district court

" Effective December 1, 2010, motions to strike summary judgment evidence no longer
are appropriate.SeeFed. R. Civ. P. 56(c)(2) advisory committee’s note (2010 amendments)
(“There is no need to make a separate motion to strikédinpbell v. Shinsekb46 Fed. App.

874, 879 (11th Cir. 2013) (“The plain meaning of [amended Rule 56(c)(2)] show[s] that
objecting to the admissibility of evidence supporting a summary judgment motowis part

of summary judgment procedure, rather than a separate motion to be handled prliminari

). Pursuant to Federal Ruté Civil Procedure 56(c)(2), at the summary judgment stage, “[a]
party may object that the material cited to support or dispute a fact cannot begor@sentorm

that would be admissible in evidence.” Accordingly, objections to evidence supporting or
opposing a motion for summary judgment should be made in the objecting party’s responsive
brief.
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may for example tonsider a hearsay statement passing on a motion for
summary judgment if the statement could be reduced to admissible evidence at
trial or reduced to admissible form.Jones v. UPS Ground Freigh$83 F.3d

1283, 129304 (11th Cir. 2012) (quotinilacuba v. Deboerl93 F.3d 1316, 1322
(11th Cir. 1999)). A district court has broad discretion to determine at the
summary judgment stage what evidence it will consider pursuant to Rule 56(c)(2).
See Green v. City of Northpp2014 WL 1338106, at *1 (N.D. Ala. March 31,
2014).

1. Affidavits of RonJennings andlex ThomagDoc. 589)

The defendants object to the identical affidavits @fficers RonJennings
(Doc. 589, p. 1) andAlex Thomas (@c. 589, p. 2) on the grounds that the
affidavits are inadmissible hearsay and irrelevant. (Doc. 65, p. 4, In3the
affidavits, Officer Jennings an@®fficer Thomas state thamn November 21, 2011
they heard Chief Roper tell Mr. Minnifield that he sltbbhve a TSA KO position
when the position is opeh“they” told him he could have it(Doc. 589, pp. 12).

Mr. Minnifield may avoid a hearsay objection aakrby calling Officer
Jennings, Officelhomas or Chief Roperas withessesMoreover, he statements
from Chief Roper may be admissible at trial as an opposing party’s statements or
on crossexamination as prior statementsSee Fed. R. Evid. 801(d). The

statements could demonstrate Mr. Mireld’s standing to receive a position in the
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K-9 Unit relative to other candidates and could timake a material “fact more or
less probable than it would be without the evidence . .. .” Fed. R. Evid. 401.
Therefore, the Court overrules thefdndantsobjections to the affidavits dRon
Jennings and Alex Thomas

2. Affidavit of James Lyong$Doc. 5818)

Next, the defendants object to the affidaviOdficer James Lyons (Bc. 58
18) on the grounds that statements in the affidavit iaaemissible heasy,
irrelevant, and pertain to a previous lawsuf{Doc. 65, pp. 4, 11 114). In the
affidavit, Officer Lyons states that he heard supervisors discuss Mr. Minnifield’s
potential assignment to the-&K Unit, how they needed to contritle amount of
grievances filed, and the administrative standing of & Whit. (Doc. 5818, pp.

1-3, 11 36, 914). Officer Lyons states that he he&@fficer Metz Davis discuss
his inability topass SWAT school(Doc. 5818, p.3, § 15). Officer Lyas states
that heheardOfficer Laquinte Louis discuss training with theXUnit. (Doc. 58
18, pp. 34, 1 16).

Mr. Minnifield may avoid a hearsay objection at trial by calling Officer
Lyons Officer Davis, Officer Louis, or any of the supervisors memtied in Officer
Lyons’s affidavit as withesses. Moreover, the statements made by the supervisors
may be admissibleat trial as an opposing party’s statements or on <€ross

examination as prior statementSeeFed. R. Evid. 801(d)While Officer Lyons’s
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affidavit could have constituted evidence in .MWinnifield’s prior lawsuit the
affidavit could provide background information about the supervisors’ knowledge
of Mr. Minnifield’s grievances a material issue Officer Davis's and Officer
Louis’s statementare relevant to their qualifications, a material issue. éfbeg,

the Court overrules the defendants’ objections to the affidhyames Lyons

3. Affidavit of RonaldJenninggdDoc. 5819)

Next, the defendan@argue that paragraphs 3, 5, 6, 11, 12, and 3ffuder
Ronald Jennings’s affidavit @. 5819) are identical tgaragraphs inJames
Lyons’s affidavit (Doc. 581.8) and should thus be strickefDoc. 65, p. 7, T 1).
Because the Court overruled the aelnts’ objections taJames Lyons’s affidavit,
the Court overrules the defendants’ objections to the same paragrapfsén
Jennings’s affidavit.

The defedants argue that the remaining statememt®fficer Jennings’s
affidavit areirrelevant and inadmissible hearsay. (Doc. 65, g§. 11 24). In his
affidavit, Officer Jennings states that he heard Sgt. John Callahan ask for Mr.
Minnifield’s location and thereafter swapped positions with Mmifield. (Doc.
5819, p. 1, 1 4).Officer Jenningsstates that he heard Deputy Chief Moody Duff
tell Mr. Minnifield thatno movement would take place on the motorscout position
because of Mr. Minnifield’s grievances. (Doc-58, p. 2, T 7).Officer Jennings

states that he heard Lt. James Blanton satyhibavould control the amount of
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grievances filed. (Doc. 589, p. 2, 1 10). Mr. Minnifield may avoid a hearsay
objection at trial by calling Ronald Jennings, Deputy Chief Duft,toBlanton as
witnesses. Moreover, the statements made by the supervisors may be adatissible
trial as an opposing party’s statements or on eegasnination as prior statements.
SeeFed. R. Evid. 801(d). The statements are relevant to Mr. Minnifield’s standing
in the Tactical Unit and his supervisors’ knowledge of his grievances. Therefore,
the Court overrules theetendats’ objections to the affidavaf Ronald Jennings

4. The Affidavits of Kimball Karmondi and Timothy Edwards
(Doc. 5820; Doc. 5821)

Finally, the defendants object to the affidavits of Offsdeimball Karmondi
(Doc. 5820) andTimothy Edwards (Doc. 521) on the grounds that the affidavits
are inadmissible hearsay and irrelevafiDoc. 65, pp. 8L0). The statements in
both affidavts are either identical to or desbe the same events dhBe other
affidavits Because the Coudverruled the defendants’ objections to the other
affidavits, the Court overrules the defendants’ dinpes to the affidavits of
Kimball Karmondi and Timothy Edwards

Based on the foregoing reasons, the Court denies the defendants’ motion to
strike.

B. The Defendants' TimelinessArguments

The defendants argue that the Calmbuldenter judgment in thefiavor on

Mr. Minnifield’s Title VII claims related to the 2015 TSA-& positionagainst the
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City because Mr. Minnifield did not timely bring thoskaims. (Doc. 43, pp. 21
22). Before bringing suit under Title VII, a plaintiff must file a charge with th
EEOC “within one hundred and eighty days after the alleged unlawful employment
practice occurred.” 42 U.S.C. § 20009@)(1). Mr. Minnifield filed a charge of
discrimination with the EEOC within 180 days after the City denied h20138
patrol K-9 postion. (Doc. 151, p. 2). He did not file a charge with the EEOC
following any other alleged discriminatory practice.

Mr. Minnifield’s Title VII claim for race discrimination against the City
rests on Mr. Minnifield’s allegations thtte Cityfailed topromote him to a atrol
K-9 positionin 2013 promotedthree unqualified white officersto patrol K9
positions and disciplinechim for conduct that white officers engagedvithout
consequences(Doc. 15, p. 8).Mr. Minnifield did notassertn his EEOC chage
that the City improperly disciplined himTherefore,the Court will not consider
Mr. Minnifield’s Title VII claim concerning disparawiscipline The remainder of
Mr. Minnifield’s Title VIl disparate treatmewtaim against the Citis timely.®

So are Mr. Minnifield’s § 1983 claims against the City and Sgt. Boadhle.

Count V, Mr. Minnifield brings a 8 1983 claim against the City and Sgt. Boackle

8 To the extent that Mr. Minnifield attempts to assert a Title VIl race discriminatiom cla
against the City concerning the 2015 TSAKosition, his clainis untimely.
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in his individual capacity (Doc. 15, p. 11, § 70). In Count I, Mr. Minnifield
asserts a § 1981 disparate treatment claim against the City and Sgt. Baokle
15, p. 12, 1 72) “Section 1981 does not provide a cause of action against state
actors; instead, claims against state actors or allegations of 8 1981 violations must
be brought pursuant to 8§ 1983.Baker v. Birmingham Bd. of Edu&31 F.3d
1336, 1337 (11th Cir. 2008giting Butts v. Cty. Of Volusj&22 F.3d 891, 8994
(11th Cir. 2000). Therefore, the Court construes Count Il and Count V of Mr.
Minnifield’s amended complaint a§ 1983 clains for disparate treatmenn
violation of § 1981againsthe City and SgtBoacklein his individual capacity.

The fouryear “catchall’ statute of limitations in 28 U.S.C. § 1658 applies
to a § 1981 disparate treatment claim brought pursoagtl©83. See Baker531
F.3d at 133839. Each discrete act alisparate treatmerdlleged in this case
occurred within four years before Mr. Minnifield filed this lawsultherefore, Mr.
Minnifield’'s 8§ 1983 claims for disparate treatment in violatedn8 1981 are
timely.

Mr. Minnifield’s Title VII retaliation claim against the Citg not timelyto

the extent the claim is based on events following the failure to promote Mr.

® Mr. Minnifield brings a § 1983 claim against Sgt. Boackle in his official capasit
well, but Mr. Minnifield “agrees the claim against [Sgt.] Boackle in his officegpacity is
basically a claim against the City. However, the claimregdbgt.] Boackle individually is due
to remain. (Doc. 56, p. 48). A § 1983 claim brought against a city officer in his official
capacity is redundant when the city also is named as a defer@sRBusby v. City of Orlando,
931 F.2d 764, 776 (11th Cir. 1991). Accordingly, the Cuauittenter judgmentin favor of Sgt.
Boackleon Mr. Minnifield’s § 1983 claims against Sgt. Boackle in his official capacity.
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Minnifield to a 2013 patrol K9 positionbecause Mr. Minnifield did not amend or
file a new charge with the EEOC after 2013. (Doc. 159¢i0).

In Count IlIl of his amended complaint, Mr. Minnifield brings8al981
retaliation claim against the Cibased on the same factshasTitle VII retaliation
claim. (Doc. 15, pp. 90). Like Mr. Minnifield’'s § 1981 disparate treatment
claim, the Court construes Mr. Minnifield’s 8981 retaliation claim aa claim
brought pursuant to § 198%yainst the City and Sgt. Boackle in his individual
capacity A four-year statute of limitations applies to al881 retaliation claim
brought pursuant to § 198%ee Baker531 F.3d at 13389. Each discrete act of
retaliationthat Mr. Minnifield allegesin this case occurred within four years before
Mr. Minnifield filed this lawsuit. Therefore, Mr. Minffield’s 8 1983 claims for
retaliationin violation of § 1981 are timely.

In Count IV of his amended complaint, Mr. Minnifield alleges that the City
created a hostile work environment in violation of Title VII when the Géwgied
him a TSA K9 position, failed to post the TSA-& position, reposted thaatrol
K-9 position, unlavfully disciplined him after his complaints, chose not to send K
9 officers to callsn which he was involvedand covered up records in efforts to
defend against Mr. Minnifield’s claims(Doc. 10, p. 10 66). Although these
events allegedlyccurred after Mr. Minnifield filed his 2013 EEOC chardgee

City’s failure to promote Mr. Minnifield t@ patrol K-9 positionas alleged in his
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2013 EEOC charge fompart of the alleged hostile work environmeiiboc. 15,

p. 10, 1 66; Doc. 14, pp. 34). For aTitle VII hostile work environment claim to
betimely, “the employee need only file a charge within 180 or 300 days of any act
that is part of the hostile work environméntNat'| R.R. Passenger Corp. V.
Morgan 536 U.S. 101, 118002) Therefore, Mr. Minnifield’s Title VlIhostile

work environment claim is timely.

C. Punitive Damages

The defendantssk the Court toeliminate Mr. Minnifield’s claims for
punitive damages against the Citypo€. 15, p. 14, 1 1Doc. 43, pp. 553). Mr.
Minnifield concedeghe point (Doc. 56, p. 52)see alsoAla. Code § 611-26
(1975) (“Punitive damages may not be awarded against the State of Alabama or
any county or municipality thereof . . ..”"Yherefore, the Court stiéds from Mr.
Minnifield’s amended complaint his demand for punitive damages from the City.

The defendants have not asked the Court to strike Mr. Minnifield’s demand
for punitive damages as it pertains to hit983 claims against Sgt. Boackle in Sgt.
Boackle’s individual capacity. A jury may assess punitive damagesaig 1983
actionwhen theplaintiff proves that thelefendans conductwas “motivated by
evil motive or intent, or when [the defendant's conductjolves reckless or
callous indifferene to the federally protected rights of othér Smith v. Wade

461 U.S. 30, 5X1983) Accordingly, the Court’s order with respect to punitive
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damages applies only to Mr. Minnifield’'s demaaghinsthe City.

D. Title VIl Disparate Treatment Claim Against the City

The City asks the Court to enter judgment in its favor on Mr. Minnifield’'s
disparate treatment claims againstWhen, as herehere is nalirector statistical
evidence of discriminationa plaintiff may identify circumstantial evidence to
overcome summary judgment. A plaintiff may ulse burdershifting framework
established itMcDonnell Douglas Corp. v. Greged11 U.S. 792 (1973) ankkxas
Dept of Omty. Affairs v. Burding 450 U.S. 248 (1981fp establish a idparate
treatment claim UnderMcDonnell Douglasa plaintiff first must establish a prima
facie case by presenting evidence thath@is a member of a protected class; (2)
he was qualified for the position; (3)e suffered an adverse employment action
and (4)hewas treated less favorably than a similaitpated individual outside of
his protected classMaynard v. Bd. of Regents of Div. of Fla. Dept. of EdB42
F.3d 1281, 1289 (11th Cir. 2003) (citidgcDonnell Douglas411 U.S. at 802
“The successful assertion of a prima facie case then creates a rebuttable
presumption that the employer unlawfully discriminated against the plaintiff.”
Rioux v. City of Atlanta, Ga520 F.3d 1269, 1275 (11th Cir. 200@ternal
qguotation marks and citatioasnitted).

If the plaintiff establishes a prima facie case, then the burden shifts to the

employer to produce evidence of a legitimate,-d@eriminatory reason for the
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challenged actionRioux 520 F.3d at 1275. The employer’s burdewesy light
Vessels v. Atlanta Indep. Sch. $488 F.3d 763, 769 (11th Cir. 2005)

If the employer satisfies its burden, then the burden shifts back to the
plaintiff to prove that the employer’s “proffered reason really is a pretext for
unlawful discriminatiorf. Rioux 520 F.3d at 127%internal quotation marks and
citations omitted).“A plaintiff can do so directly, by persuading the court that a
discriminatory reason more likely than not motivated the eyep]oor indirectly,
by showing ‘such weaknesses, implausibilities, inconsistencies, incoherencies, or
contradictions in the employsr’proffered legitimate reasons for its action that a
reasonable factfinder could find them unworthy of credéhcPaschal v. United
Parcel Serv.573 Fed. Appx. 823, 828.1th Cir. 2014) (quotind\lvarez v. Royal
Atl. Devebpers, Inc.610 F.3d 1253, 1265 (11th C#010).

As the Eleventh Circuit has explainéde McDonnell Douglagrameworkis
not “the only way to use circumstantial evidence to survive a motion for summary
judgment.” Chapter 7 Trustee v. Gate Gourmet, Jre83 F.3d 1249, 1255 (11th
Cir. 2012). “If a plaintiff ‘presents circumstantial evidence that creates a triable
issue oncerning the employer’s discriminatory intent,” she ‘will always survive
summary judgment.” Id. (quoting Smith v. LockheeMartin, 644 F.3d 1321,
1328 (11th Cir. 2011)).A convincing mosaic of circumstantial evidence may be

sufficient to allow a jury to infer that discriminatory intent motivated an
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employment decisionLockheeeMartin Corp, 644 F.3d at 1328.

1. Mr. Minnifield’s Prima Facie Case

As anAfrican-American, Mr. Minnifield is a member of a protected class.
See42 U.S.C. 20002(a) The City challenges Mr. Minnifield’s ability to
establish the other three elements ofpnima facie case.

Because Mr. Minnifield is asserting a discrimination claim based on a failure
to promote, he must establish thatdpplied for and was qualified for the position
at issue. See Kidd v. Mando American Cqrg31 F.3d 1196, 1204 (11th Cir.
2013) (citingBrown v. Ala. Dep’t of Transp597 F.3d 1160, 1174 (11th Cir.
2010)). The parties do not dispute thislr. Minnifield applied for a ptrol K-9
positionin 2013 (Doc. 571, p. 156; Doc. 5249, p. 2; Doc. 5%, pp. 152, 158;
Doc. 5920).

The parties offer different descriptionstbg qualifications forthe patrol K-

9 position Mr. Minnifield argues that pursuatd R&R 11733, the 2012 vacancy
announcementand the two 2013 vacancy announcements, an eligible candidate
for the K9 wnit had to pass the Tactical Unit's minimum standandbich
includeda physical assessment, and a Birmingham SWAT school. 88pp. 3%
seeDoc. 572, p. 1;Doc. 573, p. 1; Doc. 58, p. 1; Doc. 5710, p. 1). The
defendants disagresnd argue thapursuantto R&R 11742 and Sgt. Boackle’s

and Chief Roper’s testimony, an eligible candidate had to voluntarily train with the
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K-9 wnit. (Doc. 43, p. 5, 11 145, p. 8, 1 25seeDoc. 50, p. 23; Doc. 58, pp.
21921, 24246; Doc. 5923, pp. 13435).

Either way viewed in the light most favorable to Mr. Minnifield, the
evidence indicates that heas qualifiedfor the K-9 Unit. In fact, under Mr.
Minnifield’s version of the qualifications, he was the only qualified applicéee
Doc. 5811; Doc. 5914). Under the defendants’ versjdir. Minnifield was at
least minimally qualified because he voluntarily trained with th@ Knit on at
least two occasions. (See Doc. 585, p. 112). The defendants haveot
demonstratethat an eligible candidate had to voluntarily trainffare hours than
Mr. Minnifield trained Moreover,Sgt. Boackle represented that Mr. Mineid
was qualified for the KO unit in 2011. (Doc. 524, pp. 12). Accordingly, the
City has not established as a matter of law that Mr. Minnifield was not qddbfie
be a K9 handler.

The Cityalso hasot established as a matter of law that Mr. Minnifield did
not suffer an adwse employment action. “An adverse employment action is
an ultimate employment decision, such as discharge or failure to hire, or other
conduct that alters the employee’s compensation, terms, conditions, or pgvileg
of employment, deprives him or hef employment opportunities, or adversely
affects his or her status as an employe&8n Voorhis v. Hillsborough Cnty. Bd.

of Crty. Commr's, 512 F.3d 1296, 1300 (11th Cir. 2008) (quotiGgpta V.
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Florida. Bd. of Regent212 F.3d 571, 587 (11th Cir. 20 (internal quotation
marks omitted) The employment actiofmust be materially adverse as viewed by
a reasonable person in the circumstarice$rask v. Sec'y, Dep’t of Veterans
Affairs, 822 F.3d 1179, 1195 (11th Cir. 2016) (internal quotati@amksomitted).
“Evidence of direct economic consequencés’not always requirédo establish
an adverse employment actioBrimsley v. Marshalls of MA, Inc284 Fed Appx.
604, 608 (11th Cir. 2008)quoting Davis v. Town of Lake Parik45 F.3d 1232,
1239 (11th Cir.2001).

The City’s failure topromoteMr. Minnifield to the K-9 unit had an adverse
effect on Mr. Minnifield’s status as an employee and deprived Mr. Minnifield of
employment opportunities. Sgt. Boacldiatedthat the duties of a # handle
differ substantiallyfrom those of amotorscout. (SeeDoc. 5722, p. 1; Doc. 5,
pp. 126, 143).A K-9 handler works with a dog thapprehends and bites suspects
or searches for explosivegDoc. 585, p. 15). A motorscoutrides a motorcycle
and performgatrol duties forfuneral processions, parades, traffic accidents, and
otheractivities (Doc. 571, p. 19; Doc. 5&, p. 252).

A K-9 handler position seems to beclusive prestigious, and competitive.
In a memo sent to Chief Roper in 2013, Sgt. Boackle statedb¢lcatise th&-9

unit had only four K9 handlers he couldassignonly one K-9 handler to each
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precinct (Doc. 5722, p. 1)}° Sd. Boackle stated that the-& wnit “[ijntels
building/residence searches, [tracks] fleeing felons,” and “is used to adsit Pa
and Detective Bureau with high crime areas ipdsdo detour or apprehend part 1
offenders.” (Doc. 522, p. 1). Sgt. Boacklgestified that handling a R is ‘the
mostliab[le] thing a police department especially here in Birmingham, Alabama
has tooffer.” (Doc. 585, p. 129).

The City argues that failing to promote Mr. Minnifieldas not adverse
because thpatrol K-9 position did not come with 8% increase in pay(Doc. 66,
p. 17 seeDoc. 571, pp. 6061). Be that as it maythe City denied Mr. Minnifield
the opportunityto work inan exclusivepositionthat rarely posted vacancietSee
Doc. 585, pp. 20607; Doc. 48, p. 107)Viewing the evidence in the light most
favorable to Mr. Minnifield, the KO position was a covetedpromotion in all
respects except for Isay. Mr. Minnifield has presentedisputed evidencéom
which jurors could determine that he suffered an adverse employmentwal&an
the City failedto promote him to a 9 position

Finally, to establishhis prima facie case ofacial discrimination Mr.

Minnifield must show that the City treatddm less favorably than sitairly-

19 Apparentlyone of the four K9 handlersvas AfricarAmerican Sgt. Boackle testified
that Terrence McKee, an Africalamerican officer becamea K-9 handlerbeforeSgt. Boackle
came tothe K-9 Unit and that Officer McKee was still in theXUnit as of 2015.(Doc. 585,
pp. 83, 2289). Sgt. Boackle also testified that Gregory Porter African-American officer
worked as a K-9 handler, but Sgt. Boackle did not know v@iéiner Porter arrived at or left the
K-9 Unit. (Doc. 58-5, pp. 82-83).
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situatednonrminority employees. In the context of his failure to promote claim,
Mr. Minnifield may satisfy this burden by showing “that other equally or less
gualified employees who were not members of the protected class were prbmoted.
Combs v. Plantation Pattern$06 F.3d 1519, 1539.11(11th Cir. 1997)

The City promoted three white officets the K9 unit in 2013 none of
whom passed theattical Unit's minimum standards (Doc. 585, pp. 19394,
245). Viewing the evidence in the light most favorable to Mr. Minnifiled, those
Caucasian officers were not qualified to handle dogs because they could not pass
the necessary physical, and they did not attend SWAT scAd@.City disputes
Mr. Minnifield’s characterization of the qualifications for a%handler; a jury
must resolve thdispute.

Therefore,Mr. Minnifield has established prima facie claimagainst the
City for discriminatory failure to promotea 2013

2. The City's Proffered Legitimate NeRiscriminatoryReason

The defendants contend th&gt. Boackle did notrecommend Mr.
Minnifield for one of the 2013patrol K-9 positiors because Mr. Minnifield
rejected an offer for a dual purpdse9 that would havédeen trained to apprehend
and bite suspects(Doc. 43, p. 101 36 pp. 3637; see Doc. 50, pp. 46). In
addition, Sgt. Boackle explaingidat he recommended the three white effscover

Mr. Minnfield becauseéMr. Minnifield was not qualified for the positioand the
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other officers voluntarily trained with the KO Unit more than Mr. Minnifield.
(Doc. 50, pp 4-5; seeDoc. 43, p. 43). Finally, Sgt. Boackle points ouhat he
preferredLaquinte Louis and Dennis Gibsamyo African-Americanofficers for

the patrol K9 position, s that race was not a factor in his evaluatiofidc. 585,

pp. 24748). The City may rely on this evidence to satisfy égceedingly low
burden.

3. Mr. Minnifield’ s Evidence of Pretéx

Mr. Minnifield argues that the City’s proffered reasons for selecting the
three white officers are pretext for the City’s actual discriminaiimignt. (Doc.

56, p. 38. Mr. Minnifield conteds that the offer for the dupurposeK-9 was
illusory, that the three white officers selected the PatrolK-9 position were not
gualified,andthat voluntarily training with the dogs was not a requirementher
K-9 unit. (Doc. 56, pp. 3841). Moreover, Mr. Minnifield arguesthat Sgt.
Boackle did not offer thepatrol K-9 positon to an AfricarAmerican officer.
(Doc. 56, p. 41).

Mr. Minnifield has presented evidendeat indicates thathe offer for the
dual purpos&-9 wasnot as the defendants portray 8gt. Boackle admitted that
the Citydid not have a dog trained both apprehensioand explosives detection.
(Doc. 585, p. 120). Sgt. Boackle only “assumed” that the authority had been

obtained to train a dual purpose dagd he had refused to have dogs trained for
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both patrol and explosives detection on his watch because of liability cancerns
(Doc. 585, pp. 13132). With respect to the fictitious dual purpose ddthaugh
Mr. Minnifield may have statedith respect to that dom January 2012 #t he
did not want a biting dog, he ultimatehdicatedthat he wanted patrol dog, i.e. a
biting dog by applying for one in September 201&ccordingly, Mr. Minnifield
hasestablished a genuine issue of material éacicerningpretext

Next, although thehreewhite officers who received patrol-& positions in
2012 may havehad more dog training than Mr. Minnifield, Mr. Minnifieldas
presented evidencehich indicates thatn eligble candidate had to pass the
TacticalUnit's minimum standardsand none othe white officers did.The 2012
vacancy announcement states that an eligible candidate must be assigned to the
Tactical Unit. (Doc. 52, p. 1). Both 2013vacancyannouncements statigat the
patrol K-9 position iswithin the Tactical Unit. (Doc. 59, p. 1; Doc. 5710, p. 1).
Undera section labelledSpecial Requirements for Tactical Applications,” both
2013 announcements lidor the available K9 positions requireddompletion of
“the Tactical Unit's physical assessment” and “Basic SWAT Scha@dc. 579,
p. 1; Doc. 5710, p. 1). R&R 11733 states that “Patrol-& Teams” are within the
Tactical Unit and, under the heading “Tactical Unit Selection,” that officers
“[m]ust pass physical test that has been approved by the Chief of Police.” (Doc.

57-11, p. 1). This evidence raises a genuine issue of material fact regarding the
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City’s contention thaMr. Minnifield was not qualified for a Patrol-B position'*

The evidencealso suggests that the City’'s departure from its established hiring
procedure created leeway for and favore@aucasian candidatesver Mr.
Minnifield. Hurlbert v. St. Mary’s Health Care System, |39 F.3d 1286 (11th
Cir. 2006) (“[AJn employer’s deviation from its own standard procedures may
serve as evidence of pretext.”)

The evidence, viewed the light most favorable to Mr. Minnifield
demonstrates that the City offered him an+eaistent “dual K-9” position,
instructed him to attend nesxistenttraining for that position, demanded that he
have training for a patrol 8 positionthat BPD’s rules and regulations did not
require, and refused to recognize him as qualified for @& Datrol K9 position
even though the City, in 2011, implicitly recognized that Mr. Minnifield was
gualified to handle KOs because the City offered Mr. Minnifield a duaBK The
three Caucasian officers whom the City promoted to pati®lgositionsm 2013

did not have th&actical Unit trainingthat BPD’s rules and regulations required

1 On the other hand, R&R 1R establishes the operating rules for “Canine
Operations.” (Doc. 50, p. 14). R&R 142 states that “[o]nly officers who volunteer for the K
9 Unit will be considered for thenit.” (Doc. 50, p. 23, 1 VI.C). Sgt. Boackle and Chief Roper
testified that even though the-¥& Unit follows R&R 11733, R&R 11742 governsthe
operations and selections of officers for th® Kinit. (Doc. 585, p. 273; Doc. 523, p. 135).
Sgt. Boackle and Chief Roper testified that @ Kandler does not need to pass the tactical
standards. (Doc. 58, p. 245; Doc. 523, pp. 13435, 139. Sgt. Boackle testified that he never
saw the 2013 vacancy announcements. (Doe€5,58 182). This evidence regarding the
qualifications for K-9 handlerslearly is disputed
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Accordingly, Mr. Minnifield has established Weaknesses, implausibilities,
Inconsistencies, ncoherencies, or contradictionsi the defendantsproffered
legitimate reasons such that feasonable fact finder could find them unworthy of
credence.” Alvarez 610 F.3d at1265 (internal quotation marks omittetf)
Thereforethe Court deniethe defendants’ motion for summary judgment on Mr.
Minnifield’s Title VII disparate treatment claim against the City based on the
failure to promote him to a 2013 PatrolXposition

E. 8§ 198 Claim for Disparate Treatment in Violation of § 1981
Against the City

Neither a municipality nor its employees may incur liability undé©§3
for the acts of city employees under a theory of respondeat supéfmmell v.
Dep’t of Social Serv;s436 U.S. 658, 691 (1978)icDowell v. Brown 392 F.3d
1283, 1289 (11th Cir.aD4). For a municipality to be held liable under%3 for
actions taken by a city employee, the employee’s execution of a city policy or
custom must inflict the injury, or the employee must have final policymaking
authority with respect to the actionkémn. McDowell 392 F.3d at 12891
(quoting City of Canton v. Harris489 U.S. 378, 385 (1989)). “[F]or a plaintiff to

demonstrate a policy or custom, it is ‘generally necessary to show a persistent and

2 Mr. Minnifield has offered other circumstantial evidence of racial onation that he may
attempt to introduce at trial, but the evidence that the Court has distusserd sufficiento
overcome the City’s motion for summary judgment on Mr. Minnifield’s Title Vdce
discrimination claim.
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wide-spread practice.” McDowell 392 F.3d at 129Qquoting Wayne v. Jarvis
197 F.3d 1098, 1105 (11th Cir. 1999)).

Mr. Minnifield hasnot demonstratethat the City has a policy or custom of
denying promotions to AfricaAmerican officers. Sgt. Boackle recommended
Dennis Gibson, who is AfricaAmerican for a K-9 handler position. (Doc. 50,
pp. 23). At least one K9 handler, Terrence McKee, Adrican-American (Doc.
585, m. 83, 229 Doc. 5912, p. 123). At some time, Gregory Porteho is
African-American worked as a K3 handler. (Doc. 58, p. 8283). Theofficers
in thechain of command fo&gt. Boackle’'shiring recommendatia-- Lt. Smith,
Capt. Davis, Depy Chief Duff, and Chief Ropef- all are African-American
(Doc. 585, pp. 24951). Chief Roper testified that the City hagpdalicy that
prohibits racial discrimination and retaliation, that BPD regularly trains gispes
to respetthe civil rights of officersthat Sgt. Boackle recesd this training, and
that BPD officers exceed the required number of annual training h{ldes.. 59
23, pp. 4244, 6663).

In addition, Sgt. Boackle did not have final policymaking aritho Mr.
Minnifield concedes that Chief Roper is the final decision maker. (Doc. 56, p. 36).
Mr. Minnifield argueghatChief Roper‘is a cat’s paw in this situation.” (Doc. 56,
p. 36). Mr. Minnifield contends that by relying on Sgt. Boackle’s

recommendations, Chief Roper “actively endorsed and approved Boackle’'s
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conduct.” (Doc. 56, p. 50). The Court has found no evidence to support this
conclusory akgation.
In addition, no evidencsupportsMr. Minnifield’s allegations thathe City

“negligently supervises its hiring officials,” “was actually aware of the prefele

placement of white officers,” “failed or refused to properly train or supertss
decisionmakers, and allowed a pervasive atmosphere of racial discrimination to
exist within the police department.” (Doc. 15, pp:113, 1 7476).

Because Mr. Minnifielchasnot establisbd abasis forsubjecting the City to
§ 1983 liability the Courtenters judgmerfor the City on Mr. Minnifield’'s 81983

disparate treatment claim

F. Section 1983 Claim for Disparate Treatment in Violation of §
1981 Against Sgt. Boackle in his Individual Capacity

Section1983 provides a cause of action agaiasy person who, “acting
under color of state law, committed acts that deprived [a plaintiffpofesright
[or] privilege [] protected by the Constitution or laws of the United StatEasley
v. Dept. of Corrections590 Fed. Appx. 860, 868 (11th Cir. 2014) (per curiam)
(citing 42 U.S.C. 8983). “Title VIl and 81983 claims have the same elements
where the claims are based on the same set of facts, and in such cases, the claims
are subject to the same legal analysiQuigg v. Thomas Cnty. School Djs814
F.3d 1227, 1235 (11th Cir. 2016) (citiRjoux 520 F.3cat1275 n.5.

1. Mr. Minnifield’s 1983 case—2013PatrolK-9
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Mr. Minnifield based his Title VII disparate treatment clagainst the City
on Sgt. Boackle’'s conduct. Mr. Minnifield established sufficient evidetoce
survive a motion for summary judgment on his Title VIl disparate treatment claim.
Because the analyticitameworksof Title VII and § 1983disparate treatment
claims arethe same, the Coudeniessummary judgment on Mr. Minnifield’s §
1983 disparate treatment claimgainst Sgt. Boackle in his individual capacity
based on the failure to promote Mr. Minnifield to a 2013 Patrélposition

2. Mr. Minnifield’s 1983 case-2015 TSA K9

Mr. Minnifield alleges that Sgt. Boackle discriminated against himnwhe
Sgt. Boackle removed the-&unit from the Tactical Unih 2015 failed toposta
vacancy announcement for the 200SA K-9 position and gave th2015TSA K-

9 position to Larry McGhee white officer (Doc.15, p. 9, 1 59).

Mr. Minnifield did not suffer an adverse employment action when Sqgt.
Boackle selected Officer McGhee for the 2015 TS Kosition becaus#ir.
Minnifield was not qualified for theosition. Because of injurieee sustained in a
motorcycle accident odanuary 3, 2014, as of 2015, Mr. Minnifield copketrform
only administrative functions as a desk offickee could not work as a ¥ handler.
(Doc. 5%1, pp. 2621). Theefore, theCourt entergudgment forSgt. Boackleon
Mr. Minnifield’s § 198 disparate treatment claiasit relatesto the 2015 TSA K

9 position.
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G. Title VIl Retaliation Claims Against the City

Title VII prohibits employers from retaliating against an employee “because
he has opposed apyactice made an unlawful employment practice by [Title VII],
or because he has made a charge . . . under [Title VII].” 4ZZU82000e3(a).
The McDonnell Douglasburdenshifting analysis applies to retaliation claims
based on circumstantial evidencEurcron v. Mail Centers Plus, LLG343 F.3d
1295, 1310 (11th Cir. 2016) (citations omittetf) o establish a prima facie case of
retaliation under Title VII, ‘the plaintiff must show (1) thahe engaged in
statutorily protected expression; (2) thstie suffered an adverse employment
action; and (3}hat there is some causal relation between the two eveitminas
v. Cooper Lighting, In¢.506 F.3d 1361, 1363 (11th Cir. 2007) (quotivigeks v.
Computer Assocs. Inf'lL5 F.3d 1013, 1021 (11th Cir. 1994) ike discrimination
claims under Title VII, théicDonnell Douglagramework is not the only way that
a plaintiff may establish a retaliation claim. A convincing mosaic of circumstantial
evidence may be sufficient to allow a jury to infer that retaliatory intent motivated
an employment decision.LockheeeMartin Corp, 644 F.3d at 1328see also
Calvert v. Doe 648 Fed. Appx. 925, 929 (11tiCir. 2016) (applying the

“convincing mosaic” standard to a Title VII retaliation claith).

13 Calvertis not binding authority, but the Court cites the decision for its persuasive \@éee
United States v. Rodrigu¢opez 363 F.3d 1134, 1138 n.4 (11th Cir. 2004) (“While
unpublished opinions are not binding on this court, they may nonetheless bes giEdaasive
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“Once a plaintiffestablishes a prima facie case of retaliation, the burden of
production shifts to the defendant to rebut the presumption by articulating
legitimate, nordiscriminatory reason for the adverse employment atti@&myant
v. Jones575 F.3d 1281, 1308 (11@ir. 2009) “After the defendant makes this
showing, the plaintiff has a full and fair opportunity demonstrate that the
defendants proffered reason was merely a pretext to mask discriminatory attions
Id.

1. Mr. Minnifield’s prima facie case 2013Patrol K-9

Title VII protects employees who file a charge of discrimination with the
EEOC or use their employer’s internal grievance proced#kannon vBellsouth
Telecom. Inc, 292 F.3d 712, 715 n.@1th Cir. 2002) Johnson v. Booker T.
WashingtorBroadcasting Service, In234 F.3d 501, 507 (11th Cir. 2000).

Mr. Minnifield filed a charge of discrimination with the EEOC on December
27, 2011. (Doc. 5812, p. 1). Mr. Minnifield filed multiple internalgrievances of

racial discrimination beforand after filing his first EEOC chardé. Therefore,

authority.”); see alsollth Cir. Rule 3& (“Unpublished opinions are not considered binding
precedent, but they may be cited as persuasive authority.”).

4 The recorddoesnot clealy indicatehow many grievances Mr. Minnifield fite and
Mr. Minnifield did not providecopes of each grievance he allegeéfllgd. The defendants do
not dispute that Mr. Minnifieldiled any particular grievance. According to Fraternal Order of
Police meeting notes, Mr. Minnifield filed at least fouregane@s before March 6, 2012. (Doc.
59-18, p. 3). In his January 26, 2012 grievance, Mr. Minnifielefared to three grievances.
(Doc. 5813, p. 1, 3). In his depositioMr. Minnifield referred togrievance filed on October
12, 2009 and August 11, 201(Doc. 57-1, pp. 13, 34).
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Mr. Minnifield engaged in statutorily protected activiths previously discussed,
the City’s failure tgpromoteMr. Minnifield was an adverse employment action.

“To establish a causal connection, a plaintiff must show that the decision
makers were aware of the protected conduct, and that the protected activity and the
adverse action were not wholly unrelate&upta 213 F.3d at 590. “Generally, a
plaintiff can show the two events are not wholly alated if the plaintiff shows
that the decision maker was aware of the protected conduct at the time of the
adverse employment action.Jones v. Gulf Coast Health Care of Delaware, |.LC
854 F.3d 1261, 1271 (11th Cir. 2017) (quotkymitzig v. Pulte Home&orp., 602
F.3d 1231, 1234 (11th Cir. 2010))A plaintiff must proffer evidence “that the
desire to retaliate was the Hot cause of the challenged employment action.”
Univ. of Texas Southwestern Med. Center v. Na&sdr U.S. 338, 352 (2013ee
also Trask v. Secretary, Dep’t of Veterans Affad®2 F.3d 1179, 1194 (11th Cir.
2016).

Here, Mr. Minnifield has offered a mosaic of circumstantial evidence from
which a jury could infer a causal connection between his protectedyaeti the
City’s failure to promote him.Sgt. Boackle testified that he did not know about
Mr. Minnifield’s grievances or EEOC charge bef@@l4 (Doc. 585, p. 61). But
the defendantacknowledgehat Sgt. Boacklattendeda March 6, 2012 Fraternal

Order of Police(FOP) meeting thaiMr. Minnifield attended to answer questions
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aboutMr. Minnifield’s requests for the FOP to pay the filing fees for fouhisf
grievances. (Doc. 66, p. 7, § 62; Doc-18 pp. 1, 3). Sgt. Boackle attended a
June 5, 201Z0OP meetingthat Mr. Minnifield attended to discuss the lawyees
incurred by Mr. Minnifield for hisgrievances. (Doc59-18, pp. 10, 13). This
evidence viewed in the light mdsfavorable to Mr. Minnifield creates a triable
issue of fact concerninggt. Boackles awarenessn 2013 of Mr. Minnifield’s
complaints.

Moreover, in a deposition he gawen November 20, 2014 for Mr.
Minnifield’s 2014 lawsuit, Sgt. Boacklevas asked ifMr. Minnifield remained
gualified for a TSA K9 position after Sgt. Boackle selected Laptyillips for the
2011 TSA K9 position. (Doc. 54, p. 70). Sgt. Boackle responded, “he so
quickly filed complaints because he wasn’t chosen and even after | was ordered to
have a dog given to him and he refused it, at that point | didn’t feel he would be an
asset to my unit.” (Doc. 58, p. 70). Accordinglya genuineissue of mateal fact
exists as to whether Mr. Minnifieldsomplaintsand the City’s failure to promote
him to a 2013 Patrol ¥ position are related. Thereforhhe City has not
established that it ientitled to summary judgment based on Mtinnifield’s
alleged failure to establish a prima facie case of retaliation.

2. The City's Proffered Legithate NonDiscriminatory Reason
and Pretext

As previously discussed in the context of Mr. Minnifield’'s Title VII
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disparate treatment claim, tkty satisfiedits light burden of offering a legitimate
nonretaliatoy reason for failing to mmote Mr. Minnifield to a 2013 girol K-9
position Mr. Minnifield raiseda genuine issue of materi@ct as to whether the
City’s proffered reasonare pretext. Seepp. 2832, above. Therefore, the Court
denies the defendants’ motion for summary judgment on Mr. Minnifield’s Title
VIl retaliation claim against the City based on the failure to promote him to a 2013
patrol K-9 position.

Given the “but for” standard for retaliation claims, at trial, Mr.Minnifield
will not be able to establish liability under both his Title VII racial discrimination
claim against the City and his Title VII retaliation claim against the City.

H. Section1983 Claim for Retaliation in Violation of 8 1981 Against
the City

To subject the City to § 1983 liability, Mr. Minnifield mudémonstrate that
Sgt. Boackle executed municipal policy of retaliating against employees for
filing grievancesor that Sgt. Boackle had final policymaking authoritysee
McDowell 392 F.3d at 12891

To support his argument that the City implemented a policy of retaliating
against employees, Mr. Minnifielcitesto Sgt. Boackle’s deposition given in Mr.
Minnifield’s prior lawsuit, theaffidavit of Officer Ronald Jennings, and the
affidavit of Officer James Lyons. (Doc. 56p.p37,47). Sgt. Boackle testified

“[Mr. Minnifield] so quickly filed complaints because he wasn’t chosen and even
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after | was ordered to have a dog given to him and he refused it, at that point |
didn’t feel he would be an asset to mmyit.” (Doc. 587, p. 71). Officer Jennings
statedthat at a meeting on January 18120he heard Deputy Chi€fuff tell Mr.
Minnifield that “because you all filed a Grievance and EEOC complaint, that no
movement would take place on the Motorscout position.” (Doel%B8p. 2).
Officer Lyons statedhat he heard officenmform Mr. Minnifield that he “would
never be assigned to the-X Unit" and heard Lt. James Blanton say “[t]his new
administration ain't scared of no Grievances or EEOC complaint and believe me
they are going to deal with anyone who breaks the Chain ofh@mieh.” (Doc. 58

18, p. 3, 1 12).

None of the evidence raises a triable issue of fact concerning a City policy of
retaliation. Viewed in the light most favorable to Mr. Minnifiel&gt. Boackle’s
testimony indicatekis personal motivation for not recamending Mr.Minnifield.

Mr. Minnifield did not explain how the “no movement would tgiaceon the
Motorscourt position” statemeihplicates a City policy As previously discussed,
Sgt. Boackle did not have final policymaking authority. Sgt. Boackl#éged
retaliation did not affect Chief Roper’'s selectiprad Chief Roper did not
condone retaliation by selecting three officers from the list of recommended
officers.

Because Mr. Minnifieldhas not establisbd a basis for holding the City
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liable under § 1983, the Couentersjudgment for the City on Mr. Minnifield’s §
1983 retaliatiorclaim.

l. Section 198 Claim for Retaliation in Violation of § 1981 Against
Sqt. Boackle in his Individual Capacity

A 8§ 1983retaliation claim has the same elements agtla VIl retaliation
claim wherethe claim is based on the same set of fa@iseGoldsmith v. Bagby
Elevator Co, 513 F.3d 1261, 1277 (11th Cir. 2008Mr. Minnifield’s § 1983
retaliation claim against SgBoacklerestson the same factual allegationsMs
Minnifield’'s Title VII retaliation claim. Because the Court denied summary
judgment on Mr. Minnifield’'sTitle VII retaliation claim, the Couralsodenies the
motion for summary judgment dvir. Minnifield’s § 1983 retaliation clairagainst
Sgt. Boackle in his individual capacity.

J. Hostile Work Environment Claim Against the City

To establish a hostile work environment claim under Title \Ni.
Minnifield “must show that the workplace is pernaded with discriminatory
intimidation, ridicule, and insult, that is sufficiently severe or pervasiadt¢o the
conditions of the victine employment and create an abusive working
environment” Gowski v. Peake682 F.3d 1299, 1311 (11th Cir. 20)Buoting
Harris v. Forklift Sys., In¢.510 U.S. 17, 2{1993). To statea prima facie case of
hostile work environmentyir. Minnifield must showthat: “(1) [he] belonged to a

protected group, (2Jhe] was subjected to unwelcome harassment, (3) the
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harssment was based on a protected characteristic, (4) the harassment was
sufficiently severe or pervasive to alter the terms and conditionghisf
employment and create an abusive working environment, and (5) a basis exists for
hading the employer liablé. Trask 822 F.3d at 1195.

According to Mr. Minnifield, “the entire department aral of his
supervisors” talkedabout Mr. Minnifield’s inability to obtain a 0 position
because of Mr. Minnifield’s complaints, Sgt. Boackle credieelw hurdles to
ensure [Mr.] Minnifield did not obtain his requested TSA9Koosition; Sqgt.
Boackle refusedo requirehis unit to assist on calls in which Mr. Minnifield was
involved; and superior officerssingled outMr. Minnifield in roll call on multple
occasions. (Doc. 56, pp. &6H).

Mr. Minnifield hasnot preserdd evidence of the entire department talking
about his inability to obtain a-®& position. Mr. Minnifield hasot explaired how
he was removed from the entry team and called out incatll Therefore, no
genuine issue of material fact exists as to the severity and pervasiveness of the
alleged hostile work environment. The Coemtersjudgmentfor the City onMr.
Minnifield’s Title VII hostile work environment claim.

IV. CONCLUSION
For the reasons discussed above, the MMENIES the defendats’ motion

to strike. (Doc. 6b
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Additionally, the CourtGRANTS IN PART and DENIES IN PART the

defendants’ motiofor summary judgment(Doc. 41. The Court enters summary

judgment on the following claims:

(1)

(2)

(3)

(4)
(5)

(6)

the Title VIl disparate treatmeistaim against the City, but only to the
extent the claim is based on the City’s discipline of Mr. Minnifield for
conduct that white officers engagedaithout consequences

the Title VII retaliation claim against the City, but only to the extent
the claim is based on events following the failure to promote Mr.
Minnifield to a 2013 Patrol K9 position

the Title VII hostile work environment claim against the City;

all 8 1983 claims agaihthe City;

the 8§ 1983 claims for disparate treatment and retaliation in violation
of § 1981against Sgt. Boackle in his individual capacity, but only to
the extent the claimare based on events following the failute
promote Mr. Minnifield to #2013 Patrol K9 position and

all 8 1983 claims against Sgt. Bide in his official capacity.

Those claims arBISMISSED WITH PREJUDICE .

The Court denies the motion for summary judgment with respect to the

following claims:

(1)

(2)

3)

the Title VII disparate treatmentlaim against the City, tthe extent
the claim is basedn the failure to promote Mr. Minnifield ta 2013
Patrol K-9 position;

the Title VII retaliation claim against the City, to the extent the claim
is based on the failerto promote Mr. Minnifield to a 2013 PatrolX
position; and

the 8§ 1983claims for disparate treatment amdtaliationin violation
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of § 1981against Sgt. Boackle in his individual capacity, to the extent
the claims arébased on the failure promde Mr. Minnifield to a
2013 Patrol K9 position.

The Court strikes Mr. Minnifield’s demandr punitive damages from the

City.

DONE andORDERED this March 30, 2018

Wadite S Hosol_

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE
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