Cass v. Fuller and her bonding company et al Doc. 12
FILED

2017 Jan-26 PM 12:09
U.S. DISTRICT COURT
N.D. OF ALABAMA

UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
PAUL ANTHONY CASS
Plaintiff,
V. Case No0.2:16-cv-00765MHH-SGC
LINDY M. FULLER, et al,

Defendants

N N N N N N N N N

MEMORANDUM OPINION

The magistrate judge filed a report on November 9, 2016, recommending
that this action be dismissed without prejudice pursuant to 28 U.S.C. §
1915A(b)(1)for failing to state a claim upon which relief can be grant@bc. 8).
After receiving an extension of time, the plaint¥Mr. Cassfiled objections to the
report and recommendation on December 16, 2016. (Doc.Mm)Cass'’s claims
and his objections relate to his contention timaiccuracies in the October 24,
2007, entencingtranscript in his criminal prosecutiornolated his rights. Mr.
Cassalleges no specific injuries from the perceived inaccuracies. (Bbcppa.7,
9).

A district court may accept, reject, or modify, in whole or part, the findings

or recommendations made by the magistrate judge. 28 U.S.C. 636(b)(1)(C). A

! The criminal action was styled akited States of America v. Paul Ca$<07cr-00035LSC-
JEO (N.D. Ala. 2007). This court may take judicial notice of its own recdds. United States
v. Glover,179 F.3d 1300, 1302 n.5 (11th Cir. 1999).
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district court reviews legal conclusions in a report de n&varvey v. Vaughrf93
F.2d 776, 779 n. 9 (11th Cir. 1993ge also LoConte v. Dugged47 F.2d 745,
749 (11th Cir. 1988)Macort v. Prem, In¢.208 Fed. Appx. 781, 784 (11th Cir.
2006). When a party objects to a report in which a magistrate judge recommends
dismissal of the action, a district court must make a de novo determination of those
portions of the report or specifigoroposed findings or recommendations to which
objection is made. 28 U.S.C. 636(b)(1HE).

Mr. Cassfirst objects to the finding that his claims are barred by the
applicable statute of limitations. (Doc. 111). Mr. Cassargues that anotionhe
filed in his criminal case on November 9, 2009, seeking to insghecttrial
transcriptsfrom his criminal trial,sufficesas a complaint for purposes of the
statute of limitations. Id.). The caseMr. Cass cites- Jackson v. State of Miss
644 F.2d 1142 (5th Cir. Unit A 1981), asthaefer v. Staclé41l F.2d 227 (5th
Cir. 1981)-- do not providesupport for this proposition. Rather, Jackson the
court construed a letter sent within the requisite limitation period as a complain
and allowed the plaintiff to then file an amended complailsickson644 F.2d at
1144. InSchaefer after the district court determined the plaintiff's claims were
barred by the Florida statute of limitations applicable to 42 U.S.C. § 1983 claims,
the plaintiff appealed.Schaefer641 F.2d at 228. The aglfate court considered

the plaintiff's arguments regardirtge timeliness of his claims and then affirmed



the district court’s finding.ld. Neither of these casssiggests thahe motionthat
Mr. Cassfiled in his federalcriminal casein 2009 is an adequate substitute for a
civil complaint relating talleged conduct in 2007 and Bfr, at a minimumthat
the 2009 criminalmotion tolls the statute of limitations for tHeTCA breach of
fiduciary duty clains or theBivensclaim for alleged constitutional violations that
Mr. Cass pleaded in his civil complaintApril 2016.

Mr. Cass also argues that some of the conduct that forms the bdwsss of
breach of duty theories against Ms. Fuller and Mr. Musso oetumore recently
(Doc. 11, pp. £2). To the extent that Mr. Cass alleges conduct in the two years
preceding the filing of hig\pril 2016 complaint that would form the basis for a
breach of fiduciary dutglaim against either defendafseeDoc. 11, 11 2834),

Mr. Cass’s breeh of fiduciary claim is not barred by the statute of limitations;
however, the balance of his claims are tinagred

The magistrate judge concluded that even if Mr. Cass’s breach of fiduciary
duty claims were not timbarred, te Gourt still should disnds those claims
because Mr. Cass failed to state a claim upon which relief could bedjrdbBoc.

8, pp. 16812). Mr. Cass objectt this finding and argues that his breach of
fiduciary duty allegations against Ms. Fuller and Mr. Mussmstrud liberdly in

the context of thipro seaction,are adequate. (Doc. 11, pp-32



The liberal construction dupro seplaintiffs does not require a court to
allow claims which are contrary to established legal precedent to prociéd
Cass contends that between April 2104 and April 2016, Ms. Fuller and Mr. Musso
owed him certain duties and violated those duties when the defendants “failed in
their dutyto answer and stayed silent to the allegationsa complaint that Mr.
Cass fied in June 2014 anddéfendants Musso and Fuller failed to provide the
name and telephone numbers of their bonding compatuedr. Cass. (Doc.-1,
19 28-34; see alsdoc. 11, §26). The existence of a duty is a question of law for
a court to resolve.As the magistrate judge explained, Mr. Cass has not alleged
facts that give rise to a duty that either Ms. Fuller or Mr. Musso might owe him.
Neither Ms. Fuller nor Mr. Musso had an obligation to respond to the complaint
that Mr. Cass filed in June 20b&cause that complaint was not directed to either
defendant, and neither Ms. Fuller nor Mr. Musso had an obligation to respond to

Mr. Cass’s request for bonding company information. As the magistrate judge

2 The liberal construction dygo sepleadings requires that the court hold such pleadings to less
stringent standards than formal pleadings drafted by attorrii¢gmes v. Kerner404 U.S. 519,
52021 (1972). A court may not dismiss aro secomplaint unless it@pears that a plaintiff can
establishno set of facts which would entitle him to religEstelle v. Gamble429 U.S. 97, 106
(1979). Still, pro seplaintiffs are subject to “the relevialaw and rules of court including the
Federal Rules of Civil ProcedureMoon v. Newsome63 F.2d 835, 837 (11th Cir. 1989). The
leeway that a court must provide tp@ seplaintiff “does not give a court license to servalas
facto counsel for a party, or to rewrite an otherwise deficient pleading in orderstairs an
action.” Farkas v. SunTrust Mortg., Inc447 Fed. App. 972, 973 (11th Cir. 2011) (citations
omitted).



stated, absent a relationship that gives risa tluty, a plaintiff may not pursue a
claim for breach of dutyTherefore, the Court overrules this objection.

The plaintiff's next objection statesiThe Magistrate judge fails to address
the plaintiff's claim for injunctive relief and such failure tale on the merits of
this claim violates due process and a fair screening procedure.” (Doc. 31, p.
Because Mr. Casgresented no viable claim, the magistrate judge had no
obligation to discuss the types of relief availablevilo Cass Additionally, Mr.
Cass$s claims provide ndasis to enjoin the defendantBecausehtere is no risk
thatMs. Fuller orMr. Musso will violate Mr. Cass rights in the future, injunctive
relief is inappropriate. See, e.g, Siegel v. LePore234 F.3d 1163, 1176 (11th Cir
2000) (to warrant injunctive relief, the party must demonstrate a substantial
likelihood of irreparable injury, which is “neither remote nor speculative, but
actual and imminef), Badillo v. Thorpe 158 Fed. App. 208, 211 (11th Cir.
2005) (“Because [pintiff] does not allege that he faces an immediate threat that
[defendants] will again violate his rights, we discern no error in the district court’s
denial of injunctive relief.”). Because the failure to address the plaintiff's ctaim f
injunctive relief was not erroneoublge Court overrules this objection.

Finally, Mr. Cassasserts he should have been allowed an opportunity to
amend his complaint. (Doc. 11, B). “When it appears that@o seplaintiff's

complaint, if more carefully drafted, might state a claim, the district court should



give the pro se plaintiff an opportunity to amend his complaint instead of
dismissing it.” Watkins v. Hudsgn560 Fed. Appx. 908, 911 (11th Cir. 2014)
(citing Bank v. Pitt 928 F.2d 1108, 1112 (11th Cir. 199tyerruled in part by
Wagner v. Daewoo Heavy Indus. Am. CpR14 F.3d 541, 542 (11th Cir. 2002)
(en banc)). But a district court has no obligation to giaepro seprisoner an
opportunty to amend his complaint when an amendment would be futile.
Simmonsv. Edmondson225 Fed. Appx. 787, 78889 (11th Cir. 2007) (citing
Medberry v. Butler185 F.3d 1189, 1193 (11th Cir. 1999)). “Leave to amend a
complaint is futile when the complaint as amended would still be properly
dismissed or be immediately subject to summary judgment for the defendant.”
Cockrell v. Sparks510 F.3d 1307, 1310 (11th Cir. 2007). BecaMse Cass’s
claims are barred by the relevant statutes of limitation, fail to state claims upon
which relief may be granted, and seek relief not availabl¢hig action, an
amendment to the complaint would be futile.

Mr. Casscites other circuits’ procedures for determining whether se
complaints are frivolous. (Doc. 1p. 3). This Court is bound by the Eleventh

Circuit’s rules for reviewingpro seprisoner complaints pursuant to 28 U.S.C. 88

1915A and 1915(e). The Eleventh Circuit requirethat a plaintiff demonstrate

® The difference between these statutes is §1d015A applies solely to prisoner actions,
whereas§ 1915(e) applies to all cases proceedmfprma pauperis See28 U.S.C.88 1915(e)
and 1915A. Because this action was removed from state court, the plaintiff is notiprgaee

6



that conduct taken under color of law violated the plaintiff's rights, privileges, or
immunities under the Constitution or laws of the United Sta§e e.q., Griffin v.

City of OpalLocka,261 F.3d 1295, 1303 (11th Cir. 2001). The complaint must
demonstrate that the facts as pled state a claim that is “plausible on its face.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). Sifeally,

[ulnder 8 1915A, the district court must review a prisongeisil]
complaint “before docketing, if feasible, or, in any event, as soon as
practicable after docketing.” 28 U.S.C. § 1915A(a). The district court
must “identify cognizable claimisid. 8§ 1915A(b), and dismiss any
portion of the complaint that [] is “frivolous, malicious, or fails to
state a claim upon which relief can be grantédl.’8 1915A(b)(1). A
prisoner ordinarily must be given an opportunity to amend his
complaint. Brownv. Johnson387 F.3d 1344, 1349 (11th Cir. 2004)
(“Nothing in the language of the [Prisdatigation Reform Act
(“PLRA”")] repeals Rule 15(a).”). However, if the amendment would
be futile, the district court may deny leave to ameBdyant v.
Dupree 252F.3d 1161, 1163 (11th Cir. 2001).

Dollar v. Coweta County Sheriff Officd46 Fed. Appx. 248, 25651 (11th Cir.
2011). Because amendment to Mr. Casst®mplaint would be futile, th€ourt
overrules thiobjection

Having carefully reviewed and consi@dde novahe materials in the court

file, including the report and recommetida andMr. Cass’s objections to the

forma pauperishere. However, the review mandated $§915A still applies because of the
plaintiff s status as a prisoner. Review under either statute is guided by the standards used for
Rule 12(b)(6), Federal Rules of Civil Proceduteal v. Georgia Dep’t of Cory 254 F.3d 1276,
127879 (11th Cir. 2001)Jemison v. Mitchell380 Fed. App. 904, 906 (11th Cir2010). Under

Rule 12(b)(6), alistrict court views all allegations in the complaint as true and construes them in
the light most favorable to the plaintifivicKissick v. Comm’r, GA Dep’t of Corr$87 Fed.

Appx. 567, 573 (11th Cir. 2014) (citinbimson v. SampspB18 F.3d 870, 872 (11th Cir. 2008)).

The magistrate judge correctly applied this standard in her report andnmneoalation.
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report the Court accepts thenagistrate judge’s recommendation. By separate
order, the Court will dismiss this action.
DONE andORDERED this January 26, 2017

Wadite S Hosod_

MADELINE HUGHESHAIKALA
UNITED STATES DISTRICT JUDGE




