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FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
MOSESSTRYKER,
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Case No.: 2:16-cv-00832-LCB*
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CITY OF HOMEWOOD,etal.,

(S W W W I VG X W I W i W)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Moses Stryker brings this action under 42 U.S.C. § 1983, against
the Gty of Homewood Alabama(“the City”), and police dficers Jason Davis,
Frederick Blake and Brian Waid,in their individual capacite$ Mr. Stryker
allegesthat Officers Davs, Blake and Waidused excessive and unnecessary force
while arresting him in the early morning hours of May 23, 2004Count |of his

secondamended complaifitMr. Stryker assertan excessive force claiagainst

! This matter was previously assigned to the Honerabiginia Emerson Hopkins. The case
was reassigned to the undersigned, Judge Lies C. Barkéctober 23, 2018. (Do&ntry
106).

2 The individualdefendants were police officers with the City of Homewadthe time of the
events described in the second amended complaftte Court is unaware of theturrent
employment status.

3 Plaintiffs initial complaint assertedtlaims against the City and the individual defenddots
excessive force, ilegal seizure, and false aruester Section 1983excessive force and illegal
seizure against the Ctypolice clief, Jim Robersonand state law claims against all defendants
for assault and battery, negligent hiring; negligent imgaiand supervisionand abuse of process
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the individual defendantsnder 42 U.S.C. § 1983. In Count Il, he asserts a Section
1983 claim against the City for failure to train and supervise. Mr. Stagsarts
state law claimsagainst only the individual defendarfisr assault and battery
(Count Ill), negligence (Count IVand wantonness (Count V).

The mattelis now before the Court on a motitor summaryydgment filed
by the City (Doc. 87) and a separate motion for summary judgment filed
collectively by Officers Davis,Blake and Waid. (Doc. 88). The motions have
been fully biefed by all parties to the case Theindividual defendants argue that
they are entitled to qualified immunigs to Mr. Stryker'sSection 1983 claim As
to the state law claims, they argue that they are entitled to p&a=e immunity
under Ala. Code §-6-338(a). The City argues that because Mr. Stryker cannot
survive summary judgment on his Sectid@83 claim against the individual
defendants his Section 1983 claim against the City necessarily fdiwr the
reasms set forth belowthe Court finds thahe City’s and thedefendants’ motions
for summary judgent aredue to beGRANTED with respect to Mr. Stryker's

Section 1983 clams in Counts | and Il. The Court declines to ise@erc

(Doc. 1). Plaintiff moved to voluntarily dismiss hislaims for ilegal seizure, false arrest, and
abuse of process, (Doc. 21), and subsequently flediraended complaint.(Doc. 39). In his
amended complaint, plaintiff did not name Chief Ba@lon as a defendant; the Court therefore
terminated Chief Roberson as a defendant. (Doc. 6#aintff fled a secondamended
complaint with leave ofCourt per Judge Hopkins. (Doc. 69). The claims before this Court
include those reflected in the plaintiffs secomdeaded complaint, as identified above.

4 Although the individual defendants fled a collectsammary judgment motion (Doc. 88je
partes took a different approach to briefing the omtiwith Officers Blake and Waid
submitting a jait brief (Doc. 90)and Oficer Davis submitting arief of his own. (Doc. 92).
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supplemental jurisdiction over Mr. Stryker’s state @aims in Counts Ill, 1V, and
V, and these claims agele to beDISMISSED WITHOUT PREJUDICE.
l. Summary Judgment Standard

“The court shall grant summary judgment if the movant shows that there is
no genuine dispute as to any material fact and the movant is entilletytognt as
a matter of law.” FED. R. Civ. P. 56(a). To demonstrate that thereaigenuine
dispute as to anaterial fact that precludes summary judgment, a party opposing a
motion for summary judgment must cite “to particular parts of mistanathe
record, including depositions, documents, electronically dtoirdormation,
affidavits or declarations, stifaions (including those made for purposes of the
motion only), admissions, interrogatory answers, or other materiai. R. Civ.

P. 56(c)(1)(A). “The court need consider only the cited materials, but it may
consider other materials in the recordrgp. R. Civ. P.56(c)(3).

When considering a summary judgment motion, the Court must view the
evidence in the record in the light most favorable to themowing party and
draw reasonable inferences in favor of the-mmving party. White v. Beltram
Edge Tool Supply, Inc789 F.3d 1188, 1191 (11th Cir. 2015)AJt the summary
judgment stage[,] the judge’s function is not himself to weigh the mxdand
determine the truth of the matter but to determine whether there is a gesu@e

for trial.” Anderson v. Liberty Lobby, Incd77 U.S. 242, 249 (1986).'Genuine



disputes [of material fact] are those in which the evidence is such thab aaleles
jury could return a verdict for the nenovant. For factual issues to be considered
genuine, they mmst have a real basis in the recordEvans v. Booké-Million,
762 F.3d 1288, 1294 (11th Cir. 2014) (quoftinge v. Jefferson City Bd. of Educ.
93 F.3d 739, 742 (11th Cir. 1996))A litigant's self-serving statements based on
personal knowledge otbservation can defeat summary judgmentliiited States
v. Stein 881 F.3d 853, 857 (11th Cir. 2018ge Feliciano v. City of Miami Beach
707 F.3d 1244, 1253 (11th Cir. 2013) (“To be sure, Feliciano’s sworn statements
are selfserving, but that alone de@ot permit us to disregard them at the summary
judgment stage.”). Even if the Court doubts the veracity of theread¢he Court
cannot make credibility determinations of the evidenéliciang 707 F.3d at
1252 (ctting Anderson,477 U.S. at255. However, conclusory statements in a
declaration cannot by themselves create a genuine issue of materi@ldac®tein
881 F.3d at 857 (citingujan v. Nat'l Wildlife Fed’'n 497 U.S. 871, 888 (1990)).

In sum, the standard for granting sumnjadgment mirrors the standard for
a directed verdictAnderson477 U.S. at 250 (citin@rady v. Southern R. G320
U.S. 476, 479480 (1943)). The district court may grant summary judgment when,
“under governing law, there can be but one reasonableluston as to the
verdict.” Id. at 250. “[ T]here is no issue for trial unleigere is sufficient evidence

favoring the nonmoving party . . . . If the evidence is merely colorable, rant



significantly probative, summary judgment may be grantedd. at 24950
(internal citations omitted).
[I.  Statement of Facts

Plairtiff Moses Stryker is a 58 yeaild male who in 1989,immigrated to
the United Statefom Liberia, West Africa (Doc. 69 p. 1, { 1Doc. 911, pp.
369-71, 482. Mr. Stryker is anaturalizedcitizen and permanent ident of the
United States. (Doc. 69,p. 1, T 1). Prior to coming to America, Mr. Stryker
worked for eleven years as a police offider the Liberian National Police,
specifically, within the criminal investigation division. (Dogl-2, pp. 6-8). In
2003, Mr. Stryker began driving for Swift Transportation as a truck oaner
operator. Doc. 911, p. 379).

The story begins in the early morning hours of May 23, 2014, on Highway
280 in Birmingham, Alabama.Mr. Stryker and Musie Ibedingl, a truck driver
whom Mr. Stryker was training for his employer, Swift Transportativare
traveling on Highway 28Caround midnight when they allegedly sEl\eiped a
sedan driven by Tammy BarnettqDoc. 912, p. 10; Doc. 104, p. 5). Mr.
Stryker and Mr. bedingl were unaware of having hit Ms. Barnefii®oc. 911, pp.
444, 467, and they continued to drive toward their delivery destinatibtine
Walmart Supercentesn Lakeshore Drive irHomewood Alabama. (Doc. 912,

pp. 11,23, Doc. 1011, p. §. Once at Walmartshortly before 2:00 a.mMr.



Ibedingl struggled to maneuver the truck, an eighteen wheeler, in the manner
necessary to park at the loading do¢koc. 911, p. 385Doc. 912, pp. 1611).
Mr. Stryker traded place with Mr. Ibalingl and assumed the driver's p@sit
(Doc. 912, p. 11). Moments later, Ms. Barnetgppearedn her vehicle—having
followed the truck for approximately ten mies from Highway 28@h® Walmart
shopping centerand parked her car in front of Mr. Strykettackin an apparent
attempt to prevent Mr. Stryker from leaving the sceifpoc. 912, pp. 1+12;
Doc. 1011, p. 6) Ms. Barnette indicatetb Mr. Strykerthat she would nanhove
her car untilthe police arrived (Doc. 912, p. 11). Ms. Barnete’s boyfriend,
Merle Bailey, was also present at the Walmart shopping center in a separate
vehicle which was parked near Ms. Barnette. (Doc:-11(dp. 7~8). Mr. Stryker
and Mr. Bdey hal a brief verbal exchange (Doc. 1011, p. 8). Mr. Stryker
testified that Mr. Bailey smelled of alcohol amicht hewanted toavoid further
contact with him untilpolice arrived(which he did by retreating to his truck)
(Doc. 911, p. 392, 44850; Doc. 91-2, pp. 13-14).

A short time later,at approximately 2:00 a.mHomewood police officer
Jason Davis arrivedn the scene (Doc. 912, p. 14). Officer Davis’s blue lights
were on; however, he turned off the video recorder before exiting hisleve
(Doc. 913, p. 28). Officer Davis instructedhe parties to move their vehicles

orderto clear the roadway.Dfc. 913, p. 31) Hetold Ms. Barnette to pull her car



into one area of the lot and he instructed Mr. Stryker to move his tiouakside

alleyway some distance awaggproximatst 50 feetfrom Ms. Barnette’s vehicle

(Doc. 913, pp. 3+32; Doc. 1019, p. 9). Mr. Strykercomplied but pleaded with
Officer Davis to leave his truck in a widlhted space. (Doc. 94, p. 22).

According to Mr. Stryker, Officer Dasi became irritatednd stated “if | didn’t
shut up he would lock my ass up.{Doc. 912, pp. 20-21).

After moving he truck, Mr. Stryker, Mr. Ibsingl and Officer Davis walked
around the truck to inspect it for damag®&o¢. 911, pp. 399400; Doc. 912, p.
23). Officer Davis stated that he did not see any damage to the tiDok. §11,
p. 400; Doc. 92, p. 23). Officer Davis also indicated to MiStryker that the

accident occurred outie of his jurisdiction, an¢he would have to call authorities

® The record contains conficting accounts of Officer Bavallegel threat to Mr. Stryker (i.e.
‘to lock his ass up)! The second amended complaint alleges that Hieatt was made in
response to Plaintiffs request to photograph Mstn@&e’'s car. $eeDoc. 69, p. 6, T 29)
("When [plaintiff] tried to explain to Dasi that Swift policy required him to photograph the

aleged damage, Davis threatened . . . [to] lock his ass).uplii his deposttion, Plaintiff offered
two scenarios for when the threat was madsompareDoc. 912, p. 20 (“So | said, Officer,
where | an parked nows well lighted . . . . So why cant we just let remave it here . . . .

Officer Davis got realy mad and said ‘if | didn’t shyg, the was locking my ass up.With Doc.
91-2, p. 22 (“The light business [an@fficer Davis's threat] wasafter I moved my truck.”)
Plaintiffs brief in oppositon to sumany judgment alleges an entirely differestenarioas to
when Officer Davis made the aleged threa{SeeDoc. 100, p. 4, n. 2) (“When he [plaintiff]
asked Davis if he would get Barnette to move hersoathat [he] could get his truck out of the
way . . . , Davis got upset and ‘told me if | didn't shut upweaild lock my ass up.”). As
discussed in thenalysis portion of this opinion, in ruling on theepent motions, the Court does
not credit Plaintiffs selcontradictory testimony. Seelraola & CIA, S.A. v. KimberkClark
Corp, 325 F.3d 1274, 1286 (11th Cir. 2003) (affrming district court's grdnsummary
judgment in defendants favor where plaintifs witnessesffered “selfcontradicting
testimony”); see alsoWright v. DISH Network, LLC4:15CV-0167HLM, 2016 WL 10919655,
*5 (N.D. Ga. Dec. 1, 2016) (“Even on summary judgment, the Court mustrasriplaintiffs]
selfcontradictory testimony against her, as she has provided explanation for the
contradiction.”), aff'd 714 Fed. Appx. 951 (11th Cir. 2017).
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from the proper jurisdiction to come and investigai@®oc. 911, p. 400). Officer
Davis testified thatr. Stryker became agitated at this point anedgan speaking
loudly in another language or in a thick accent which Officer Davis could not
understand. (Doc. 93, pp. 32-33).

After walking around the truck, Mr. Stryker and Mpedinglreturned to the
truck. (Doc. 911, p. 400). Mr. Stryker then remembered that his company policy
requires him tdake photographk of any damage in the event of an accident, and so
he retrieved his company camera from the cab of his truck and begamgwalki
toward Ms. Barnette’s vehiclgDoc. 911, pp. 408401). However, Officer Davis
stopped him andsked what he had in his hand. (Doc19pp. 4086401). Mr.
Stryker explained #t it was a camera, and that his company policy required him
to photograph any damage resulting from an accidénc.@1-2, p. 31;,Doc. 9%

1, pp. 40204). Officer Davis told Mr. Styker that he could not take any photos
and that he should put the camera aw®&oc( 912, p. 31;Doc. 913, pp. 3536).

Mr. Stryker contends that Officer Davis told him to place the camehis
pocket, but that as a former police officer himself, he was fearful téhalo
knowing that an officer could mistake reaching into a pocket as reachirg for

weapon. (Doc. 911, pp. 41415, Doc. 912, p. 30. NonethelessMr. Stryker

® There was confusioinitially as to which city or municipalishad police jurisdicton Officer
Davis testified that once he determined that theidant occurred outside of the city limits of
Homewood, his sole purpose on the scene was tonuegewhich authorities should be called to
investigate. (Doc. 9B, pp. 29-30).



attempted to place the camera in his pocket, at which point Officer Davishdrew
weapon. (Doc. 91, p. 414; Doc. 9B, p.35). Mr. Stryker asked Officer Davis
“are you going to kil me?”(Doc. 911, p. 415 Doc. 912, p. 3). Once Officer
Davis realized that Mr. Stryker had a camera (and not a weapon}hbéstered
his firearm, and suggested to Mr. Stryker that he return to his truck. 9Rdc.
pp. 36, 14648, 415; Doc. 913, pp. 35-36). Mr. Stryker testifiedthatat this point
Officer Davis shoved him (Doc. 911, p. 405; Doc. 92, p. 33). Officer Davis
claims that he merely redirected Mr. Stryker by placing his leemir. Stryker's
shoulder at which time Mr. Stryker attempted to elbow him but miss@bc. 91

1, p. 3340, 4% Doc. 913, p. 36 Doc.91-2, p. 35. Officer Davis testified that in
response to Mr. Stryker swinging his elbow, he (Officer Davis) emplayed
maneuver known as dmarm kar takelown,” but that Mr. Stryker spun around and
evaded him and began walking back to his trudkoc( 9-1, p. 46;Doc. 913, p.
37). Mr. Stryker denies attempting to elbow Officer DaBoc. 911, p. 482).

As Mr. Stryker walked away, Officer Davis tased Mr. Stryker in the back
(Doc. 912, p. 33. Officer Davis testified that he did this response to Mr.
Stryker trying to eloow hinand evading the anlmar takedown (Doc. 913, p. 37).
After getting tasedMr. Stryker began crawling toward the trucfDoc. 912, pp.
37-38). Mr. Stryker testified thaafter Officer Davis tased him, he realized that he

was under arrest.Dpc. 912, p. 46). Howevelhe also believed that Officer Davis



was trying to kill him, so he sought to return to his truck for safety. (Dog2, pp.
38-39). Meanwhile, Officer Davis requested19l backup through hixhest
microphone. (See Doc. 915) (9-1-1 audio recording conventionally fied with
Clerk of Court). Officer Davis then tased Mr. Stryker a second tirfleoc. 913,
p. 39). Mr. Strykercontinued his effort¢o climb into the truck. (Doc. 91, p.
412). Mr. Stryker testified: “The officer walked away so | started draggiggelf
to get intothe truck to get away from hiin. (Doc. 911, p. 412). Officer Davis
pursued him up the stairs, struck him in the neck region, and tugged on his legs to
pull him down. (Doc. 911, pp. 41213). However, Mr. Stryker clutched the
safety bar in the driver's side of the cabin and refused to let(Boc. 911, p.
417).

Mr. Stryker therclimbed into the cab of the truck, rolled up the window, and
locked the driver'sside door. (Doc. 911, pp. 41819; Doc. 913, p. 39). Mr.
Stryker yelled at Mrlbedingl who was standing nearby, to get into the passenger
side of the truck, which he did(Doc. 911, p. 418). Officer Davisthenused his
police baton to break the driver's side windovausing glass to shatter in Mr.
Stryker's face.(Doc. 911, pp. 42621, Doc. 913, pp. 3940). Mr. Stryker began
sliding to the passenger side of the cabinMndbendingl exited théruck. (Doc.

91-1, p. 426). Officer Davis entered the passenger sfid attempted a second

time to remove Mr. Stryker from the truckDoc. 911, p. 426,Doc. 913, pp. 4%+
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42). Mr. Stryker clutched the safety bar in the passenger side of the truck. (Doc.
91-2, p. 44). At some point during the struggle, Officer Davis sprayed chemical
spray in Mr. Stryker’'s face argtruck him with his fist several times in the carotid
artery andwrist and hand area (in an effort to force him to loosen his.gfpdc.
91-3, p. 42). Officer Davis testified that he “hamristed”” Mr. Stryker and
denieshitting Mr. Stryker with his baton.(Doc. 913, p. 42). Mr. Stryker alleges
that Officer Davis hit him in the head and neck with crject or a “blunt
instrument” (Doc. 69, p. 7, T 3Poc. 911, p. 412). Officer Davis testified that
he punched Mr. Stryker in the back a number of times in an effort to brirgubim
of the truck. (Doc. 91, p. 225).

Officers Blake and Waijdeach of whom were on duty at the tirappeared
on the scene in separate vehicléSeeDoc. 911, pp. 208604; Doc. 911, pp. 245
46). Both heard the distress call from Officer Davis requesting-npcKSeeDoc.
91-1, pp. 20%03; Doc. 911, p. 24546). Officer Blake appeared first and
observed a struggle between Officer Davis and Mr. Stryker as Mr. Stykeohtd
the safety bar in the passenger side of the truck and Officer Davis attampted
remove him. (Doc. 91, pp. 20910). Officer Blakeordeed Mr. Stryker to “let
go” and thentugged on Mr. Stryker's belt and punched him in the kidney. area

(Doc. 911, pp. 21215, 21%18; Doc. 9110, p. 44). Mr. Stryker eventually

" A “hammer fist is described in the recoasba strike in a karatehop type motion with the soft
tissue of the hand(Doc. 9%1, pp. 65, 253; Doc. 93; p. 43).
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released theafetybar and Officer Blake forcedirh to the ground. (Doc. 910,
pp. 4748). Once on the groundDfficer Blake put both of his knees on Mr.
Stryker’s back. (Doc. 910, pp. 49, 58 Officer Blake told Mr. Stryker “stop
resisting” and “give us your hands(Doc. 9210, pp. 54, 56, 68).

Officer Waid approached and observed Officers Davis ankeBia a
struggle to remove Mr. Stryker from the vehic{®oc. 911, pp. 24950). Officer
Waid testified that after Officers Davis and Blake put Mr. Stryker on the ground
he (Mr. Stryker) was still resisting and fighting. (Doc:19%. 252). OfficeWaid
then “hammer fisted hirthree to five times in the jaw or the ear, maybe the side of
the neck’in order to gain compliancgDoc. 9111, pp. 4748).

Mr. Stryker denies that he resisted the officers’ attemptsat@tuff him
(Doc. 912, p. 48), andallegesthat the officerccontinued to kick hinand “choke

”8

him"® evenafter handcuffs were placed on Him(Doc. 91-2, p. 49). Mr. Stryker

8 By ‘“choking,” Plaintiff clarified in his deposition that he was referrioga choke holdhat one
or more officers had on his biceps, not his neck. (Do€2,94. 49).

 Plaintiff offers varying testimony in his depositoconcerning whether he was kicked or
stepped on after he was placed in handcuffs. Plaintifblynitstated that after he was
hanctuffed, “I was stil being kicked . . . . | was ling there forwhie and | was stil being
kicked and they were stil making the expressiorthasigh they didn't have my arm.” (Doc.-91
2, p. 49). Later in his deposition, Plaintiff testified:

Q. Wereyou kicked in your back?

A. | was kicked in my back earlier.

Q. I'm taking about you're taken out of the truck and @utthe ground.

A. Not that | remember.

Q. Okay. Did anybody stomp on your back after you're taken out of the trdck an
put on the grood?

A. Not that | remember.

12



recalls hearing Officer Blake command him to “stop resistangf to “give us your
hands.” (Doc. 100, p. 17, § 12)Once restrained, Mr. Stryker testificithat
Officers Davis, Blake and Waid dragged him across the parking(ladc. 9t1,
pp. 428-29, 434,47778). Mr. Stryker wasthenplaced under arrest anditpn a
police car without further incident(SeeDoc. 91-1, p. 435).

Mr. Ibedingl was also placed in handcuffs but was released shortly
thereafter. (Doc. 91, p. 352). Mr. Ibedinglwas not arrested or charged with a
crime (Doc. 911, p. 353).

After the dust settled, @ of theofficers transported Mr. Stryketirectly
from the Walmart shopping center UAB hospital for treatment(Doc. 911, p.
435-36). Mr. Stryker suffered a broken jawhich requiredsurgery. (Doc. 69, p.
17, 1 81,Doc. 911, p. 479). Emergency room stafflso removed glass from Mr.
Stryker’'s face and eyeqDoc. 69, p. 17, 1 80)Mr. Stryker's jaw was wired shut

for approximately eight weeks in order to allow it to hg@®oc. 69, p. 17, § 81).

Q. All right. Did —

A. Those were stil before.

Q. Did anybody strike you in the back in any kind of way afterrgotaken out of
the truck and put on the ground?

A. Not that | remember.

(Doc. 912, p. 51). The Court addresses this apparent discrepancy disthssion section of
this opinion.
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Mr. Stryker also sufferedback injuries requiring surgergnd which prevent Mr.
Stryker from returning to work as a truck drivéboc. 69, p. 17, T 83

The City brought a criminal action against Mr. Stryker, sty@itly of
Homewood v. StrykerCGC-20153646 and CC20153646 filed in the Circuit
Court of Jefferson County, Alabama, on chargeslisbrderly condug resisting
arrest, and refus@& comply with a lawful order.(Doc. 1013; Doc.1015; Doc.
101-6; Doc. 1018). Prior to the criminal trial, the City dismissedetltharges
against Mr. Strykefor assault and disorderly condu¢seeDoc. 1017, pp. 2, 3).
Following a jury trial, Mr. Stryker was acquitted on the charge ®ifting arrest
(Doc. 1014, p. 2) Mr. Stryker wasconvicted on theltarge of refusab comply
with a lawful order (Doc. 917, p. 2;Doc. 918, p. 2) Thetrial order states in
relevant part:

10/21/16  On this date the jury returned its verdict which read, ‘We,

the jury find the DefendantiMoses Jutomue Stryker, Guilty of

Refuse to Comply with Lawful Order as charged in the complaint,’

and was signed by the forepersamsa Arrington. In accordance
with the jury verdict the Court therefore Adjudges you Guilty.

10 Aside from the allegations contained in the secantended complaint, th€ourt has not
located any medicakvidence in the recordconcerning the nature and extent of Plaintifs
injuries. This is perhaps due to the prior Court's bifurcationdistovery todetermine whether
the defendants are entitled to qualfied immunigfobe reaching the liabiity phase of the case.
(SeeDoc. 80 —Order Granting Motion to Bifurcate Discovery)n any eventbecausehe parties
apparentlydo not dispute the extent ®faintiffs injuries, the Court accepts the allegations in the
second amended complaint asué, and assumes for summargigment purposes that Plaintiff
suffered a broken jaw and back injuries

14



It is the sentence of the Court that the Defenddrdses Jutomue

Stryker, is fined the sum o$500 plus court costs, which shall be

paid in full by9:00 A.M. on January 19, 2017.
(Doc.91-8, p. 2) (wld supplied in original).
[11.  Procedural History

Prior to the reassignment of this case to the undersigned, the City and
Officers Blake and Waidfiled a motion to dismiss(Seenote 1,supra and Docs.
40, 44). Officer Davis did not join in the motion. The Court, Hopkins, J.,
determined thathe motion filed by Officer8lakeand Waidwas due to be granted
with respect taall alleged conduct occurring prior to Mr. Stryker's removal from
the truck. SeeStryker v. City of Homewood et ,a2:16CV-0832VEH, 2017 WL
3191097, *1319 (N.D. Ala. July 28, 2017)The officers’ motion is GRANTED
as to all of the Plaintiff's claimselating to his removal from the vehicle.”)In
light of Judge Hopkins’s ruling, this Court, in ruling on the present motion fo
summary judgment, wil not consider any alleged conduct concerning Officer
Blake and Waid occurring prior to Mr. Stryker's emoval from the truck.
Consistent with the Court’'s ruling on the motion to dismige, Court will only
consider the conduct of these officers as it relates to events ocaiftendvr.
Stryker was outside of the truck and on the ground. The Courtlgrying

concerning Officer Davis’s conduct is not limitedscopeas Officer Davis was

not a party to the motion to dismiss.
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V. Discussion

To recap the claims in this matters against Officers Daviflake, and
Waid, Mr. Stryker asserts aeBtion 1983 excessive force claim as well as state law
clams for assault and battemyegligence and wantonness. Against the City, Mr.
Strykerasserts a single count under Section 1983 for failure to train and supervise.
The Court will first address MrStryker's Section 1983claim against the
individual defendants. In light of the Court’s partial dismis$sahe Section 1983
claim against Officers Blake and Waid, the Court analyzes the claim separately as
it relates to Officer Davis, and will then tuto the “postemoval from the truck”
conductinvolving Officers Blake and Waid The Court will then turn to Mr.
Stryker's Section 1983 claim against the City, and will conclude witkcusision
of Mr. Stryker’s remaining state law claims.

A. Section 1983 Excessive Force Claims

Section 1983creates a private right of action for constitutional viofadi
committed by persons acting under “color of state la@ity of Newport v. Fact
Concerts, InG.453 U.S. 247, 258 (1981¢egenerallyMonroe v.Pape 365 U.S.
167 (196). The statute provides pertinent part

Every person who, under color of any statute, ordinance, regulation,

custom, or usage, of any State or Territory or the District of

Columbia, subjects, or causes to be subjected, any citizen of the

United States or other person within the jurisdictioneberto the
deprivation of any rights, privieges, or immunities secured by the

16



Constitution and laws, shall be liable to the party injuredhimaion
at law, suit in equity, or other proper proceeding for redress....

42 U.S.C. 8§ 1983. Section 1983 is not itself a source safbstantive rightsit
instead provides a method for vindicating federal rights elsewhere conferred.
Baker v. McCollan 443 U.S. 137, 144, 18 (1979). In cases alleging excessive
force incident to an arresthe source of federal rights arises under Foirth
Amendmeris protections againstnreasonable searches and seizufésaham v.
Connor 490 U.S. 386394 (1989) (Where, as here, the excessive force claim
arises in the context of an arrest or investigatory stop of a free citizenndast
properly characterized as one invoking the protections of the Fourthdémeat,
which guarantees citizens the right “to be secure in their persons ... against
unreasonable ... seizures” of the peryphee v. Ferrarg 284 F.3d 1188, 11998

(11th Cir. 2002) (“The Fourth Amendment’s freedom from unreasonable searche
and seizures encompasses the plain right to be free from the use ofvexioessi

in the course of an arrest.”).

While Sectim 1983 creates a private right of action for constitutional
violations by government officials,the doctrine of qualified Immunity
simultaneously operates fmrovide a shield from liability togovernment officials
performing discretionary functions.See generall Case v. Eslinger555 F.3d
1317, 1326 (11th Cir. 2009yuoting Pearson v. Callahan555 U.S. 2232009)

(“*Qualified immunity balances two important interestithe need to hold public
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officials accountable when they exercise power irresponsibly anedaeta shield
officials from harassment, distraction and liability whéeyt perform their duties
reasonably’)). The purpose of qualfied immunity is to ensure th@tegnment
officials are not required to “err always on the side of caution lsectney fear
being sued.” Hunter v. Bryant502 U.S. 224, 229 (1991):Qualified immunity
gives government officials breathing room tnake reasonable but mistaken
judgments,and protects all but the plainly incompetent or those who knowingly
violate the law.” Stanton v. Sim$H71 U.S. 3 6 (2013) (internal quotations and
citations omitted).
1. Qualified Immunity Standard

To receive qualified immunity, the public official carries timdial burden
of demonstrating that “he was acting within the scope of his distaegi@uthority
when the alleged wrongful acts occurfedCourson v. McMillan 939 F.2d 1479,
1487 (11h Cir. 1991). |If the defendant is not acting within the scope of his
discretionary authority, he may not enjoy the benefit of qualifieduinitsn Lee v.
Ferraro, 284 F.3d 1188, 1194 (ttiCir. 2002).

In the present case, no question exists as to whether Officers Blaws,
and Waidwere acting in a discretionary capacity while arresting Mr. Strykée
burden therefore shifts to Mr. Stryker “to show that qualified umtg is not

appropriate.” Lee 284 F.3d at 1194.The United StateSupreme Courhas set
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forth a twopart testfor determiningthe appropriatenessf a qualified immunity
defense. SeeSaucier v. Katz533 U.S. 194 (2001yeceded from byearson v.
Callahan 555 U.S. 223 (2009)* UnderSaucier a court must asK]tJaken in the
light most favorable to the party asserting the injury, do the fdetedlshow the
officer's conduct violated a constitutional rightBaucier 533 U.S. a0l If a
constitutional right would have been violated assuming the plaintiff'siorerof
the facts as true, the court must then determine “whether the right wag clearl
established.”Id.
a.  Constitutional Violation

The Eleventh Circuit has idenified the following considerations
conceptualized as the “Graham factorfgt determiningwhether anexcessive
forceclaim amounts to aonstitutional violation

In order to determine whether the amount of force used by a police
officer was proper, a&ourt must ask “whether a reasonable officer
would believe that this level of force is necessary in the situation at
hand.” Wilingham v. Loughnan261 F.3d 1178, 1186 (11th Cir.
2001).] The Supreme Court has held that “[d]etermining whether the
force ued to effect a particular seizure is ‘reasonable’ under the

1 |n Pearson the United States Supreme Court held that courts erexcise their discretion in
applying the twepart testunder Saucierin whatever order is best suited to the facts efdhase.
555 U.S.at 810 (“The judges of the district courts and the courts of applealdd be permited
to exercise their sound discretion in deciding which of tthe prongs of the qualified immunity
analysis should be addressed first in light of the citamoes in the particular case at hand.”).
The PearsonCourt noted that cases at the pleading stage mdyebiesuited for reordering the
sequence because in the early stages of ltigation, “theise@réactual basis for the plaintifs
claim or claims may be hard to identifyld. at 822. As the parties in the present case afe w
beyond the pleading stage, the Court finds that tiaelitional application ofSaucier is
appropriate.
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Fourth Amendment requires a careful balancing of ‘the nature and
gualty of the intrusion on the individual's Fourth Amendment
interests’ against the countervailing governmental interests at’stake
Graham, 490 U.S. at 396, 109 S.Ct. at 1871 (quofirepnessee v.
Garner, 471 U.S. 1, 8, 105 S.Ct. 1694, 1699, 85 L.Ed.2d 1 (1985)
(nternal quotations omitted)). Moreover, “Fourth Amendment
jurisprudence has long recognized that the right to make est anr
Investigatory stop necessarily carries with it the right to use some
degree of physical coercion or threat thereof to effectdt.’at 396,

109 S.Ct. at 18472 (citing Terry v. Ohig 392 U.S. 1, 227, 88
S.Ct. 1868, 18833, 20 L.Ed.2d 889 (1988

The Supreme Court has established that, in order to balance the
necessity of using some force attendantato arrest against the
arrestees constitutional rights, a court must evaluate a number of
factors, “including the severity of the crime at issudether the
suspect poses an immediate threat to the safety of the officers or
others, and whether he is actively resisting arrest or attempting to
evade arrest by flight.ld., 109 S.Ct. at 1872. . . Grahamdictates
unambiguously that the force used by a police officer in carrying out
an arrest must be reasonably proportionate to the need for that force,
which is measured by the severity of the crime, the dangéneto
officer, and the risk of flight.

Lee 284 F.3d at 11908.

Importantly, the excessive force inquiry requires the Court to densihat

a reasonablefficer would do under the circumstance¥inyard v. Wilson 311

F.3d 1340, 1346 (11th Cir. 2002) (“An officer wil be entitled to qualified

immunity i his actions were objectively reasonable, thpt i an objectively

reasonable officer in the same situation could have believed tHatdkaused was

not exessive.”);Garczynski v. Bradshawb73 F.3d 1158, 1166 (tiCir. 2009)
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(“The only perspective that counts is that of a reasonable officer ooghe at the
time the events unfolded.”)The Eleventh Circuit has also instructed district courts
to conside the facts—albett in a light most favorable to the plairtifthrough the
lens of the officer(s) involved, and not merely “from the comfort and safetyo
chambers.”Crosby v. Monroe Cp394 F.3d 1328, 13334 (11h Cir. 2004) (“We
must see the situation through the eyes of the officer on the scenehamapisred

by incomplete information and forced to make a s@itond decision between
action and inaction where inaction could prove fatal.*Qualfied immunitythus
represents the rule, rather than the excepti@ecause qualified immunity shields
government actors in all but exceptional cases, courts should think long dnd har
before stpping defendants of immunity.”” Sanders v. Howzel77 F.3d 1245,
1249 (11th Cir. 1999quotingLassiterv. Alabama A & M Univ. Bd. of Trustees
28 F.3d afl146, 114911th Cir. 1994) (en banc))

After a careful review of the evidence, and viewing the facts in the light
most favorable to Mr. Stryker, as the Court must pursuant to the Rule 5érdtand
and the mandate &aucier the Court finds thahe Grahamfactors weigh in favor
of theindividual defendants.

(i) Officer Davis
As to the first question und&@raham(i.e. the severity of the crime at isgue

Mr. Strykerarguesthat becausée did not commit any serious criminal offense, no
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force was necessary at alldr. Stryker points to the fact that Officer Davis was on
the scene to investigate a minor traffic accident, and to determine @ityidiead
jurisdiction. Officer Davis argues that the state court has already determined that
Mr. Stryker failel to complywith a lawful order, and based on the criminal
conviction, there can be no question that probable cause existed. fStriker’'s
arrest. He argues furtherthat under theHeck doctrine, as espoused liheck v.
Humphrey 512 U.S. 477 (1994), Mr. Stryker mapt attack the validity of his
state court conviction by claiming that his arrest was not @dtifiTo be clear,
Officer Davis does not seem to argue thiteckbars Mr. Stryker's entire Section
1983 claim, but rather, that it prevents him from arguivg ho probable cause
existed for his arrest or that he did not fail to comply with Officavi®s orders.
(SeeDoc. 92, p. 23, n. 9)Mr. Stryker argues, in turn, thiteckis inapposite to his
excessive force claim because the state court convistinaticlear as to which of
Officer Davis’'s orders Mr. Stryker faled to follow and, notwithling this
ambiguity, a finding in his favor on his Section 1983 claim would not invalidate
the criminal conviction for failure to obey a lawful order.

In Heck the United States Supreme Court determined that a Section 1983
claim is precluded if an award in the plaintiff's favor would have thecefbf
invalidating a state court conviction or sentenceleck 512 U.S. at 48€B7.

However, if a finding in the plaintiff's favor on a Section 1983 claim would no
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invalidate the criminal conviction or sentence, Hieck doctrine does not apply
and the plaintiffimay proceed with his Section 1983 actidd. In applyingHeck
the federal court must carefully analyze the relationship between theffidagti
1983 . . . claims and the charge on which the plaintiff was convictedePost
Conviction Remedies § 11:2 (July 2018).

The juryin the underlying criminal actiorseeCity of Homewood v. Stryker
CC-20153645 and C€20153646, found Mr. Stryker guilty of failure to obey a
lawful order “as charged in the Complaint.” (Doc.-8@1p. 2). The criminal
complaint provides the following narrative:

Stryker refused several times of my comnswaifor him to get backin

his vehicle. He also turneaind tried to walk away from me, again

refusing to comply with my orders.

(Doc. 1018, p. 2; Doc. 104, p. 2) Based on tlsi complaint, and following a
threeday trial on the matter, the jury determined thaticefit evidenceexisted to
convict Mr. Stryker for failure to obey a lawful order.

As an initial matter, Officer Davis’s reliance ¢teckis misplaced. Simply
put, a finding in Mr. Stryker's favor on a Section 1983 claim would notidaia
Mr. Stryker's criminal conviction for failure to obey a lawful order. Tffcers
could have still used excessive force in effecting Mr. Strykeresaeven though

Mr. Stryker failed to obey a lawful ordeGeeHadley v. Gutierrez526 F.3d 1324,

1329 (11h Cir. 2008) (citingBashir v. Rockdale County, G&45 F.3d 1323, 1332
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(11th Cir. 2006) (“A genuine excessive force claim relates to the mammeérich
an arrest was carried out, independent of whether law enforcement hadvére po
to arrest.)).

At the same time, this Court will not disregard the jury’s findings. &b
cause for Mr. Stryker's arrest was conclusively established basibé etate court
conviction. SeeQuire v. Miramar Police Dep,t595 Fed. Appx. 883, 886 (hl
Cir. 2014) (“[W]here the plaintiff was convicted of the offense faicl she was
allegedly falsely arrested, that judgment of conviction conclusivedpledies that
the arrest was made with probable cause, absent a showing of fraud, perjury o
corruptmeans.”) (internal quotations and brackets omittédjhe fact that Officer
Davis’s complaint could have been more specific or artfully draftecs choé
provide a basis for this Court to disregard the state court convi@eegenerally
Lee 284 F.3d at 11986 (he fact thatthe officer did not citea specific ordinance
in his arrest report is irrelevant where probable cause exists for thig; @ealey
v. Bd. of County Comm’rs of Alachua Coyn®6 F.2d 1112, 1119 (tiCir.

1992) (finding arrest noper on charges of bribery, unlawful compensation, and
unlawful possession of money in jail even though arrest report contained only a

vague charge for conveying tools into jail to aid esgafdwus, the Court rejects

12 The plaintiff in Quire asserted Section 1983 claims for false arrest ais# fmprisonment
Although Quire did not involve an ecessive force claim, the Court finds that its principles are
instructive concerning the manner in which a district calmbuld view a stat court criminal
conviction, specifically when a plaintiff in a subsequent federal court actiorlecgas probable
cause underlying histate court conviction.
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Mr. Stryker's arguments which see& either challenge probable cause for his
underlying arrest or which are otherwise at odds with his criminal ctanvifor
failure to obey Officer Davis's ordefé SeeMartin v. Delcambre578 F.2d 1164,
1165 (5th Cir. 1978)(“The district court granted summary judgment for the
appellees, holding that the appellant was collaterally estopped frogatiatji the
facts undergirding these claims so long as the state court conviction, hatlich
resolved them against him, was still valid. Our cases fulgpert the district
court's conclusion.”)Anderson v. TyysNo. 4.06CV004 SPMWCS, 2007 WL
2884367, at *6 (N.D. Fla. Sept. 27, 2007) (“Plaintiff asserts that at thet adtdhe

riot he was not involved, and this must be assumed to be true on this footion
summary judgment. However, he was found guilty both in a prison disciplinary
and criminal proceedings of strikihg Sergeant Childs withoutifigagion.
Whatever the truth of the way in wh Plaintiff, Childs, and Tyus interacted
initially, the die is cast for Plaintiff: he struck Childgtheut justification. Plaintiff
cannot attempt to prove otherwise in this case. To allow Plamtiffrdve his
version of events, that he was restdirby Tyus in a chokehold and beaten by

Chids and Tyus, and that he did not strike Childs without justification, dvoul

13 The Court also rejects Plaintiffs argument that the jugcsjuittal of Mr. Stryker on charges
of resising arrest conclusively establishethat he did not attempt to fiee or evade arresthe
Court gives credence to the jury’s criminal cotimttof Mr. Stryker for faiure to obey a lawful
order because Mr. Stryker was corted on this charge. However,raverse inferencdoes not
attachto what the jurydid notconclude or decide.
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necessarily imply the invalidity of the disciplinary action taken againstahd his
criminal conviction.”).

Returning to the firstGraham factor, the Court finds that Mr. Stryker's
refusal to comply with Officer Davis’s orders is sufficiently seveinder the
circumstances to justify the use of foragainst him. Mr. Stryker argueshat* at
worst, [Mr.] Stryker may have been suspected [of] the-lewvel misdemeanor of
potentially leaving the scene of an accident.” (Doc. 100, p. 31). This argisme
problematic for two reasons. Firstighores the reality that a hit and run is not a
low level offense. See Ala. Code. § 32A0-6 (1975) (describing hit and run as a
Class A misdemeanoor a Class C felony depending on whether persons are
injured). Secondit ignoresthe fact that the impetugor Officer Davis’s use of
force was not the traffic accident, bvt. Stryker’s failure to obeyorders. The
jury determined that Mr. Stryker was guilty of failure to obey or@srgharged in
the complaint. That complaint reflects that Officer Dawssiexl two directives to
Mr. Stryker—including an initial command to return to his truck and a later
command to stay put(Doc. 1081, p. 2). As already noted, Mr. Stryker may not
now feign confusion over the nature of the orders at issue, as it wasndegh to
the jury in the underlying criminal action that Mr. Stryker failedfdttow orders,
resulting inan objectively reasonable need for Officer Davis to sm®e level of

force to bring Mr. Stryker into compliance.
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The next two factors underGraham (i.e. whether the suspect poses an
immediate threat to the safety of the officers or othanslwhether he is actively
resisting arrest or attempting to evade arrest by fligiaty be examined together
Mr. Stryker argues that he did not swingedmow at Officer Davis, and therefore,
Officer Davis had no justification fotasing him. Once again, howevehis
argument ignores the fact that the precipitating event for the usecefvi@s Mr.
Stryker’s failure to follow Officer Davis’s ordersThis argument als®electively
overlooksthe escalatiothat ensued as a result of Mr. Strykeidsure to follow
thoseorders.

Mr. Stryker acknowledges that Officer Davis had a reasonable basis for
drawing his weapo#that is, he admits that a reasonable officer could have
construed his movements in putting the camera in his p@skeeaching for a
weapon. (Doc. 100, p. 20) (“[Mr.] Stryker does not claim that [Officer] Davis has
any liability to him for drawing his weapdh. Nevertheless, following this tense
exchangeMr. Strykeroptedto walk away from Officer Davisprompting Officer
Davis to use an arm bar takedoywhich was not effective) and then to use his
taser in a furtheeffort to bring Mr. Strykerinto compliance. Evenif the Court
were to assuméhat Mr. Stryker did not swing his elbow at Officer Dawise
Court finds that Officer Davis’s decision to tase Mr. Stry&erthis pointwas

objectively reasonable in light oMr. Stryker's failure to dllow Officer Davis's

27



commands Seegenerally Draper v. Reynolds369 F.3d 1270, 1278 (ttilCir.
2004) (approving use of a taser against a suspect at a traffic stop who did not
comply with verbal commands and who used profanity, moved around and paced
In agitation, and yelled at the officeifjjls v. City of Aventura647 F.3d 1272,
1289 (11ih Cir. 2011) (“And, where a suspect appears ‘hostile, bellgerent, and
uncooperative,” use of a taser might be preferable to a ‘physical strugggeniy]
serious harm’ to the suspect or the officer.”) (quobmgper, 369 F.3d at 1278).

Mr. Stryker argues that teid not attempt tescape oflee, and that he was
merely trying to comply with Officer Davis’ command to return this truck.
(Doc. 100, p. 32). This argument (once again) asks the Court to disregard the
jury’ s contraryfindings in the underlyingcriminal action Moreover, Mr. Stryker’s
own testimony contradicts thassertion that he compliedith Officer Davis's
orders. Mr. Stryker admits that after being tased, he knew thaeOiiavis was
trying to arrest him. (Doc. 92, p. 46)™* In spiteof this, Mr. Strykerattempted to
flee from Officer Davis. (SeeDoc. 911, p. 412)(“I started dragging myself to get
into my truck to get away from hify, (Doc. 911, p. 413) (“| was trying to get in

the truck away from him.”); (Doc. 91, p. 417) (“I wanted to get away from

14 Plaintiff testified:

Q. Is it fair to say that at the point Officer Davases you-that at the point
Officer Davis tases you that you realize’s trying to arrest you?
A. Yes.

(Doc. 912, p. 46).
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Officer Davis.”). Mr. Stryker also admits thathe evaded Officer Davis by
clutching the safety bar in the cabin, securing himself inside the tamckthen
locking the doors and roling up the windowgDoc. 911, pp. 41#19). Mr.
Stryker’s assertionn his brief that hedid not attempt to flee oevade arrest is
simply not sipported by the record evidence and, in factontradicted by Mr.
Stryker’'s own testimony.As such, Mr. Stryker's persistent arguments in his brief
that he did not attempt to flee or evade arrest lack merit, and dogitattadvance

his excessive for claim. SeeDukes v. Deatgn852 F. 3d 1035, 1046 (tHiCir.
2017) (“A plaintiff may not amend her complaint through argument in a brief
opposing summary judgment."$ee alsoEvans 762 F.3d at 1294 (“For factual
iIssues to be considered genuine, they must have a real basis in the record.”)
(internal quotations omitted).

Mr. Stryker arguesfurther that “any reasonable officer in this situation
would know that [Mr.] Stryker was not attempting to flee or esdaptrying to get
into a cumbersome, aBheeler truck that could not . be cranked and made to
zoom away.” (Doc. 100, p. 34)The Court disagrees with this oversiringd
assessment of théangers attendant to having an already flgtnind suspect,
along with another individual, locked inside of an eighteen wheeler, with orly o
officer on the scene at the time, as welirmcent bystandersMs. Barnete and

Mr. Bailey—on foot nearby. More importantly, Mr. Stryker admits that he
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understood that Officer Davis was trying to arrest him, but he continuéeeto
Officer Davis and evade arrest.

Relying onEx parte Wallace497 So.2d 96 (Ala. 1986), Mr. Stryker argues
that he “had a right to protect himself from [Officer] Davis’sawifll conduct
during the arrest.” (Doc. 100, p. 34). \Mallace the Alabama Supreme Court
recognized that in very limited circumstances'ciizen may resist an attempt to
arrest him which is simply ilegal.”ld. & 97. Wallacehas no application here
because Mr. Stryker was not subjected to an unlawfidtarsss a consequenoé
Mr. Stryker’'s criminal convictionthere can be no questidimat probald cause
existed for Mr. Strykersarrest. Quire, 595 Fed. Appx. at 88dir{ding that
probable cause is conclusively establisliredight of a state court conviction).
Additionally, Mr. Stryker vduntarily dismissed his claims in this actioor f
unlawful arrest, further undermining the relevancyM#llaceto the present case.

Beyond theGrahamfactors,Mr. Strykercites to numerous Eleventh Circuit
cases for the proposition that “gratuitous force violates thetfr@mendment.”
(Doc. 100, p. 38).However, the cases ralieon by Mr. Strykeare distinguishable
from theinstant case as tlaresteesvere under control, not resisting, and obeying
commands, onot otherwise under arresiSee, e.gSaunders/. Duke 766 F.3d
1262,1265-66 (11th Cir. 2014)(officer slammed arrestee’s face into hot pavement

causing injuries to his face and jaafter subject was placed in handclffs
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(emphasis addetd Saundersandthe following cases)Fils, 647 F.3dat 129192

(11th Cir. 2011)(arrestee tasedhile he had his hands up and was not resjsting

Paytonv. City of Florence413 Fed. Appx. 126, 1333 (1xh Cir. 2011) (officer

twisted thumb of sixty year old womamho was not under arr@stOliver v.

Fiorino, 586 F.3d 898, 908 (ftiCir. 2009) (officer &ased suspect multiple times

after subject was immobilized, limp, and writing in paHadley 526 F.3d at

1330 (officer punchedonresisting arresteén stomach);Galvez v. Bruce552

F.3d 1238, 124314 (11h Cir. 2008) (officerforcefully dragged and repeatedly

slammed nonresisting arrestee’s head into corner of a concrete strucifies

arrestee was handcufiedReese v. Herberb27 F.3d 1253, 1271 (tilCir. 2008)

(officer pepper sprayedonresistingsubject who was faceosvn on the groungl

Walker v. City of Riveria Beacl212 Fed. Appx. 835, 838 (hiCir. 2006) (officer
struck arrestee in head with his gawen though arrestee was pulled over and

posed “no threat or risk” to the arresting offic®&avis v. Willlams451F.3d 759,

76768 (1xh Cir. 2006) (officer manhandled individual who was not actively
resisting; Lee 284 F.3d at 1198 (officer slammed arrestee’s head into trunk of car

after arrestesvas placed in handcuffs and not resigtisgnyard, 311 F.3d at 1346

(officer grabbed arrestee by hair and arm and pepper sprayeadtdieshe was

handcuffed and seated in the back of the patrg| €aiester v. City of Riviera

Beach 208 F.3d 919, 927 (i Cir. 2000) (officer released police dog on
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swspected burglaafter he had submitted to arrdst lying on the ground)Slicker

v. Jackson215 F.3d 1225, 1233 (tiCir. 2000) (officer beat arrestefter he was

handcuffedand even though arrestdi&l not resist, attempt to flee, or struggle with

the officers); Smith v. Mattox127 F.3d 1416, 14320 (1xh Cir. 1997) Officer

broke arm of previously resistingarresteewho was docile at the time of the arm

break.

The Court notes thalr. Strykeroffers conflicting testimony concerning the
extent to which he was kicked after being removed from the truck and placed on
the ground. In his brief in opposition to summary judgment, Mr. Stiglgres
that Officer Davis (and Officers Blake and Waid) gitatusly kicked him and hit
him after he was “in their control, compliant and lying face down.” c(®0, pp.
20-21). However, Mr. Stryker's deposition testimoagypears to contradithis
assertion. He initially testifiedthat the kicking occurred bamfe he was handcuffed
but later testified that he did not recall being kicked (at least in du&)lafter
being placed on the ground. Mr. Stryker testified:

Q. Were you kicked in your back?

A. | was kicked in my back earlier.

Q. I'm talking about [whehyou're taken out of the truck and put on
the ground?

A. Not that | remember.

Q. All right. Did —

A. Those were still before.

Q. Did anybody strike you in the back in any kind of way after you're
taken out of the truck and put on the ground?

A. Not thatl remember.
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Q. Okay. Did anybody stomp on your back after you're taken out of
the truck and put on the ground?
A. Not that | remember.

(Doc. 912, p. 51). Because Mr. Stryker offers selbntradictory testimony on this
point, the Court need not considthis evidence. Iraola, 325 F.3d at1286
(affirming district court’s grant of summary judgment in defendafai®r where
plaintiff's withnesses offered “setfontradicting testimony”)see alsdNright, 2016
WL 10919655 at *5(“Even on summary judgment, the Court must construe
[plaintiff's] self-contradictory testimony against her, as she has provided no
explanation for the contradiction.”gffd 714 Fed. Appx. 951 (11th Cir. 2017).
But even if the Court were to credit Mr.riter’'s testimony that he was kicked
after being placed on the ground, his own testimony indicates thaiabidefore
handcuffs were placed on him. (Doc-31p. 49) (“But | do know this. | was
lying there for a while and | was still being kicked and they were stilinmahe
expression as though they didn't have my arm.”). If the officers weicatimd)
that they did not have his arm (whether they actually had his arm or wefg mere
“playing a game with him” as Mr. Stryker suggests), Mr. Strykes ai@ not in
handcuffs at this point in time.

Based orthe record evidencéhe Court finds that th@rogressiveamount of
force usedby Officer Davis wasobjectively reasonable under the circumstances.

His efforts began with minimal force, and progressethdoe aggressive methods
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when the more minimal measures failellr. Stryker admits that he attempted to
flee Officer Davis even after he realized that he was under arrest. He also admits
fighting off Officer Davis in an effort to return to his truckglinging to the safety
bar in two separate struggleand refusing to exit higehicle. Finally,Mr. Stryker
has failed to offer substantial evidence that excessive force was used aiter
he was faced in handcufts The conduct attributable to Officer Dawisincluding
an arm bar takedowrtasing; attempting to pull Mr. Stryker from the truck by
pulling on his waist and striking him in the hand adk;striking him in the side
of the face;and theuse of chemical spraywas notexcessive under thapidly
evolving circumstances of this case.
(i) Officers Blake and Waid

As to OfficersBlake and Waid the Court’s excessive force inquiry is limited
to the events occurring after Mr. Stryker was removed from the truck and on the
ground. Mr. Stryker testified that he is not sure about the specific conduct o
Officers Blake and Waid. However, we know based on the officers’ own
testimony that Officer Blake punis knees on his back once Mr. Stryker was out of
the truck. Oficer Waid testified that he “hammésted” Mr. Stryker in the head,
neck and jaw area three to five times once Mr. Stryker was out of truck dhd on

ground.
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The Grahamfactors weigh in favor of Officers Blake and Waids to the
seriousness of the offense, both Officers Blake and Waid arrived on theirscene
response to Officer Davis'®equest for backupBoth officers report having heard
Officer Davis yeling for hgd and indicating that the suspect was not under
control. Officer Blake testified that when he arrived on the scene, he observed a
struggle between Officer Davis and Mr. Strykehich is not disputedas Officer
Davis was attempting to apprehend Mr. Sérykrom the vehicle. Mr. Stryker,
meanwhile, was clutching the safety bar in the passenger side of the @fiicler
Blake thenclimbed up, punched Mr. Stryker in the kidney, and then assisted in
bringing Mr. Stryker to the ground. The kidney punch, occurring while Mr.
Stryker was still in the truck, is not under consideration here. Asetoemaining
conduct, Officer Blake put his knees on Mr. Stryker's back and as<iteer
Davis in trying to place handcuffs on Mr. Stryker. Officer Blake’'s afsrce—
amounting to placing his knees on Mr. Strykerack was not excessive as Mr.
Stryker was posing a threat to the safety of the officers and actempting to
evade arrest by planting himself in the vehicle, clutching the ysafmt, and
refusing to exit the vehicleoluntarily.

The amouh of force used by Officer Waid, while a closer call, was not
objectively unreasonable under the circumstances. Officer Waidetéshft he

hammer fisted Mr. Stryker in the side of the head and nec&nregree to five
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times in order to gain compliance. He was the thirdc@&ffon the scene and
testified that he did not know whether Mr. Stryker was arn{@ac. 911, p. 256).
Officer Waid stated that he heard both the inttial dispatch call and ¢halistress

call from Officer Davis, andhat when he arrived on the scene, he heard yellng,
withessed broken glass on the ground, and observed Officers Davis aied Bl
struggling to remove Mr. Stryker from the vehicle. (Docl9p. 24549). Based

on the outof-control nature of the scene, the Court cannot say that an objectively
reasonable officer would have or should have used less tltaneOfficer Waid

As previously discussed herein, Mr. Stryker cannot reasonably argu¢hé¢hat
situation was anything less than -@ditcontrol considering his own testimony that
he was actively trying to evade arrést entering his truck, clinging to the safety
bar inside the cabin, and refusittg voluntarily exit the vehicle While the Court
must construe the éés in the light most favorable to Mr. Stryker, the Court is not
required to discount the unfavorable portions of Mr. Stryker's ostirteny in

favor of an alternate version of events which better suits hisigrositit is
unfortunate that the situation spiraled to the point of Mr. Stryker singtaa
broken jaw and back injuries. However, the Eleventh Circuit has upheld the right
of law enforcement to use increasing force, edeadly forcejn situations when

an arrestee is necompliant and where less aggressive measures have faiszl.

e.g, Garczynski 573 F.3d afl170 (“The outcome of this situation was undeniably
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a tragedy. In their efforts to prevent a suicide, the officers todk.a Yet the
record reveals that their use of force was objectively reasonable cogsalette
circumstances from a reasonable officer's viewpoint. Nasttoitional violation
occurred.”)

b. “Clearly Established”

Mr. Stryker has failed to satisfy the first element urfd@ucier that is, that
the officers violated his Fourth Amendment right to be free fitweruseof force
Accordingly, the Court’'s analysis as to the question of qualifiecuimiynneed not
proceed further.However,assumingfor the sake of argumetitat Mr. Styker had
demonstrai@ that Officers DavisBlake and Waidviolated his constitutional right
to be free from the use of force, Mr. Stryker has failed to shovhihaight was
clearly establishedt the time of the incidentin the Eleventh Circuit:

Thereare two ways for a party to show that the law clearly established
that a particular amount of force was excessive. The first is i fooi

a “materially similar case [that has] already decided that what the
police officer was doing was unlawfulWilingham 261 F.3d at
1187. Because identifying factually similar cases may be diffirul

the excessive force context, we have recognized a narrow exception
also allowing parties to show “that the officialnduct lies so
obviously at the very core of what the Fourth Amendment prohibits
that the unlawfulness of the conduct was readily apparent to the
official, notwithstanding the lack of case lawPtiester 208 F.3d at

926 @uoting Smith v. Mattox127 F.8 1416, 1419 (11th Cir. 1997)).
Under this test, the law is clearly established, andifigedaimmunity

can be overcome, only if the standards set forifGrmhamand our

own case law ‘“inevitably lead every reasonable officer in [the
defendants] position to conclude the force was unlawfulld.
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(quoting Post v. City of Fort Lauderdalé F.3d 1552, 1559 (11th Cir.
1993)).

Lee 284 F.3d at 11989. To satisfy his burden, a plaintiff must do more than
“point to sweeping propositions of law and simply ptigit those propositions are
applicable.” Nicholson v. Georgia Dept. of Human Resour®as8 F.2d 145, 147
(11th Cir. 1990). “The dispositive question is whether ‘it would be clear to a
reasonable officer that his conduct was unlawful in the situatiaccoh&onted.”
Poulakis v. Rogers341 Fed.Appx. 523, 526 (11th Cir. 2009) (quotirRpucier
533 U.S.at 202.

Mr. Stryker argueshat “[tlherewas ample relevant and ‘clearly established’
case law at the time of this incident to place the Defendant Officenstae that
kicking, punching and hitting Mr. Stryker while he was compliant, lying face down
with his hands in the officers’ control wasviolation of his Fourth Amendment
rights.” (Doc. 100, p. 49).However, none of the cases relied upon by Mr. Stryker
are factually similar. Seesupra, string citation at pages 3@1; see alsd/inyard,

311 F.3d at 1355 (“We also find that . . . the law was clearly establisteh] that
Officer McCrelesss conduct, afPaytondescribes it, violated her constitutional
right to be free from excessive force. No objectively reasonableepoficer
could kelieve that, consistent with the dictates of the Constitution, he caalidagr
60-year-old womar—who was suspected of no crime, who verbally objected to a

search of her home in a nbeligerent manner and made no aggressive
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movements, and who had alreadgen pulled from the doorway for a fellow
officer to enter—and twist her thumb up behind her back so severely that she
suffered tendon damage and a possible bone fractufadley 526 F.3d al333
(“We hold that a handcuffed, n@asisting defendant's right to be free from
excessive force was clearly established[.]Dee 284 F.3d at 1199"“[A]
reasonable officer could not possibly have believed that he then haaivtboe |
authority to take her tthe back of her car and slam her head against the trunk after
she was arrested, handcuffed, and completely secured, and after any darger to th
arresting officer as well as any risk of flight had passed. Once an arreskeehas
fully secured, such force is wholly unnecessary to any legtimate law enfent
purpose.”);Slicker 215 F.3d at 1238[Ol]fficers used excessive force in beating
Slicker even though he was handcuffed and did not resist, attempefoof
struggle with the officers in any way, Fils, 647 F.3d at 1289 (“Under either
method, Bergert and Willamghe officers]should have known that their conduct
violated Maurice’s Fourth Amendment rights. Maurice was tased even theugh
committed at most a minor offense; he did not resist arrest; he didreateth
anyone and he did not disobey any instructions (for none were given).”).

Mr. Stryker has failed to identify any materially similaleenth Circuit
case law that would have put the officers on notice that their conchgtin

violation of Mr. Stryker's constitutional rights The underlying criminal
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conviction against Mr. Stryker combined with Mr. Stryker's own testyno
concerninghis attempts tdlee Officer Davis and to furthexvade arresbbviate a
conclusion, at least ithis Court's mind, that the officérsconduct would not
“inevitably lead every reasonable officer in the defendants’ position noluwte
the force was unlawful.” SeelLee 284 F.3d at 11999. For this and the other
reasons stated herein, tlodficers ae entitled to qualfied immunity and to
summary judgment as to Mr. Stryker's Section 1983 claim.
B. Section 1983 Claim Against the City

Mr. Stryker assertsn Count Il of his second amended complanat the
City “permitted and ratified a policy, custoand practice among its police officers
to unreasonably use excessive force during arrests, including routesds arr
involving misdemeanors.” (Doc. 69, p. 11, Y).6®lore specifically, Mr.Stryker
allegesthat the City failed to properly train and supiee its officersin the poper
use of force (Doc. 69, p. 21, 1 98) (The described City policy, custom and
practice permitting and encouraging the unconstitutional use of faga&st
ordinary citizens . . . was reinforced by the City’s failure to dime or prosecute
known incidents of improper use of excessive force, failure to adequately
investigate claims of excessive force, faillure to supervise probleoersffiand
failure to provide training to problem officers.”)Mr. Stryker notes that Offer

Davis and the City of Homewood has been sued on two other occasions for using
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excessive force in the course of an arreSteeDoc. 69, p. 12, § 67, n. 2) (citing
Jackson v. City of Homewood et,a2:12cv-4199KOB (N.D. Ala. 2014)and
Pettaway vCity of Homewood, et al2:16cv-932AKK (N.D. Ala. 2017.

1. Judicial Notice of Jackson and Pettaway

Before reaching the merits of Mr. Stryker's Section 1983 claims agh&st
City, the Court adopts and incorporates herein Judge Hopkimiclusionsas to
the dispositive weight of thievo prior cases against Officer Davis and the City o
Homewood. Judge Hopkins opined

The City notes, correctly, that the two lawsuits cited by the Plaintif
Jackson v. City of Homewood, et,a&:12cv-4199 andPettwayv.

City of Homewood, et al2:16¢cv-932—both of which were filed in

the Northern District of Alabama and alleged excessive force claims
against Officer Rvis and the City of Homewood ¢@D. 41 at 9),
provide no support the Plaintiff's claim. “Courts make judicial
notice of public records, such as a pleading filed in anothet,cou
because such documents are ‘capable of accurate and ready
determination by resort to sources whose accuraayotaeasonably

be questioned’’ Navarro v. City of Riviera Be&¢ 192 F. Supp. 3d
1353, 1364 (S.D. Fla. 2016) (quotiBgyant v. Avado Brands, Inc.

187 F.3d 1271, 1278 (11th Cir. 1999)). “However, judicial notice may
be taken only to establish what those documents contain, not the
veracity of their contents.ld. (citing Bryant 187 F.3d at 1278). The
Court takes judicial notice of thallegation that the incident in
Pettwayoccurred on June 5, 2018dedoc. 1 at 2, | 6 iRettway V.

City of Homewood2:16¢cv-00932AKK), a date which wagfter the

date of the conduatlleged in the instant case. Neither the conduct
alleged inPettway nor the fiing of the suit itself, could have put the
City on notice before the date of the events of the instant,cafsthe

need to train on the use of forceéeeMacMillan v. Roddeberry, No.
5.08CV-351-0C-10GRJ, 2010 WL 668281, at *7, n. 5 (M.D. Fla.
Feb. 19, 2010) (Hodges, J)¥fd, 432 Fed.Appx. 890 (11th Cir. 2011)
(and cases cited therein) (complaints made after the arrest at issue are
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not relevant to whether city was on iget of incidents of abuse);
Timmons v. Polk Cty. Sheriff's Offiddo. 8:09CV-1190T-17TGW,
2009 WL 4249553, at *2 (M.D. Fla. Nov. 25, 2009) (Kovachevich, J.)
(“Plaintiffs complaint on pages B4B19 merely lists incidents and
grievances that allegedly occurred after his incidenklipmas v. City

of Clanton 285 F. Supp. 2d 1275, 1283 (M.D. Ala. 2003) (Thompson,
J.) (“Thomas ... cannot demonstrate a ‘pattern of constlition
violations ... such that the municipality knows or should know that
corrective measures are needed’ by relying ... on ... the Gomez
complaint, which was filed six months after the incident involving
Thomas.”).

Similarly, the Court takes judicial notice that the allegai in
Jacksonhave not been substantiate8eé Doc. 35 (Stipulation of
Dismissal) inJackson v. City of Homewood et,a2:12cv-04199
KOB), and thus the Plaintiff's reference to that case provides no
support for the Plaintiff's claimsSeee.g, Gold v. City of Miami 151

F.3d 1346, 1351 (11th Cir. 1998)rie complaints must be shown to
have been valid)Brooks v. Schejb813 F.2d 1191, 1193 (11th Cir.
1987) (“Brooks never demonstrated that past complaints of police
misconduct had any merit.”YMontanez v. City of OrlandoNo.
614CV6220RL22TBS, 2015 WL 12778406, at *12 (M.D. Flat.O

23, 2015) (Conway, J.), affd, 678 Fed.Appx. 905 (11th Cir. 2017)
(“Because Montanez has not presented any evidence that the
allegations of false arrest and excessive force made in the two other
federal lawsuits filed againSggt. Parker had any merit, they cannot
establish past police misconduct of which the City was, or should
have been, aware, for the purpose of showing that the City had a
custom or policy condoning or permitting such behavior.gjpert v.
Trammel] No. 213-CV-02108WMA, 2014 WL 3892115, at *5
(N.D. Ala. Aug. 4, 2014) (Acker, J.) (“The Eleventh Circuit has held
that complaints of police misconduct alone, without a demonstration
that such complaints have merit, do not establish a pattern of similar
constitdional violations and do not give the city notice of police
misconduct.”).

Stryker v. City of HomewopdNo. 2:16CV-0832VEH, 2017 WL 3191097, at *10

(N.D. Ala. July 27, 2017femphasis in original)
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For the purposes of ruling on the defendants’ summary judgment motions,
this Courtlikewise takes judicial noticeof Pettawayand Jacksonas providing no
support for Mr. Stryker’s claims in this action.s Audge Hopkins aptly statetie
plaintiff in Pettawayfiled her complainafter the date of the condualteged in the
instant case, and theoe€, the allegations contained in that complamuld not
put the City on notice of the need to train and supervise its officethe use of
force. Moreover, since the date of Judge Hopkins’s ruling noted abtwe,
plaintiff's claims in Pettaway have been dismissed. See Pettway v. City of
Homewood, et al.2:16¢cv-932 (Kallon, J.) (Doc. 36- Memorandum Opinion and
Order— granting city of Homewood’s motion to dismiss with prejudibec. 42—
Order dismissing without prejudice claims againstviddial defendants as a result
of plaintiff's guilty plea on charges of trafficking narcodicsThe allegations in
Jacksonhavealsonot been substantiateeby virtue of the parties’ joint stipulation
of dismissal-and are of no utility here

2. Analysisof Section 1983 Claim Against the City

“A municipalty can be held liable under 8 1983 for the unconstitutional
actions of its employees only when the [city’'s] official pplicauses a
constitutionalviolation.” Martin v. City of Macon, Georgia, et alNo. 1616
16103, 2017 WL 2859512, at *2 thiCir. July 5, 2017)see alsdGarczynski 573

F.3dat 117671 (quotingCollins v. City of Harker Heights, Tex503 U.S. 115,
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123 (1992) (“* [I]f a city employee violates another's constitutional rights, the city
may be liable if it had a policy or custom of failing to trisnemployees and that
falure to train caused the constitutional violation. (internal citations and
guotations omitte). However, in cases where no constitutional violation has
occurred, the Court need not look further into the municipality’s pslicie
customs. Garczynski 573 F.3d at 1170 Analysis of a state entity’ custom or
policy is unnecessary . when no costitutional violation has occurrédl. seealso
Case,555 F.3d at 1328 (declining to review the shexiind city’'s customs and
policies in the absence of a constitutional deprivation by ride&idual police
officer); Rooney v. Watsori01 F.3d 1378, 1381 (11th Ci¥996) (“Since we hay
determined that Deputy Watsentonduct did not cause the Rooneys to suffer a
constitutional deprivation, we need not inquire into Volusia Coanpplicy and
custom relating to patrol vehicle operation and training.”).

Mr. Stryker failed to demonstrate that Officers Davis, Blake or Waid
violated his constitutional righks by using excessiviorce. In the &@seice of a
constitutional violation,the Court need not examine whether the City’s policies
violated Mr. Stryker’s rights. Garczynski 573 F.3d at 1171Case,555 F.3d at
1328; Rooney,101 F.3d at 1381.The City is entitled to summary judgment as to
Mr. Stryker's Section 1983 claim for faik to train and/or supervise its police

force.
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C. State Law Claims

Mr. Stryker asserts state law claims against Officers Davis, Blak&\Vati
for assault and battery (Count Ill), negligence (Count IV), and wantoriGesmt
V). The jurisdictional basis for Mr. Stryker's state laaitlk is28 U.S.C.8 1367
which provices a federal district court with discretion to exerasdo decline to
exercise supplemental jurisdiction over state claims in whitie court's
jurisdiction is based upon a federal questiorhis Section provides that “in any
civil action of which the district courts have original jdiction, the district courts
shall have supplemental jurisdiction over all other claims that are so redathd
claims in the action that they form part of the same case or contréve?8y
U.S.C. § 1367(a).

The ndion of supplemental jurisdiction is “‘a doctrine of discretion, not of

plaintiff's right.”” CarnegieMellon University v. Cohi)l484 U.S. 343, 350 (1988)
(quotingMine Workers v. Gibhs383 U.S. 715, 726 (1966)A district court may
decline to exercea supplemental jurisdictiom the following circumstances

(1) the claim raises a novel or complex issue of state law,

(2) the claim substantially predominates over the claim or clawes o
which the district court has original jurisdiction,

(3) the district court has dismissed all claims over which it has
original jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons
for declining jurisdiction.
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28 U.S.C. 1367(c)emphasis supplied).The United States Supren@ourt has
noted:
[A] federal court should consider and weigh in each, Gaskat

every stage of the litigation, the values of judicial economy,

convenience, fairness, and comity in order to decide whether to

exercise jurisdiction over a case brought in that court involving
pendant stataw claims When the balance of these factors indicates

that a case properly belongs in state court, as when the flesleral

claims have dropped out of the lawsuit in its early stages and only

statelaw claims remain, # federal court should decline the exercise

of jurisdiction by dismissing the case without prejudice.

Additionally, the Eleventh Circuit has observed that when a plantiff
federal claims are dismissed, “there remains no independent origthadalf
jurisdiction to support the Court’'s exercise of supplemental jurisdichean the
state law claims against the [d]efendant.Baggett v. First Nat. Bank of
Gainesville 117 F.3d 1342, 1352 (tilCir. 1997);see alsdRaney v. Allstate Ins.
Co, 370 F.3d 1086, 1089 (tiCir. 2004) (“We have encouraged district courts to
dismiss any remaining state claims when, as here, the federal claims have been
dismissed prior to trial.”).

Having already determined that Mr. Stryker's federal claims agamlsTiti
and tke individual defendants fail as a matter of law, the Court declines to exercise
supplemental jurisdiction over Mr. Stryker's remaining state lawnslai Pursuant

to 28 U.S.C.8 1367(d), Mr. Stryker has thirty (30) days from the entry of this

memorandum apion and order to refile in state cour6eePersonalized Media
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Communications, LLC v. Scienti#itlantic, Inc, 493 Fed. Appx. 78, 82, n. 1 {hl
Cir. 2012) (interpreting 28 U.S.C. B367(d) (“The period of limitations for any
claim asserted [based on supplemental jurisdiction] . . Il sddolled while the
claim is pending and for a period of 30 days after it is dismisged.”
V.  Conclusion

For the foregoing reasonsummary judgment ihierrby GRANTED in
favor of theCity and the individual defendants as to Mr. Stryker's Section 1983
claims (Counts | and ll) The Court declines to exercise supplemental jurisdiction
over Mr. Stryker’'s state law claims as set forth in CountdM]land V. The state
law claims are thereforBISMISSED WITHOUT PREJUDICE. Mr. Stryker
shall have thirty(30) days from the entry of & judgment to refile his state law
claims in state court. The Court wil enter a separate order contemporaneously
herewith.

DONE andORDERED January 9, 2019

SSTL

LILES C. BURKE
UNITED STATES DISTRICT JUDGE
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