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MEMORANDUM OPINION

Thisis a putativeclassactionbroughtby the Estate of Diane Brownihgnd
Mary Carrara (collectively, “Plaintiffs”) against retailer Hobbgtby Stores, Iné.
The caseconcerns the manner in which Hobby Lobby adminiseenseekly
coupon offering “40% OffOne Item atReguar Price.” DianeBrowning, an
Alabama residentysed a 8% off coupon when shpurchasd a small chest of
drawers that was priceddlways 30% Off the “markedprice” Mary Carrara, an

lllinois residentused a 40% off coupon on multiple occasions when she purchased

! Diane Browning dieafter filing this lawsuit. Mrs. Browning’busband, Robin Browning, was
appointed executor of her estate. In that capacity, Robin Browning has been substituted as
plaintiff. (Docs. 40 & 42).

% The claims of plaintiffs David Phillipand Wendy Calma have been dismissed. (Doc. 63).
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fabric that was similarly priced “Always 30% Ofthe “markedprice’” On all
purchasesHobby Lobby applied the 40% offouponto the markedprice rather
thanthe 30% offprice. In their Fouth Amended Complain®laintiffs allege that

this practice constitutes breach of contract and violates the Alabama Deceptive
Trade Practices Ac(‘ADTPA"), Ala. Code § 9191 et seqg. and the llinois
Consumer Fraudict (“ICFA"), 815 Ill. Comp Stat. 505/1et seq and lllinois
Deceptive Trade Practices Act, 815 Ill. Comp. Stat. 5Hd/Eeq.(“IDTPA).

(Doc. 49).

The case is now before the court wvo motions for summary judgment
filed by Hobby Lobby: (1) motion for summary judgment on Mafyarrara’s
claims for statutory and injunctive relief under the IC&Ad IDTPA (doc. 595,
and (2)motion for summary judgment on both Plaintiffs’ claims for breach of
contract and the Estate’s claims for statutory and injunctive relief under the
ADTPA, (doc. 57). The motions have been fully briefed by the parties and are
ripe for decision. For the reasons that follawe first motion for summary
judgment againstarrara’slllinois Consumer Fraud and Deceptive Trade Practices
Acts claims is due to bgranted. (Doc. 55). The second motion for summary
judgment is due to be granted in part and denied in part. (Doc. B&)mdtion is

due to be granted as it relates to Plaintiffs’ claims for breach of coaimdcthe



Estate’s claim for injunctive rigf under the ADTPADbut denied as it relates to the
Estate’s claims for statutorglief under the ADTPA.
l. SUMMARY JUDGMENT STANDARD

Rule 56 of the Federal Rules of Civil Procedure provides that a court “shall
grant summary judgment if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of faw.”
R.Civ.P.56(a). The party moving for summary judgment “always bears the initial
responsibility of informing the district court of the basis for its motion,” rglyn
submissions “which it believes demonstrate the absence of a genuine issue of
material fact.”"Celotex Corp. v. Catretd77 U.S. 317, 323 (198&¢ee also Clark
v. Coats & Clark, InG.929 F.2d 604, 608 (11th Cir. 1998lickes v. S.H. Kress
& Co., 398 U.S. 144 (1970). Once the moving party has met its burden, the
nonmoving partymust “go beyond the pleadings” and show that there is a genuine
issue for trialCelotex Corp.477 U.S. at 324At summary judgment, “the judge’s
function is not himself to weigh the evidence and determine the truth of the matter
but to determine whether there is a genuine issue for tAalderson v. Liberty
Lobby, Inc, 477 U.S. 242, 249 (1986).
. STATEMENT OF FACTS

Hobby Lobby is a retailer that operates over 700 stores nationally. It sells

arts, crafts, frames, small pieces of furniture, and other similar iteros. 4D at



8; Doc. 50 at 1 8). Plaintiffs’ claims arise out of their purcluddarniture (Diane
Browning)and fabrigMary Carrara)

A.  Furniture Pricing

Hobby Lobby attaches two price tags to its furniture items. Onejlisemn
tag showing an item number and priggeeDoc. 5819 at 2). The otheris an
orange tag statg that furniture is “Alway30% Off” the price displayed on the
green tag (Id.). The orange tag shows the item's 30% off price, whgh
identified as “Your Pricéfor the item. (Id.).

Store signs explaining Hobby Lobby’s furniture pricingare posted
throughout the areas where furniture is sold. The sgyp#ainthat furniture is
always 30% off the “marked pricednd that“marked prices reflect comparable
prices offered by other sellers for similar productéDoc. 589 at 23). The sigqs
further explain thathe “discountedprice” of an item is‘shown orits] orange tay

andthatthe “discountsare “provided every day (Id.).

Hobby Lobby’s advertisements convey the same pricing information. The

advertisements state that furnituse‘Always 30% Of the Marked Price.” (Doc.
5810 at 2). The samalefinition of “marked price’ls used: marked prices reflect
“comparable prices offered by other sellers for similar productd’). The
advertisements likewise indicatkat the ‘Always 30% Qf” price is a ‘discount

provided every day(ld.).



B.  Fabric Pricing

Certain fabrics sold by Hobby Lobkyhome decor fabric, fleece, and calico
prints and solids-are priced and advertised the same way as furniture. In the
areas of the store where fabric is sold, signs state that home decor fabric, fleece,
and calico prints and solids dralways 30% Off the Marked Pric&lhd that these
“discounts” are“provided everyday.” (Doc. 588 at 2). As with furniture, he
sigrs explainthat “marked prices reflecomparable prices offered by other sellers
for similar products.” (Id.). Hobby Lobby’s advertisements caw this same
information. (Doc. 5810 at 3.

A difference with a furniture purchase and fabric purchase was the fabric
ticket. When a customer purchases fabric from Hobby Lobby, the customer
receivesa fabric ticketthat also contains pricing informatiofCarrara Depat 45
46, 13233;° Doc. 5811). Becausefabric is usually pricecby the yard, the
customertells the Hobby Lobby employee working in thébfec department how
many yards, or fractions of yards)e wishes$o purchase;ite employeeecordshe
number of yards purchased atd applicable price per yaah the fabric ticket
and tlen multiplies those twaumbersto arrive at the total purchase price of the
fabric. (Carrara Dep. at 1299). The portion of the fabric ticket completed by the

employee depends uporetprice ofthe fabric beingourchased.If the price is not

3 Cararra’s deposition is located at Documentl58
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a sale, clearance, or always discounted price, the employee typically completes
only the top (white) portion of the tickeid. at 135; Doc. 581 at 3. When a
sale clearance, or alwa discounted fabric is purchased, the employee completes
the bottom (pink) portion of the fabric ticket by (1) fillimg the number of yards
purchased, (ii) wting in the ‘regular pricé of the fabric, (iii) computinghe sale
or discouwnt percentage to arrive at the “regd price per yard,’and (iv)
multiplying the number of yards by the reduced price per yard to arrive at the total
purchase price (Id. at 14143, 15859; Doc. 5811 at 3. At the bottom of the pink
part ofthe tcket, customers are informed tiab addtional discounts or coupons
are allowed on sale and clearance fabr{@bc. 5811 at 2.

C. 40% Off Coupon

Hobby Lobby provides aeekly coypon for its customers’ use. Customers
canclip the coupon out of a nepaper advertisement, download tw@ipononto
their mobile cellular device, or print the coupfitom Hobby Lobbys website.
(Freebern Depat 8183). The coupon is good f640% Off One ltem at Regular
Price.” (Doc. 585 at 23). The term “regular price” is not defined in the coupon.
(Id.). Certan statedrestrictions applyo the coupon’s use€ustomers are limited to

one coupon per day; the coupon must be presented at the time of puticbase;

* Melissa Freebern’s deposition is located at Document 58-4.
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coupon canat be used on certaitems and the coupon offer is “not valid with
any other coupon, discount, or previous purchagel.).

D. DianeBrowning’s Furniture Purchase

Diane Browning purchased a small chest of drawers at the Hobby Lobby
store in JaspeAlabama, on April 2, 2016(Doc. 5821). The green tag attached
to the chest of drawers indicated a marked price of $289.99; the orange tag
reflected an “Alway80% Off” price of $202.99(Doc. 5819).

Mrs. Browning was given a sales receipthatime of her purchase(Doc.
58-21; Robin Browning Depat 107)° The receipt showMrs. Browning used a
coupon to obtain a 40% discount on furniture marked at $289.99, that using the
coupon saved her $116.00, and that the discounted price she paidseftethe
coupon was $173.99Doc. 5821 at 2). The receiptlso explains Hobby Lobby’s
return policy: if the original sales receipt is presertigdhe customewithin 90
days of purchase, Hobby Lobby will exchange the merchandise, provide store
credit, or issue a refund(ld. at 3). Without an original receipt, the customer may
either exchange the merchandise or receive a merchamdde (Id.).

When Mrs. Browning returned home, she showed her satesptto her
husband who immediately notiedthe 40% coupon had not been applied to the

chestof drawersalways” price of $202.99. (Robin Browning Dy 64-65, 97

®> Robin Browning’s deposition is located at Document 58-3.
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101, 10506). Instead, the receipt showed the 40% coupon had been applied to the
“marked price” of $289.99Docs. 5819 & 58-21; Robin Browning Dep. at 100

01, 10306). This was evident to Mr. Browning from his examination of the
receipt andhe furniture tags Mrs. Browng also brought home with heid. at
97-101).

Mr. Browning testified that he doe®mt know whether his wif@oticed or
read the Hobby Lobby store signs identifying furniture as “Always 30% Off the
Marked Price” and notifying customers that their “discounted pigshown on
the orange tagand that the “discounts” are “provided evedpy.” (Robin
Browning Dep.at 14449). He also does not knowhether his wiferead thesales
receipt at the timéhe time she purchased the chest of dravatisough he has no
evidence that she was prevented from doing (k. at 41, 10608.) As far as he
knows, his wife never spoke with anyone at Hobby Lobby about the price she pai
for the chest of drawerdld. at 6370).

Mrs. Browning never returned the chest of drawers to Hobby Lobby for a
refund. (d.at 72, 113). She continued wse the furniture after purchasing (id.
at113.

E. Mary Carrara’s Fabric Purchases

Mary Carrara was a frequent shopper at Hobby Lobby, visiting the store in

Peoria, lllinois a least every other week. (Carrara Dep. at 25he purchased



many fabric items fromHobby Lobby, including fleece, calico, and home decor
fabrics. She noticed and read the store signs identifying fleece, calico, and home
decorfabrics as Always 30% Of the Marked Pric&® (Id. at 7677, 105, 10Y.

She understood Hobby Lobby was representing that it was selling ftiose

items ata 30% reductiorfrom the comparable pricesther sellers charged for
similar items. Id. at 11516). She also understodtiat the “marked pricetvas

not a former price previousishaged by Hobby Lobby anthat the 30% reduced
price referenced on the signs was a discount that Hobby Lobby provided every
day. (d.at110, 115117-18).

Mrs. Carrara frequentlysed a 40% off coupon when she purchased items
from the Hobby Lobby store in Peoria. She usually cut the coupon out of Hobby
Lobby’s newspaper advertisement(ld. at 70, 78).0n those occasions when Mrs.
Carrara used 40% off coupon in connection with her purchase of a fabric item
that was always priced at 30% off, the casketld not apply the coupon to the
“reduced prictidentified on Mrs. Carrara'fabric ticket, but instead would apply
the coupon tohe ‘regular price” shown on the ket. (Id. at 14548). Mrs.
Carrara acknowledged how the process worked at her deposit

Q. ... Say you bought a yard of a piece of fabric that had a marked
price of $10. So on [the fabric ticket] in that pink section down

® The only itens Mrs. Carrargourchased at Hobby Lobby that are at issue in this case are fabric
items. (Carrara Dep. at 2001). She did not purchase any of the other items that Hobby Lobby
sells at “Always 30% @’ the marked price.ld.).
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there, they would fill out one yard in the furtherest-teind
column, right?

A. Yes.

Q. Then they would put o@10 under that column “regular price,”
right?
Yes

And then the next column, the “reduced” column, they would
put $7, and then they would have one times 7, that would be $7
for that piece, is what that would cost, right?

A.  Yes

Q. So now you go up with a coupon, and ... they won't give you
40 percent off, in my example, of the $7, they would only give
you 40 percent off the $10, right?

A. Yes.

Q. So the cashier would then look at your fabric ticket, and in my
example would say, okay, the regular marked price on that
fabric is $10, you bought a yard of it, so I'm going to give you
40 percent off $10, so you'd end up paying $6 for that piece of
fabric; is that right? Is that how that worked?

A. Yes.
(Id. at 14748). Mrs. Carrara testiéid that she felt deceived when the coupon was
applied in this way
Q. ... So you're saying that if some item was marked, say, 25 or
30 percent off and you used a coupon, you think you should get

another 40 percent off that price; is that what you’re saying?

A. The way it is advertised is that those fabrics are always 30
percent off.

10



Q. Right.

So what'’s the real price? IsHtyou know, | feel like I'm getting
only 10 percent off ....

Q. [They] are not giving you 40 percent off that alreadgiuced
price?

A. Yeah. Ifit's always 30 percent off, then what's the real price? |
should get-if the fabric is $5.99, and it's always 30 percent off
and it's $5.99, | should get 40 percent off th5199.

Q. So you're saying if the fabric is already 30 percdhtaad the
already 30 percent discounted price is $5:9% that what
you’re saying?

A. The way it's worded, is they're alwaysthe price is always 30
percent off.

A. So then to present a 40 percent coupon for that purechase
don’t know, | feel deceived sometimes that | don’t get the 40
percent off when | buy a fabric that says [always 30 percent
off.]

(Id. at 5355).

Mrs. Carrara was given a sales receipt each time she purchased an item at
Hobby Lobby. When she used eouponwith her prchase, theeceiptwould
showthe item the coupon was used with, the price against which the coupon was
measured, the savings she received by using the coupon, and the total purchase

price for the item after using the coupond. @t 20204; see e.g, Docs. 5812 at

2-3,5813 at 23, 5815 at 26). Mrs. Carrara conceded that she could clearly

11



discern the price from which the 40% coupon was deductedyshypleading the
receipt. (Carrara Dep. at 207%he never expressed any objection to the cashier
about the price she was payin@d. at 212).

Ms. Carraranever brought any of theems she purchasedith a coupon
back to theHobby Lobby store to seek a refund on thsi®dhat she had been
overcharged (Id. at 20910.) She testified that she was satisfied with all of the
Hobby Lobby items she purchasettl. @t 74.) She made no effort to determine
either before or after she filed this lawsuit, whether she could tistaened the
same or similar items from another store at prices lower thaat sihe paid at
Hobby Lobby. [d. at72-73.)

. ANALYSIS

There are three remaining claims in Plaistiffourth Amended Complaint:

a claim by both Plaintiffs for breach of contract (Counallaim by the Estate for
violation of the ADTPA (Count Il); and a claim by Mary Carrara for violation of
the ICFA and IDTPA (Count 1ll). (Doc. 49). Hobby Lobbyhas moved for
summary judgment on all three claim{®ocs. 55 & 57).

A. Hobby Lobby’s “Mar ked Prices”

Before considering each of tlbaims alleged by Plaintiffs in tireFourth
AmendedComplaint, the court wiladdress a major point of contention between

the partieswhether Plaintiffs have raised a new claim in their response to Hobby

12



Lobby’s summary judgment motions. Resolution of this issue will impact the rest
of the court’s decision.

In Plaintiffs’ response to Hobby Lobby’s summary judgment motions,
Plaintiffs argue:

Most Hobby Lobby fabrics, and all furniture items, are marked
“Always 30% Off". ... It is undisputed that these items are always
sold at the “Always” price.

Despite the plainly analogous meanings of “Always” and
“Regular’, Hobby Lobby does not want to offer 40% off the price the
merchandise is actually sold at, it wantsétl this merchandise, with
a coupon, at an approximately 15% discount from the price at which
the merchandise is always sold.

In order to provide dg a 15% discount off of an item, but
represent that it is giving the customer a 40% discéimiopy Lobby
creates, literally out of the heads of its buyers, a price it says is
based upon “Comparable prices offered by other sellers for
similar products.” Except this is not true Hobby Lobby admits it
does no survey, and has no policy to determine what ‘&@imil
products” are, or what they are sold for. This conduct is definitionally
deceptive.

Both [Plaintiffs] were told by [Hobby Lobby’s] documents that
the “regular” prices were the “compardblarices. Neither Plaintiff
had any way to know that Hobby Lobby had no idea what
comparable prices were, but paid 40% off of the merchandise at
that price, instead of getting 406 off the true regular price. This
pricing scheme creates liability for breach of contract, and under the
Alabama and lllinois Deceptive Trade Practices Acts.

(Doc. 67 at 23) (emphasis added)Plaintiffs repeat these allegations throughout

their brief. See id.at 1013, 16, 1819, 39, 4749, 54, 5657, & 59). They also

13



argue that Hobby Lobby’slleged“pricing scheme’violated pricing regulations
found in federal and lllinois lawld. at 3236, 5255).

In its reply brief, Hobby Lobby cries foul. Hobby Lobby assdhat
Plaintiffs’ “new” allegations are not found anywhere in any of Plaintifigé
complaints. (Doc. 74 at 2). Hobby Lobby argues that the “entire thrust of each
complaint was that Hobby Lobby broke contracts and deceived Plaintiffs simply by
not giving them another 40% discount on top of the “Always 3O%]” discounts
that ordinarily applied to the fabric and furniture items they purchasked.at(2
3). Hobby Lobbycontendghat “[n]o claim in any of the complaints alerted Hobby
Lobby of the need to marshal evidence to defend against the theory that its
‘marked prices’ were bogusecause they were not related to prices its competitors
charged for similar merchandiselti) Hobby Lobbyalsonotes that “[tjhere were
no references [in any of Plaintiffs’ complaints] to the federal or lllinegailations
cited in Plaintiffs’ responsbrief, or[to] how Hobby Lobby’s use dicomparable
prices charged by others were impacted by those regulatiolts.at 2. Hobby
Lobby thus argues that the court should disregard Plaintiffs’ “new claims” raised

for the first time in their responseiéi’

" Hobby Lobby separately argues that Riifis have “blatantly distortedthe process by which it
sets its “marked prices” and that the court shoalsb reject Plaintiffs’ arguments about
“fictional marked prices” on substantive grounds. (Doc. 74 @t 6-

14



As this court has notkeelsewhere, “a summary judgment memorandum is
not a proper vehicle for amending the pleadingdcKenzie v. Talladega Bd. of
Educ, 242 F. Supp. 3d 1244, 1255 n.12 (N.D. Ala. 20%@g Gilmour v. Gates,
McDonald and Cq.382 F.3d 1312, 1315 (11th Cir. 2004) (“A plaintiff may not
amend her complaint in a brief opposing summary judgfentThat is what
Plaintiffs are seeking tdo here. Plaintiffs do not allege anywhere in tlk@urth
Amended ©mplaint—or in any of their preceding complasatthat they were
deceived by Hobby Lobby’s representation that the “mankecdes of items
priced “Always 30% Off” reflected “comparable prices offered by other selbers f
similar products.” Rather, they allege that they were deceivedibipby Lobby’s
representation that it would apply its 40% off coupon to an item’s “regular price,”
which they contend is the item’s “Always 30% Ofiftice andthe price to which
the coupon should have been appli¢8ee, e.g.Doc. 49 at § 53 (“MrsBrowning
should have gotten forty percent (40%) off of the ‘Always’ price, because that is
the regular price of the goods.”; Doc. 4942 (“Mrs. Carrara should have gotten
40% off of the ‘Always’ price that is the ‘regular’ price of the goods, instdad o
40% off of the ‘never’ price, which cannot be considered the ‘regular’ price of the
goods.”). In other words, the allegations in Plaintifisbmplaint relate tdhe
manner in which Hobby Lobby applies its coupon, not to the manner in which

Hobby Lobby determines an iten’marked pric€. Indeed, nowhere in Plaintiffs’

15



Fourth Amended Complaint do they make any reference to Hobby Lobby’s use of
“‘comparableprices as the basis for its “markgatices” There isno allegation

that Hobby Lobby has “no idéavhat its competitors’ “comparable prices” truly
are; no akgation that thémarkedprices charged by Hobby Lobbgrebased on
unsubstantiatettomparable pricesthat no other sellers chargend no allegation
that Hobby Lobby’s use afinsubstantiatedcomparable prices'to arrive at its
“marked prices runsafoul of federal and lllinois pricing regulationg'hese are
new allegationshatseek to chargthe very nature of this case

The court recognizes that Plaintiffs do allege in their Fodmhended
Complaint that “Hobby Lobby’s ‘regular’ price is an artificially inflated price at
which the merchandise has never been sold by Hobby Lobby. Rather, it is a fiction
created by Hobby Lobby?”(Doc. 49 at § 10(emphasis in original). However, as
Hobby Lobby aptly states it in its reply brief, “[T]his is just a rinse and repeat of
Plaintiffs’ familiar refrain about ‘always’ and ‘never’ prices.e., their claims that

the marked price is a ‘fiction’ because it never charged to Hobby Lobby

customes. There are no factual allegations anywhere that Hobby Lobby>s non

8 Plaintiffs assert in their brief thdfthe Estate’s claim is that Hobby Lobby advertises and
marks furniture items with artificially inflated fictitious prices, never sold byrtany other
retailer.” (Doc. 67 at 3) (emphasis add¢éd That isnot what is alleged in their complaint. As
guoted abovehe allegation in Plaintiffs’ complaing that “Hobby Lobby’s ‘regular’ price is an
artificially inflated price at which the merchandise has never baldnby Hobby Lobby.” (Doc.
49 at 1 10). There is no allegation that the “regular” price is an “artificially inflatetgdr
because it is never sold by “any other retailer.”

16



discounted ‘marked price’ is a fictional price because ltigherthan what other
sellers sell for similar merchandise.” (Doc. 74 ate@nphasisn original) (footnote
omitted) The ®urt agrees with Hobby Lobby.

If Plaintiffs had wished to bring a claim against Hobby Lobby for engaging
in a deceptive trade practice in the way it sets its “marked pricey, tthdd have
and should have done so. They did not. They never moved Yerteamendny
of their complaing to add such a claim. It is also quite telling that Plaintiffs have
offered no admissible evidence showing that the “comparable prices” offered by
other sellers for similamerchandise were lower than Hobby Lobb$fsarked
prices”® They have offered no market studies or similar evidence establishing
what other retailers were charging during the relevant periods when Diane
Browning and Mary Carrara purchased their merchandise from Hobby Lobby. The
absence of such evidamis further confirmation tha®laintiffs’ current allegations
regarding the allegedly deceptive way in which Hobby Lobby arrives at its

“marked prices’are new allegations raised by Plaintiffs after the fact.

® In opposition to Hobby Lobby’s motion for summary judgmeme, Estate &s submittedcreen
shots from the Amazon wedite purporting to show prices of some chests that it claims are
priced lower than the marked price of the furniture Mrs. Browning purchased. (D&8).67Tre
screen shots are inadmissible for a number of reasons. First, they are not atgderfieaond
they have beepoffered to prove the truth of the matter asserele actual price of the items
displayed —and no evidence has been offered to establish the business records ex8eption.
Fed. R. Evid. 801(c) and 803(6)Third, they are incomplete duplicates, as several of the
screenshots are obscureSieeFed. R. Evid. 1003. They also do not reflect prices in effect at the
time Mrs. Browning purchased her furniture from Hobby Lobby on April 2, 2016. (Docl)}8-2
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Plaintiffs cannot present a new claim or legal theddtgr Hobby Lobby ha
moved for summary judgment. Agaihetfocus of all of their complaintsas been
on how Hobby Lobby applies its 40% off couptanitems priced “Always 30%
Off”, not on how Hobby Lobby arrives at an item’s “markedeiicAccordirgly,
the court willdisregardPlaintiffs’ allegations and argumenesgardingthe manner
in which Hobby Lobby establishes its “marked prices” and will not consider such
allegations and arguments in its analysis of Plaintiffs’ claims, includiamptiffs’
allegationthat Hobby Lobby’s reference to “comparable prices offered by other
sellers” is a deceptive practice that violates federal and lllpracsng regulations
That allegation cannot be found anywhere in Plaintiffs’ Fourth Amended
Conmplaint. The court addresse#laintiffs’ claims as they arpresented in the
Fourth Amended G@mplaint.

B. Breach of Contract

Plaintiffs’ first claim is for breach of contractUnder both Alabama and
lllinois law, the first element of a claim for breach obntractis a valid contract
binding both peties. Benton v. Clegg Land Ca®9 So. 3d 872, 883 (Ala. 2012)
(the elements of a claim for breach of contract are a valid contract bindihg
parties, the plaintiffs performance of the contract, the defendant’s
nonperformance, and resulting damage®e also Roberts v. Columbia Coll.

Chicagq 821 F.3d 855, 863 (7th Cir. 201@» support a breacbf contract claim

18



under lllinois law, a plaintiff mustprove: a valid and enforceable cowtia
performance by the plaintiff, breach by the defendant, and resultant ddmages
valid and binding contract requires “an offer and an acceptance, catisideand
mutual assent to the essential terms of the agreém8tdcey v. Peed 42 So0.3d
529, 531 (Ala2013)(internal quotation marks and citation omitteshe alsd-ries
v. United Mine Workets333 N.E. 2d 600, 604 (lll. App. 1975jlt is well settled
that whethe parties have entered a contract is determined by reference to the
reasonable meaning of the partiesternal and objective actionsSGB Constr.
Servs,, Inc. v. Ray Suml@onstr. Co.644 So. 2d 892, 895 (Ala. 1994)

Here, the partie;greea contract was formed whddiane Browning ad
Mary Carrara purchased their merchandisam Hobby Lobby using a 40% off
coupon. They disagree, however, on whether there was a mutual asstm to
contract terms.Hobby Lobby argues that Plaintiffs cannot prewailtheir breach
of contract claim because “[t]heir actions manifested assent to a contract based on
Hobby Lobby’s positior-the regular price [of an item] is the “Marked Price” and
the coupon [cannot] be used to obtain an additional 40% discount on i@naseth
always discounted by 30%.” (Doc. 59 at 22). Plaintiffs respond that there is a
dispute “as to just what [they] assented to” and that this dispute precludes summary

judgment. (Doc. 67 at 25).The court disagrees with Plaintiffs.
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“[Tlhe law of contracts is premised upon an objective rather than a
subjective manifestation of intent approachifley v. Gonzalez417 So. 2d 161,
163 (Ala. 1982)see als® Williston on Contractg 6:3 (4th ed. 2007{formation
of a contract usually depends on an “outward, objective manifestation of assent”)
“The manifestation of assent may be made wholly or partly by written or spoken
words or by other acts or failure to act.Restatement (Second) of Contracts
8§19(1) (1981). A party’s conduas critical, because conductrtay manifest
assent even though [the party] does not in fact consémht819(2);accord Baker
v. EImwood Distrib., In¢.940 F.2d 1013, 1017 (7th Cir. 1991) (even if there is a
clash of “subjective understandingagbout acontact, the focuss on the parties’
conduct and whether those manifested ajsent

Here, he core thesis ofl&ntiffs’ breach of contract claims that they never
assente to Hobby Lobbys position orthe coupors terms Specifically, Plaintiffs
contendthat they never assented to Hobby Lobby’s position that the “regular
price” of an item is the item’s “marked pricefhstead they contend the “regular
price” of the item is the price for which the item is “always” sold, the 30% off
price. Their conduct however,tells a different story. It is undisputed thaich
time Diane Browning and Mary Carrapaesented @0% off coupon to purchase
an item that was always discounted by 30%, Hobby Lobby applied the coupon to

the item’s marked prigeMrs. Browning ad Mrs. Carrara voluntarily paid the
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price they were chargealithout objection;andthey weregiven a receipt showing
exactly what they paidnd how the price was calculatedtach receipt confirmed

that the 40% coupon discount had beeducted fronthe “marked pice.” By

paying the price reflected on the recejpMrs. Carrara and Mrs. Browning
evidenced their outward, objective manifestation of assent to the price Hobby
Lobby charged.SeeMobile Attic, Inc v. Kiddin’ Around of Ala., InG.72 So. 3d
37,45 (Ala. Civ. App. 2011) (T]he actions of the parties in reference to the
contract can form the basis of mutual assent; that is, when the conduct of one party
Is such that the other party may reasonably draw the inference of assent to the
agreement, thiaconduct is effective as asseptdccord First Valley Leasing, Inc.

v. Goushy 795 F. Supp. 693, 697 (D.N.J. 1992) (payment of items listed on
plaintiffs’ invoices indicatedacceptance of the offer and formation of a valid
contract).

Moreover, hereis no evidence that either Diane Browning or Mary Carrara
ever communicated their contratipterpretation of the coupon’s terms to any
Hobby Lobby employe@rior to purchase Indeed, there is nevidence thaany
Hobby Lobby employee was awat®t eitherMrs. Browning or Mrs. Carraraas
interpreting the coupog’terms in a manner that was inconsisteih Hobby
Lobby’s construction and applicatiasf the coupon Regardless of what Mrs.

Browning and Mrs. Carrara may hawelieved or intended to say aboailie
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coupon, the actual agreement the parties reachesevidenced by what Mrs.
Browning and Mrs. Carrar@oluntarily paid for the items at issue, as reflected on
the receipts given to thensee MercedeBenz Int'l, Inc. v. Cobasys, LL.605 F.

Supp. 2 1189, 1202 (N.D. Ala. 2009) [({t is the reasonable meaning of the
parties’external and objective actions, rather than what they intended to say, that
governs the question of mutusssent' (internal quotations and citation omittgd)

see also Mobile Aic, 72 So. 3d at 45 Neither the uncommunicated beliefs of a
party nor any misunderstandings regarding the import of particular terms prevent
an objective manifestation of assent from being effecfive.”

In sum,Diane Browning and Mary Carrasluntaily paid the price they
were charged by Hobby Lobdpr their merchandisethey were given receipts
showing exactly what they paahd how the price was computeshdthey never
complained to store personnel about the amount they paid or how their eagon
applied In addition, they never returned any of their merchandise to Hobby Lobby
for a refund. Consequently, Plaintiffennot show that Hobby Lobbydached
any contract Summary judgment is due to be granted on their claims for breach of

contract
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C. The Alabama DeceptiveTrade PracticesAct™®

The Alabama Deceptive Trade Practices AADTPA”), Ala. Code § &
19-1 et seq is a consumer protection statute designed to punish perdums
engage in deceptive trade practicés relevant herehe ADTPAprovides that it
Is unlawful for a seller to make “a false or misleading statement bEdacerning
the reasons for, existence of, or amounts of, price reductigfxisz” Cobe § 819
5(11). The ADTPA is a statutory substitute for fraud claimsthe specific
circumstances set forth in 818-5. A plaintiff cannot pursue both a statutory or
common law fraud claim togjger with a claim under ADTPASeeAla. Codes§ 8-
19-15;Sam v. Beaidl, 685 So. 2d 742, 744 (Ala. 1996).

Cases interpretindné requirements of the ADTPAre few and far between.
In fact, the court could not find, and the parties do not, ety case dealing
specifically with thesectionof the ADTPAat issue here, 8-89-5(11) As such,
other than the statutory language, the court has little guidance on what a plaintiff
must establish to survive a motion for summary judgment on a claim urider 8
195(11). Although Defendant asserts Plaintiff must still prove certain essential
fraud elements, including the presence of a misrepresentation or omission, intent to

deceive, deceptioproximate causation and damages, the cases cited by Defendant

19 Although the Fourth Amended Cqfaint purports to state elass actiorunder this statute,

(doc. 49 at 18.6), the ADTPA explicitlydisallowsclass actios brought by private partie§a]
consumer or other person bringing an action under this chapter may not bring an action on behalf
of a class.” Ala. Code. § 8-19-10(f).
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do not so hold.See Jackson v. CIT Grp./Sales Financing,,|680 So. 2d 368,
373 (Ala 1993);Lynn v.Fort McClellan Credit Union2013 WL 5707372, at *@
(N.D. Ala. Oct. 21, 2018 Instead, both cases look to the language in the statute
ascertain what a Plaintiff must establish. The court follows this approach.

The Estate contesdHobby Lobby violated the ADPA by applying Diae
Browning’s 40% off the “regular” price coupon to the “markgudite of $289.99
rather than the “Always 30% Off” price of $202.98hich the Estate claims was
the true “regular” price of the merchandise.d® 49 at 1 149, 53). Hobby
Lobby argues that the Estate’s ADPTA claim is due to be dismissed behause
Estate cannot establish that Hobby Lobby made any false or misleading statements

to Mrs. Browning:!

X The court rejects Hobby Lobby’s arguments tihet Estate’s ADPTA claim fails because (1)
there is no evidence that Hobby Lobby intended to deceive Mrs. Browning; (2) there is no
substantial evidence that any deceptiaction or statement by Hobby Lobby caused Mrs.
Browning any compensable loss; and (3) the Estate cannot predicate it\ALAIR on Hobby
Lobby’s alleged failure to honor the contractual promise it made in its coupon. (Doc. 59 at 27
32). First, 8 8195(11) does not include any requirement that a plaintiff showiraent to
deceive’on behalf of a defendant. Even if that requirement was somehow implied, whether or
not Hobby Lobby intended to deceive Mrs. Browning is a question of fact for the jdeciae.

The mere fact that Mrs. Browning did not present affirmative evidence of dispet@nt is
irrelevant. Second, Mrs. Browning suffered a compensable loss in that she paitbntbee

chest than she would have paid if the 40% coupon was dppli¢he “always” price. The
monetary damage is clear and easily calculaldinally, the courtis not persuaded that the
Estate’s allegations as they relate to the ADTPA essentially amount &nafor breach of
contract. Instead, the allegations fall within those practices proscril®@8-449-5(11).
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Here, there is a question of fact as to thbeHobby Lobby madany false
or misleading statemenrtdo Mrs. Browningthat could give rise to liability under
the ADTPA. While the price tags and advertisements in and of themselves do not
contain any false or misleading statements, the statements therein, when combined
with the statements in the 40% off coupon create a jury quesiiba.collective

use of the “marked pre,” “always price” and the “regular price” necessarily
createsconfusion on the part of the consumer that a reasonable juror could
conclude equates with antsleading statement of fact concerning the amount
of [the] price reductions.” AlaCode § 918-5(11).

The court is not persuaded that the coupon’s statement tisahat valid
with any other‘discount somehow clarifies the coupon’s application. Again, a
guestion of fact exists as to whether the orange tag stating “Furniturgs"3@%o
Off” necessarily means it was a “discouat”if it was the “regular” price charged
for that piece of furniture This is especially true when the price on the orange tag
was the only price for which the furniture was soldherefore, the court cofudes
a question of fact exists as to whether Hobby Lobby raagefalse or misleading
statementto Mrs. Browningthat could support a claim for violation of the

ADPTA. Summary judgment is due to be denied as to the Estate’s ADTPA claim

for statutory rakf.

2 There is no evidence that any Hobby Lobby employees made any false or misledin
statements to Mrs. Browning.
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That being said, the court agrees with Hobby Lobby that the Estate is not
entitled to any injunctive relief under the ADTPA because the Estate does not have
standing to seek injunctive relief. Plaintiff does not reply to Hobby Lobby’s
standing argument. To establish standing for injunctive relief, a plaintiff “must
show a sufficient likelihood that he will be affected by the allegedly unlawful
conduct in the future.Houston v. Marod Supermarkets, In€33 F.3d 1323, 1328
(11th Cir. 2013) (internafuotation marks omitted). Standing for injunctive relief
depends on “a real and immediatas opposed to a merely conjectural or
hypotheticalthreat of future injury.”ld. at 1334 (internal quotation marks
omitted). There is no evidence, or even an allegation in the Fourth Amended
Complaint, that the Estate will ever purchase furniture from Hobby Lobby again.
Additionally, Robin Browning, executor of the Estate, testified he hashmdg to
Hobby Lobby once with his wife, never returned since the lawsast filed, and
never intends to return. (Robin Browning Dep. a32158, 94). Hobby Lobby’s
summary judgment motion, as it relates to injunctive relief under ADTPA, is due
to be granted.

D. The lllinois Consumer Fraud and Deceptive Trade Practiceécts

1. ICFA
Mary Carrarabrings a similar claim under the lllinois Consumer Fraud. Act

Sheallegesthat, when she purchasébric items markedAlways X% Off” and
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presented 40% offcoupon at the time of her purchase, Hobby Lolblated the
ICFA by applyingthe coupon discount to the higherger displayed on the item
the “marked pice”, rather than the lower “Always” pricéDoc. 49 at | 226, 58
62). Hobby Lobby has moved for summary judgment on this claim as well.

To prevail undethelCFA, a plaintiff must establish that: “(1) the defendant
engaged in aeceptiveact or practice(2) the defendant intended that the plaintiff
rely on the deception; (3) the deception occurred in the course of trade and
commerce; (4) actual damage te tfaintiff occurred; and (5) the damage was
proximately caused by the deceptiorDavis v. G.N. Mortg. Corp396 F.3d 869,
883 (7th Cir. 2005)seeZekman v. Direct Am. Marketers, In695 N.E.2d 853,
860-61 (Ill. 1998). Hobby Lobby argues that M@Gariara cannot estéibh several
of these elements. The court need only address the first element.

To maintain an action under the ICFA, “the plaintiff must actually be
deceived by a statement or omission that is made by the defén@anBouse v.
Bayer, 922 N.E.2d 309, 316 (lll. 2009).The allegdly deceptive statemerdr
omission“must be looked upon in light of the totality of the informatioade
available to the plaintiff.” Davis 396 F.3d at 884Tudor v. Jewel Food Stores
Inc., 681 N.E.2d 6, 8Ill. App. Ct. 1997). In othewords, “a statement that would
have been deceptive in isolation can be-dereptive when placed in context.”

Muir v. Playtex Prods., LL{C983 F. Supp. 2d 980, 988 (N.D. Ill. 2013).
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Here, the totality of information avable to M. Carrara dooms her ICFA
claim. Although the same coupon was used with regard to the fabric purchased by
Mrs. Carrara as was uség Mrs. Browning, there is one key differeneghe
fabric ticket. At the top of the fabric ticket, there were three columns: yards,
regular price, and total. (Doc. 88 at 2). The section relating to the sale and
clearance fabrics contained four columns: yards, regular price, reduced price, and
total. (d.). It is undisputed thaht fabric ticketgiven to Ms.Carrarabefore she
purchased fabric marked at “Always 30% Offtedthe “marked priceunder the
column labeled “regular priten the ticket (SeeDoc. 5812 at 23). This fact
eliminatesthe possibility of deception as a matter of law.

Other courts applying the ICFA have found no deception under similar
circumstances. See, e.g.Clark v. Experian InformatiorSolutions, Ing. 256 F.
App’x 818, 823 (7tiCir. 2007) (affirmingdismissal of the plaintif6 ICFA claim
wherethe plaintiff was exposed taformation(a website disclosure) that provided
the informationhe alleged was not disclogetbarrola v. Kind, LLG 83 F. Supp.
3d 751, 759 (N.D. Ill. 2015) (dismissing ICFA claim of plaintiff who claimed she
was deceived byhe defendant’s use of therm ‘no refined sgars”on its prodict
label where shéshould have considered the other information she encahtm
the product packaging”); Davis 396 F.3d at 884 (no deception where plaintiff

was alerted in a “number of ways” that her understanding was inconsistettiavith
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defendans other disclosures) As such, Hobby Lobby is entitled to summary
judgment orMrs. Carrara’s ICFA claim®
2. IDTPA

Along with her ICFA claim, Mrs. Carrara seeks injunctive relief under the
lllinois Deceptive Trad Practices Act. Under Section 2 of the IDTPA, a person
may violate the statute in a number of explicit waysee815 Ill. Comp. Stat.
510/2(a)(11). The sole remedy for these statutory violations is injunctive relief
(plus attorneysfees). 815 lll. Cmp. Stat. 510/3.

The IDTPA ‘was not intended to be a consumer protection statute but,
rather, was intendeto prohibitunfair competition”"among businessesRobinson
v. Toyota Motor Credit Corp.735 N.E.2d 724, 735 (lll. App. Ct. 200()if'd in
relevant part 775 N.E.2d 951 (2002).It“is primarily directed toward acts which
unreasonably interfere with another’'s conduct of his busined®dpp v. Cash
Station, Inc. 613 N.E.2d 1150, 1156 (lll. App. Ct. 1992). A consunmsioa is
possible undethe IDTPA however, in limited circumstances where a consumer
can show that she is likely to be damaged in the future by a deceptive practice of
the defendantld.; accord Howard v. Chicago Transit Autl®31 N.E.2d 292, 299

(Ill. App. Ct. 2010).

13 As part of her ICFA clam, Mrs. Carrara seeks injunctive relief in andito damages.
Because she has no valid ICFA claim as discussed above, she is not entitled tarentiyen;
relief under the ICFASee Camasta v. Jos. A. Bank Clothiers,, In61 F.3d 732, 740 (7th Cir.
2014) (“Absent a showing of a violation of ICFA, a plaintiff is not entitled to injueatelief.”).
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“The problem in most consumer actions under tBRA] is the inability
to allege facts indicating the likelihood of damage in the futureAliano v.
Louisville Distilling Co, 115 F. Supp. 3d 921, 928 (N.D. Ill. 2015) (quoting
Howard, 931 N.E.2d at 299)Where the plaintiff isawareof the alleged deceptive
practice at theirne dhe files suit, as ithe case here, courts have refused to grant
injunctive relief because the possibility for future deception of the plaintiff has
ended. See, e.g., McDonnell Watures Way Prods., LLC2017 WL 1149336, at
*2 (N.D. lll. Mar. 28, 2017) (plaintiff's “present awareness of Natind/ay’s
alleged deceptive labeling practieeas evidenced by the filing of this lawstit
means she is unlikely to be hadhin the futureby Nature’s Wais labeling
claims’); Demedicis v. CVS Health Coy2017 WL 569157, at *2 (N.D. Ill. Feb.
13, 2017) (dismissing injunctive relief claim because the plaintiff, currently aware
of the defendans allegedly deceptive practices, was not likelype harmed in the
future); Aliano, 115 F. Supp. 3d at 929 (noting the lack of “any authority
suggesting that a plaintiff can obtain injunctive relief under[tBTPA] when the
plaintiff itself will not be deceived or confused in the futureHoward 931
N.E.2d at 299Popp 613 N.E.2d at 1157

Ms. Carraras claim for injunctive relietinder the IDTPAails for the same
reason. She has effectively conceded that shenatlbe deceived in the future,

because she ipresently aware of Hobby Lobby’'s practices concerning
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application of its 40% off coupon. (Carrara Dep.9798.) Her request for
injunctive relief, therefore, fails.
IV. CONCLUSION

For the foregoing reasonbklobby Lobby’'s motion for summary judgment
against Carrara’dllinois Consumer Fraud and Deceptive Trade Practices Acts
claims isdue to be granted. (Doc. 55). Hobby Lobbysecond motion for
summary judgment is due to be granted in part and denied in part. (Dod.1e7).
motion is due to be granted as it relates to Plaintiffs’ claims for breach of contract
and the Estate’s claim for injunctive relief under the ADTPAL cenied as it
relates to the Estate’s claims for statutory relief under the ADTRAseparate
order consistent with this opinion will be entered.

DATED this 27th day ofSeptember, 2018

b £.CH

JOHN E. OTT
Chief United States Magistrate Judge
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