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MEMORANDUM OPINION

This is an age discrimination case. Pending before the d®utthe
Defendant Federal Express Corporation’s Motion for Summary Judgment
(Doc. 30). The defendant seekdgismissal of theplaintiff's claim of alleged age
discrimination under the Age Discrimination in Employment A&DEA”) , 29
U.S.C. 88 621¢t seq. The motion ha been fully briefed, and the parties have
consented to dispositive jurisdiction by a United Staésgistrate Judge in

accordance with 28 U.S.C. § 636(c).

l. SUMMARY JUDGMENT STANDARD
Under Federal Rule of Civil Procedure 56(a), summary judgment is proper
“if the movant shows that there is no genuine dispute as to any material fact and

the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The
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party asking for summary judgment “always bears the initial responsibility of
informing the district court of the basis for its motion, and identifying those
portions of ‘the pleadings, depositigraswers to interrogatories, and admissions
on file, together with the affidavits, if any’ which it believes demonstrate the

absence of a genuine issue of material fac€élotex Corp. v. Catrettd77 U.S.

317, 323 (1986) (quoting former Fed. R. Civ. P. 56(c)). The movant can meet this
burden by presenting evidence showing there is no dispute of materiat fact o
showing that the nonmoving party has failed to present evidence in support of
some element of its case on which it bears the ultimate burden of [Zetdtex

477 U.S. at 3223. There is no requirement, however, “that the moving party
support its motion with affidavits or other similar materialegating the
opponent’s claim.”ld. at 323.

Once the moving party has met its burden, Rule 56 “requires the nonmoving
party to go beyond the pleadings and by her own affidavits, or by the ‘depssition
answers to interrogatories, and admissions of file,’ designate ‘specific facts
showing that theres a genuine issue for trial.’ld. at 324 (quoting former Fed. R.

Civ. P. 56(e)). The nonmoving party need not present evidence in a form
necessary for admission at trial; however, he may not merely rest on hisgtea
Celotex 477 U.S. at 324. “[Jhe plain language of Rule 56(c) mandates the entry

of summary judgment, after adequate time for discovery and upon motion, against



a party who fails to make a showing sufficient to establish the existence of an
element essential to that party’s case, amdavhich that party will bear the burden
of proof at trial.” 1d. at 322.

After the plaintiff has properly responded to a proper motion for summary
judgment, the court “shall” grant the motion if there is no genuine issue of material
fact, and the moving party is entitled to judgment as a matter of law. Fed. R. Civ.
P. 56(a). The substantive law will identify which facts are material and which are

irrelevant. _Anderson v. Liberty Lobby, In@l77 U.S. 242, 248 (1986). A dispute

IS genuine “if the evidence is such that a reasonable jury could return a vardict f
the nonmovingparty.” Id. at 248. “[T]he judge’s function is not himself to weigh

the evidence and determine the truth of the matter but to determine whether there is
a genuine issue for trial.1d. at 249. His guide is the same standard necessary to
direct a verdit “whether the evidence presents a sufficient disagreement to
require submission to a jury or whether it is so-siged that one party must

prevail as a matter of law.Id. at 25152; see als@ill Johnson’s Restaurants, Inc.

v. N.L.R.B.,461 U.S. 731745 n. 11 (1983).

However, the nonmoving party “must do more than simply show that there

Is some metaphysical doubt as to the material facts.” Matsushita Elec. Indus. Co.,

Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). The evidence supporting a

claim must be “substantial,” Marcus v. St. Paul Fire and Marine Ins66d.F.2d




379 (5th Cir., Unit B, 1981); a mere scintilla of evidence is not entugheate a

genuine issue of fact. Young v. City of Palm Bay, 358 F.3d 859, 860 (11th Cir.

2004);Kesinger ex rel. Estate of Kesinger v. Herringt8@1 F.3d 1243, 12450

(11th Cir. 2004). If the evidence is merely colorable, or is not significantly
probative, summary judgment may be grantednderson 477 U.S. at 249

(citations omitted); accor8perce v. Zimmerman873 F.2d 256 (11th Cir. 1989).

Furthermore, the court must “view the evidence presented through the prism of the
substantive evidentiary burden,” so there must be sufficient evidence on which the
jury could reasonably find for the plaifiti Anderson 477 U.S. at 254Cottle v.

Storer Communications, IncB49 F.2d 570, 575 (11th Cir. 1988). Nevertheless,

credibility determinations, the weighing of evidence, and the drawing of infarence
from the facts are the function of the jury, ahdrefore the evidence of the non
movant is to be believed and all justifiable inferences are to be drawn in his favor.
Anderson477 U.S. at 255. The nanovant need not be given the benefit of every

inference but only of every reasonable infererBeown v. City of Clewiston, 848

F.2d 1534, 1540 n. 12 (11th Cir. 1988).



. FACTS

For purposes of summary judgmethie courts are directed to view the facts
in the light most favorable to the nomoving party. Accordingly, the following
facts relevant tethe instat Motion for Summary Judgment are either undisputed or
taken in the light most favorable to the Aooving plaintiff.

McGehee was born on October 10, 1962. (Do€l,38. 56:34). In 1987,
he began his employment with FedEx, workingaasurier, which required him to
load trucks and deliver packagedoc. 331, pp. 63:57, 86:23— 87:3 87:718).

He workedat the RLI Stationn Homewood, Alabamdrom 1987until 2015, the
yearof his termination. (Doc. 33, p. 65:6-14).

The chainof command at the RLI Station consisted of Operations Managers
who reported to a Senior Manager (doc:233p. 15:21- 16:20), who in turn
reported to an ofsite Managing Director see doc. 332, . 36:8 — 37:2)
(describing that decision not to termi@aaan employee lies with the managing
director, not with the senior manager). During the relevant time period,
McGehee’'simmediate supervisors were Operations Managers Chuck McGhee
(“McGhe€) and Robin Coope(“Coopel). Above McGhee and Cooper was
Senior Manager Jannette May#aye”) (doc. 33-1, pp. 74:1220, 75:57; doc.
33-3, Declaration of Jannette Maye § 3), and her supervisor M@asard Morgan

sening as the Managing Director responsible for the RLI Stati@eegoc. 332,



p. 75:1315). According to McGehee, he reported directly to alhfmanagers.
(Doc. 331, p. 74:1217).

FedEx has developed policies delineating procedures and conduct that
employees are expectealadhere to.Specifically, FedEx Policy-8, “Acceptable
Conduct (“Acceptable Conduct Policy;)outlines the conduct expectations of
FedEx employees and defines what constitutes miscondftoc. 331, Bates
Number 936). It is impermissible for an employee to become insubordinate or
violate safety regulationscrossreferencedin “The People Manudl, which is
FedEx's employee handbookDoc. 331, Bates Numbers-96 — 9-37). Under
FedEx Policy 48 Driving Qualifications, employees in driving positions may
not drive with an invalid or suspended licen$®licy 4-48 states in relevant part:

State Licensdhsurance Compliance  Employees who
operate Company vehicles on publee Company property are
responsible for the following

1. All drivers are responsible for and must know and comply

with the CDL HMEand driveis license and insurance requirements
of the states in which they reside

! A safety specialist provides managers “all of the necessary documentagosure the

policies and procedures for [Alabama] are adhered to and administered cdrrgtly. 33-2, p.
42:15-18) The specialist makes the managers generally aware of rAtabb@otor safety laws,
but not of every detail. (Doc. 33 pp. 42:23- 43:1). The safety specialist will hold weekly
conference calls, during which the specialist will update the managers dohamges made to
[Alabama]s law.” (Doc. 332, p. 43:29). If the specialist does not update the managers of
changes during the weekly conference call, the specialist will provideftrenation in email
form. (Id.). Notably, he specialist did not make tHeLI Station’s managers specifically
“familiar with the licensing requirements in the State of Alaban{Béc. 332, p. 43:10-16).
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2. All drivers must have valid CDL and HME/g#&r's license
in their possession at all timeA photocopy of their drivés license is
not valid

5. All employees who drive as regular part of their job whose
CDL, HME or drivers licensebecomes invalid as defined in this
policy must also notify their manager the next businesaddybefore
operating Company vehicle

6. The employee whose license beconmmegalid must not
operate Company vehicleManagement must consult with Safety

HR, and Legal prior to allowing the employee to dri@@mpany
vehicle

(Doc. 331, Bates Number-94)? Further, the same Policy definebwalid
License Status’ to include, ‘Expiration —If driver’'s license has expiredhe
employee cannot drivevehicle or motorizedonveyance on Company property or
public roads until the license is renewed/véligDoc. 331, Bates Number-94).
FedEx considers “[d]riving a FedBxxpress vehicle on a license that is currently
limited or was limited in the pastas defined in the Invalid License Status
guideline of this policy). . a serious violation of safety regulatian$ resulting in
immediate suspension pending an investigatiDoc. 331, Bates Number-35).

Further, “[almanager may discover that an employee is currently driving or drove

2 Under Ala. Code8 326-1(b), “[a] grace period of 60 days after expiration date of a
driver’'s license shall exist for the purpose of driver’s license renewathendriver’s license
shall be valid for this time period.”



in the past on limiteticense(invalid License Status guidelineWhen this occurs

the employee is given & minimum aWarning Letterand one week unpaid
suspensioh (Doc. 331, Bates Number -95). Human Resources advisor
Jacqueline Fields testified that FedEx personnel are “supposed to adhere to the
policy true to form,” yet also testified that there is no violation of the Policy if a
employee drives with an expired license that remains “valid” under State law.
(Depo. of Fields, doc. 36, p. 58).

Similarly, a Warning Letter is required for a “Preventable Backing Vehicle
Accident™ under FedEx Policy-80 Vehicle Accidents/Occurrences. (Doc-B3
Bates Number 224).

Before issuing a disciplinatgction letter or deficiency notification an
Operations Manager will “share” the letter withe onsite Senior Manager.
(Depo. of Fields, dc. 391, p. 62:1523). Such lettes are “courtesy copied” to the
Senior Manager. (&po. of Fields, dc.39-1, pp. 62:1823 through 63:4).

After receiving a disciplinary action for conduct in violation of the

Acceptable Conduct Policyan emploge may utilize theGuaranteed Fair

3 “A preventable accident or occurrence is onavimch the FedEx Express operator failed

to do everything possible to prevent the accident or occurrence, including dimiritiee
hazard. . . .” (Doc. 33, Bates Number 231). According to the policy, “[a]ll vehicle accidents
must be investigated tmclude an onscene visit immediately by FedEx Express management
regardless of the severity preventability and/or fault of the accident. . . . @rstiveorking day

after the accidentmanagement reviews the details of the accident/occurrence andirigllow
established FedEx Express guidelines determines preventability.” IBa¢cBates Number 23

22).



Treatment Procedure (“GFTP”) to challenge any received “disciplinary action,
including termination” under FedEx Policy -5 Guaranteed Fair Treatment
Procedure.(Doc. 391, Bates Number-20).

The Acceptable Condud®olicy describes the consequencesreteiving
multiple disciplinary actions.  Specificallythe Acceptable Conduct Policy

provides the following provisions:

Recurrent Patterns. . . . Any time a third discipline/deficiency
notification of any type, i.e.Performance Reminder or Warning
Letter, is entered . . ., an alert “notify” will be sent to the employee’s

senior manager and managing director and the matrix HR
Advisor/Representative. The “notify” will advise that the employee
has three notificationsnd the employee’s history will be audited.

The receipt of three notifications of deficiency within am@nth
period normally results in termination. However an employee’s entire
employment history should be reviewed. . . .

Termination Option Exercised. . . . Management is responsible for
reviewing an employee’s disciplinary record and exercising judgment
in determining appropriate action.

Discharge Approval. Two levels of management and a matrix HR
staff member must approve all terminations based on misconduct
when the individual holds a managing director or below position. . . .

Termination Option Not Exercised. If a manager chooses not to
discharge an employee who has three notifications of deficiency, the
manager must prepare a written explanation of the rationale and
maintain t permanently in a department/station file.



(Doc. 3B-1, Bates Numbers-99—9-40). At the RLI Station, only the Managing
Director may make the decision not to exercise the termination optuber time
Acceptable Conduct Policy, but th®enior Managemay provide a written
“opinion on whether or not thfwption should]be exercised (Depo of Maye,

doc. 332, mp. 36:822, 40:5-23; Depo of Fields, doc. 3%, p. 84:58). Likewise,

an Operations Managemnay draft a writteropinion togive tothe Senior Manager,

who will then decide whether téorward it to the Managing Director.Dépo of
Maye, dc. 332, p. 36:23 - 37:2). If the Managing Director decides not to
exercise the termination option, the Managing Director can request either the
Operations Manager or the Senior Manager to draft the written explanation setting
out the rationale behind the decisioiepo of Maye, dc. 332, pp. 40:24-41:4).

On June 17, 2014, McGehaeceived his first Warning Letter from
Operations ManagelMcGhee for insubordinatiomnvhen he provided inaccurate
stop counts to McGhee (Plaintiff's Depo, @c. 331, p. 90:415, 105:48; see also
Depo of Fieldsdoc. 391, Bates Numbar933 — 9-34). Maye and his HR Advisor
were copied on the letter.Dépo of FieldsDoc. 391, Bates Number-83). He
did not seek GFTP review of thdune 17, 2014Warning Letterissued for
insubordination (Plaintiff's Depo, dc. 331, p. 104:12— 105:8). He did not file

a GFT because he had “filed one prior to this and there was” not a good result

4 It appears form the evidence thastap countis a total ofthe number of morning and

afternoon deliveries

10



(Plaintiff's Depo, @c. 331, p. 104:182). He further claimed that “[i]t didn’t
work” and “[t]hat’s why [he] didn't file it for this one.” Rlaintiff's Depo, doc. 33
1, p. 104:1&22).

Plaintiff received his second Warning Letter from McGhee on Feb&gry
2015, for driving on an expired licems (Plaintiff's Depo, doc. 34, pp. 109:2-
111:20;see alsddepo of Fieldsdoc. 391, Bates Numbers-87 — 958). Maye
and his HR Advisor were copied on the letter. (Depo of Fields, det, Bates
Number 957). His license expired on February 015, and he admits that he
drove his FedEx vehicle between February 7 and FebruaryPaintiff's Depo,
doc. 331, p. 111:520). When he discovered that his license had exmred
February 22, 2015, he seHported thelicense expiration to hisOperations
Manager McGhee (Plaintiff's Depo, doc. 33, pp. 109:14- 110:22).
McGehee’s managemllowed himto work the following day, on February 23,
2015, but his managedid not permit him to drive a FedEx truck; instead, his
manages required anther employee to drive arallowed McGehee to ride along
and deliver packages. (Doc.-33p. 110:822). At lunch, he renewed his license
and returned to work that afternoon, driving his FedEx vehicle by himself.
(Plaintiff's Depo, doc33-1, p. 110:822, 118:421).

McGhee issuethe plaintiffa Warning Letter and placed him on a foay

suspensionvithout payafter he had worked that dayDepo of Fields, dc. 391,

11



Bates Numbers-87 — 958, see alsdPlaintiff's Depo,doc. 331, pp. 121:21-
122:6. The Warning Letter notified McGehee of the Acceptable Conduct Policy
and the consequences of receiving three letters within a twelwh period.
(Depo of Fields, doc. 3%, Bates Numbers-87 — 958). He did not however,
seek GFTP review of &éhFebruary 23, 2015, Warningetter for driving on an
expired licensdecause he was told by an Avisor, “You can [file a GFT], but

you won't win it. It won’t do you any good.”(Plaintiff's Depo, @c. 331, pp.
120:20- 121:2). Despite not filing a GFTMcGehee believes his managers should
not have issuetlim a Warning Letter because his managers worked him that day
instead of immediately issuing a Warning Letter and suspending him that morning
when he arrived at work, pursuant to policgDoc. 331, pp. 119:15- 120:13).
McGehee was paid for February 23, 2015,, distause his managers “used” him
that day his suspension was reduced to four days. (Docd, $3120:1419).

McGehee was terminatexh June 2, 2015, after he received a third Warning
Letter within a twelvemonth period in violation of the Acceptable Conduct Policy.
(Plaintiff's Depo, doc. 33, p. 142:511; see alsdepo of Fieldsdoc. 391, Bates
Numbers 980 — 9-31). Specifically, he receivedhis third Warning Letteron
June2, 2QL5, fromOperations ManagdRobin Coopeffor backing “into a parked
car [and] causing damage to the vehiabe’' May 27, 2015jn violation of the

Acceptable Conduct Policy. (Doc.-39 Bates Numbers-80 — 9-31). Maye and

12



the plaintiff's HR Advisor werecopied on the letter. Depo of Fields, doc. 39,
Bates Number 30). McGehee “accept[ed] responsibility for backing into a car.”
(Plaintiff's Depo, doc. 34, p. 170: 34).

Before Cooper issued tleine 2, 201%arning Letter to McGehe&enior
ManagerMaye sent an enlato her Managing Director andn HR Advisoron
May 28, 2015 writing:

Jeff McGehe [employee numberposted a preventable backing

accident yesterday. Policy dictates this employee receive at minimum

a Warning Letter.

Jef has two letters issued within the last twelve months, so we placed
him on paid suspension on yesterday.

Before issuing the WL which will terminate his employment of 20+
years are there exceptions to termination thae teeen granted in the
district?

(Depo of Fields, dc. 391, Bates Number 32; Depo of Maye, doc. 32, Bates

Number 3213).> Maye’s Managing Director, Howard Morgan, replied to her

email, saying, “Let’s discuss on Monday, once Irene returns. | don'’t believe there

> Although Maye further testified thaghe was asking for an exception on McGehee'’s

behalf (doc. 32, pp. 69:2- 70:3), McGehee disputes that she did in fact ask for an exception;
however, McGehee does not have a basis of knowledge to dispute whether or not she asked for
an exception (doc. 3B, p. 170:15- 171:22). Additionally, Maye summarized a telephone
conversatiorthat she had with her Managing Director: “McGehee has been around f@u20

years, one of the letters will be dropping off in less than 30 days, have there . . . been any
exceptions -or can you grant an exception not to terminate him.” (Do&,38 77:611). The

HR advisorconfirmed that Maye asked for an exception when Maye spoke to her. (Bbcp39
81:6-11). Therefore, the couviews theundisputedacts to demostratethat Maye did ask for

an exception based on the quoted portion of the email and her subsequent testimony.
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Is an exception | camake at the District level, but perhaps there is something that
can be done at levels above me.” (Doc:23Bates Number 32.13)Plaintiff
McGehee’s first Warning Lettgidated June 17, 2014)as less than thirty days
from “dropping off,” meaninghatit would be outside the 1onth window of the
Acceptable Conduct Policy and that termination would not have been warranted
with the issuance of the June 2, 2015, Warning Lettére had received the
Warning Letter after June 18, 201%Depo of Fieldsdoc. 391, Bates Number 32
1). The HR Advisor informed Maye, by telephone, that no similar exceptions had
been granted. SeeDepo of Fieldsdoc. 391, p. 81:219). Therefore, McGehee
was terminatedpon receipt of the June 2, 20Q#arning Letter. (Plaintiff's Depo,
doc. 331, p. 142:511).

Following his termination, McGehee initiated GFTP review of his
termination,but not the subjeematter of the June 2, 2015, Warning Lettbat he
had backed into a parked vehicl@laintiff's Depo,Doc. 331, Bates Number-9
92)° McGehee wrote that he understood “FedEx policy and the reason
management had to issue a letter.” (Plaintiff's Depa, @31, Bates Number-9

91). The Appeals Board upheld his terminatiddod. 335, Bates Number-2).

6 “You added that you filed the GFT not to challenge this letter but with the hope that your

overall performance history would be considered and your employment be reinstateduds’a
(Doc. 33-1, Bates Number 9-92).

14



McGehee has offered evidence that Jonathan M@Meore”) and Brian
Shirley (“Shirley”’) received different treatmerdt the RLI Stationunder the
Acceptable Conduct PolicyFirst, Moore, who was under the age of forty at the
relevant time period, received four deficiency notifications.,( performance
reminders) before he was terminate@oc. -1, Bates Numbers 3025 to 30
127, 30132 to 30133, 30128 to 30129, 30-134 to 30135). Notably, Maye was
copied on all four Performance Reminders issued to Moore by two different
Operations Managefgl.) and testified that she saw the Performance Reminders at
some pointin time (see e.g.Depo of Maye,doc. 332, pp. 58:36, 60:1016).
Maye consulted with Cooper on tllaly 28, 2014 PerformanceReminder issued
to Moore that resulted in his terminatiofDoc. 391, Bates Number 3034)2

The thirdand fourthPerformance Remindethat Moore receivedontained
erros. The third Performance Reminder, dated July 11, 2014, and signed by
OperationsManager Thomas Bell (“Bell’{Doc. 391, Bates Numbers 3028 to
30-129), mistakenly stated that it was Mooresscond Performance Reminder

when it was actually his third(Doc. 391, Bates Numbers 3028). The fourth

! Notably, Maye testifies that she “probably” reviewed Moore’'s Third Performance

Reminder “within a few weeks” of it being issued July 11, 2014. (8c. 332, p. 58:3-6).

8 Although Maye testifies that she does not know if she “saw [the July 28, 2014,
Performance Remindewhen it was issued” (doc. 33 p. 60:1325), the Acceptable Conduct
Policy requires two managers aadHR Advisor to be involved in a termination deasi.
Therefore,the courtviews in favor of the normovant that Maye was contemporaneously
involved with the decision to issue the July 28, 2(R&rformance Remindéhnat led toMoores
terminationbecause she was copied on the let(€eedoc. 39-1, Bates Numtse8-40, 30-134).

15



Performance Reminder issued to NM®oby Operations Manager Cooper on
July 28, 2014, likewise contained an erronndicating that it was his third
Performance Remindén twelve months instead of his fourth. (Doc-B9Bates
Numbers 36134 to 30135). Notably, the July 28, 2014, Perfomoa Reminder
did not mention the May 14, 2014, Performance Remind&oc. 391, Bates
Numbers 36134 to 30135).

Second Bryan Shirley, who was also under the age of forty at the relevant
time, was granted a termination exception after receiving hid theficiency
notificationon June 13, 2007(Doc. 332, p. 49:412). Luke Lael (“Lael”), who
was one of Shirley’'s Operations Managatsthat time sent a memorandum to
Maye on June 13, 2007, requesting an exception from the termination policy for
Shirley. (Doc. 32, Bates Number 321). Lael sent the memorandum by email
to an HR Advisor on June 26, 2007, copying Maye and-tanaging Directar
Randy King(“King”). (Doc. 332, p. 52:37; doc. 332, Bates Number 320).
Maye forwarded the memandum toan HR Advisor andKing “for their
approval.” (Doc. 32, p. 52:1723). In January and February of 2008, the HR
advisor requested from Maye the rationale for not terminating Shirlayc. 332,
pp. 52:24- 53:6; doc. 332, Bates Number 338). Maye ordered Lael to forward
the memorandum to the HR Advisor at that point (832, Bates Number 32

38), and Lael did so on February 1, 2008c(d332, Bates Number 320).
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FedEx offers evidencef the only employeesin addition toMcGehee, who
were terminated from July 1, 2013, to December 31, 2015, for receiving three
deficiency notifications within a twelveonth period. (Doc. 33, 1Y 4, 5).
Specifically, these nine employees were between the ages of nineteen te twenty

nine at termination(Doc. 333, 11 4, 5).

. DISCUSSION
Under the ADEA, an employer shall not “discharge any individual . . .
because of such individual's age.” 29 U.S.C. § 623(a)(1). ADEA exclusively
limits the protected class to individuals over the age of forty. 29 U.S.C. § 631(a).
Furthermore, “[a] plaintiff must prove by a preponderance of the evidence”
througheither direct or circumstantial evidence “that age was theftsutause of
the challenged employer decision’@sserta disparate treatmeitaim pursuant to

ADEA. Gross v. FBL FinServs, Inc, 557 U.S. 167, 1778, (2009) see also

Mora v. Jackson MemFound, Inc., 597 F.3d 1201, 1204 (11th Cir. 2010) (“an

ADEA plaintiff must establish ‘but for’ causality”).
Because direct evidence of discrimination doesexist in this casethe

court must apply‘the burden shifting framework in McDonnell Douglas Corp. v.

Green” 411 U.S.792 (1973when a disparate treatment claumderADEA relies

on circumstantial evidence. Sims v. MVM, 704 F.3d 1327, 1332 (11th Cir.;2013)
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see alsd.iebman v. MetroLife Ins. Co, 808 F.3d 1294, 1298 (11th Cir. 2015)

Under theMcDonnell Douglasframework, “the plaintiff must first establish a

prima facie case of discrimination.Sims 704 F.3d at 1332see alsaHorn v.

United Parcel Services, 1net33 F. App’x 788, 792 (11th Cir. 2011YOnce the

plaintiff has made a prima facie case, a rebuttable presumption arises that the

employer has acted illegally. Trask v. Set, Dept. of Veteran Affairs822 F.3d

1179, 119 (11th Cir. 2016)quotingAlvarez v. Royal Atl. Developers, Inc610

F.3d 1253, 1264 (11th Cir. 2010¥Next, the defendant must articulate a
legitimate, nordiscriminatory reason for the challenged employment adtion
rebut that presumptioh. . . If the defendant articulates one or more such reasons,
the plaintiff is afforded an opportunity to show that the employer's stated reason is
a pretext for discrimination.”Sims 704 F.3dat 1332. “The burden of persuasion
always remains on the plaintiff in an ADEA case to proffer evidence sufficient to
permit a reasonable fact finder to conclude that the discriminatory animus was the

‘butfor’ cause of the adverse employment actida.”

A. Prima FacieCase
When a plaintiff establishes prima facie case, the plaintiff “creates a

presumption of unlawful discrimination.” Kragor v. Takeda Phakm., Inc., 702

F.3d 1304, 1308 (11th Cir. 2012).To establish aprima facie caseof age

18



discrimination the plaintiff mustshowthat “(1) he was a member of the protected
group.. .; (2) he was subject to an adverse employment action; (3) a substantially
younger person filled the position from which he was discharged; and (4) he was
qualified to do the job from which he was discharged.iebman 808 F.3dat

1298. Under the thid prong, “even if a plaintiff is not replaced by a member
outside his protected class, he may still safi$fsit] prong of theorima facie case
requirement by identifying similarly situated comparators outside of his protected
class who were treated more favorabl{Horn, 433 F. App’x at 792 (citingNix. v.

WLCY Radio/Rahall Comm’ns, 738 F.2d 1181, 1485 (11th Cir. 1984).The

first, secmd, and fourthprongs of the prima facie caseare not in dispute. The
only issue iswhether McGeheexperienced differerdisciplinary outcomesvhen
compared tsimilarly situated~edEx employees.

FedEx argues that McGehee failed to satisfytthe prong of his prima

facie case:that a similarly situated employee was treated differeniijcGehee

o FedExargues that McGehee was not qualified for his job based on the three Warning

Letters he received in 2014 and 2015. HoweMzGehee was clearly qualified for the job
based on his twentseven year tema in same position with FedExSeeCrapp v. City of Miami
Beach 242 F.3d 1017, 1020 (11th Cir. 2001) (“We have recognized that in termination cases, the
guestion of whether the plaintiff was qualified to do the job is not often at iff§necases
whee a plaintiff has held a position for a significant period of time, qualificatwnttat
position sufficient to satisfy the test ofpama faciecase can be inferrédRosenfield v.
Wellington Leisure Products, Inc., 827 F.2d 1493, 1495 n. 2 (11th Cir. 1987). Thallegations

of poor performance against plaintiffs discharged from Joelg positions may be properly
considered. when a court evaluates theegxtual nature of an employer proffered
nondiscriminatoy reasons for terminationDamon v. Fleming Supermarkets of Fla., Inc., 196
F.3d 1354, 1360 (11th Cir. 1999)")The courtis satisfied there is no genuine issue of fact
regarding whetheMcGehee was “qualified” for the job as a FedEx courier.
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identifies Jonathan Moore and Bryan Shirlag comparater “A relevant

comparator is an employee who is similarly situated to the plaintiff ‘in all neleva

respects.” Horn, 433 F. App’x at 792 (quotin@Vilson v. B/E Aerospace, Inc.

376 F.3d 1079, 1091 (11th CR004)). A comparator is similarly situated if “the
employees are involved in or accused of the same or similar conduct and are

disciplined in different ways."Horn, 433 F. App’x at 793 (quotinBurke-Fowler

v. Orange Cnty447 F.3d 1319, 1323 (11th CR#006). “The comparator must be

‘nearly identical’ to the plaintiffs to prevent courts from secguoédssing a
reasonable decision by the employeiitask 822 F.3dat 1192 (quotingwilson,

376 F.3d at 1091)).For aFedExemployee to be used a comparatdcGehee
“must show that a similarfgituated individual outside dhis] protected class”
received different treatment under the Acceptable Conduct Palioger

circumstances similar to hisTrask 822 F.3d at 1192 (citg Maynard v. Bd. of

Regents 342 F.3d 1281, 1289 (11th Ci2003)). While relevant, ti is not
dispositive “that different decisionmakers were involved in administering

discipline.” Horn, 433 F. App’x at 793 (citind\ndersonv. WBMG-42, 253 F.3d

561, 566(11th Cir. 2001).
As comparators to the plaintiff,oth Moore and Shirley areutside of the
protected class. At issue is (Whether theirsituatiors were nearly identical to

McGehee’s situation and (2) whethikeyreceived more favorable treatmemnler
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the Acceptable Conduct Policy.It is undisputed that Shirley received more
favorable treatment under the Acceptable Conduct Policy whanagement
granted him an exceptidnom terminationbut did not do the same for McGehee.
In Moore’s situation, the first and second issuesraegtwined

The court acknowledges that it is a close questibrether Shirley is a
proper comparator.Although McGeheewas due to be issuedthird Warning
Letter after he violated the Acceptable Conduct Pglitjyaye requested a
termination exception for McGeheeFedEx however,ultimately did not grant
McGehee an exception. The third Warning Letter was subsequently issued, and
McGehee was terminated becatisgas his thirdwithin a twelvemonth period.

McGehee assestthat Maye was involved in the decision to request a
termination exception on behalf Shirlapd that Shirley ultimately receivedore
favorable treatmentinder the Acceptable Conduct PolicFedEx argues that
Maye did not request a terminatierception for Shirleybut merely passed along
Lael's opinion that Shirley should be given an exceptiangd that Shirley’s
situation is either sufficiently nor temporally relatedo the plaintiff's In other
words, FedEx asserts that different manageree involved in Shirley’s situation
when compared with McGehee’s situatioRurther, McGehee’sermination

occurred approximately eight years after Shirlejysipline
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Viewing the facts and reasonable inferences in the light most favorable to
McGeheethe nommovant,the evidence establishes tivdye was involed in the
decision tarequesta termination exceptiofor Shirley. As Maye testifiedonly the
Managing Director(her supervisormay make the decision not to termmain
employee uder the Aceptable Conduct Policy, but the Senior Mangdésaye)
may provide a written “opinion on whether or not that [option should] be
exercised.” Depa of Maye, ac. 332, pp. 36:822, 40:523; Depa of Fields,doc.
391, p. 84:58). Likewise, an Operations Manag@aye’s subordinate-in this
case, Coopemnay draft a written opinion to give to the Senior Manager, thka
decides whether to forward it to the Managing Directoit the time of Shirley’s
discipline,Luke Lael (“Lael’)was one of Shirley’s Operations Manageke sent
a memorandum to Mayéwho was the Senior Manageon June 13, 2007,
requesting d@ermination exceptiorfor Shirley. Lael sent the memorandum by
email to an HR Advisor on June 26, 2007, copying Mayekind, who was the
thenManaging Director. Maye forwarded the memorandum to the HR Advisor

and King“for their approval.” Depo of Maye, dc. 332, p. 52:1723)!° Because

10 Plaintiff's testimony that Shirley told him that Maye made the decision to seek an

exception to termination for Shirlglaintiff's Depo, doc. 334, pp. 207:20- 208:1) is patent
hearsay and cannot be considered. The testimony is being offered to prove tietlweithatter
asserted to plaintiff by Shirley. Further, Shirley’s assertion that Maye thadkecision appears
to be pure speculation on his part in light of the documentary evidence showirtigithsitliael
who requested the exception.
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Maye decided to forward Lael's request to Kirsthe was more than passively
involved in the decision teequestan exception for Shirley

Because Maye asked for an exception on behalf of McGahdewas
involved in Shirley’s exception requestappears that Shirley’s situation is nearly
identical to McGehee’s situation. The omhaterialdifference betweethe two
situationsis thatShirley received a termination exception, whereas Me@eathd
not. It was not Maye however, who made the decision to grant or deny
terminationthe exceptiors for either Shirley or McGehee Only King, the then
Managing Directorcould have approved a terminatierceptionrequesbn behalf
of Shirley, and onlyMorgan thecurrentManaging Directorcould have deniethe
exception requesin behalf of McGehee That the decisions made in these two

situations, eight years apart, were made by two different Managing Directors

severely undermines any claim of discriminatié@eeGaldamez v. DHL Air Exp.

USA, 578 E App’x 887, 892(11th Cir. 2014)quoting Silverav. Orange County

Sch. Bd., 244 F.3d 1253, 12615 (11th Cir. 2001)) (“differences in treatment by
different supervisors or decision makers can seldom be the basis for a viable claim
of discrimination”). While not dispositive, actions by different supervisors raise
guestions about whether the plaintiff and his purported comparator or sufficiently
similar. Citing Silverg the Court of appeals has emphasized thatt,|I€ast in

disciplinary contexts, that the quality and quantity of a comparator’'s comigtt
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be narly identical to the plaintif§ in order to prevent courts from secend

guessing a reasonable decision by the empldyaniccia v. Brown 171 F.3d

1364, 136869 (11th Cir.1999). While not always the case, differences in
treatment by different supervisors or decisionmakers can seldom be the basis for a

viable claim of discriminatioti. Foster v. Biolife Plasma Servs., LP, 566 F. App'x

808, 811 (11th Cir. 2014kee alsalones v. Bessemer Carraway Med. ,CtR7

F.3d 1306, 1312 n. 7 (11th Cirgtéting that individuals with different supervisors
than the plaintiff “may be sufficient to prevent them from being considere
‘similarly situated’ with Plaintiff”), superseded in other part by, 151 F.3d 1321
(11th Cir.1998) The great difference in timeetween the Shirley and McGehee’s
situations also militate against finding the situations are nearly identiSak

Davis v. NPC Pizza Hu#47 F. Supp. 2d 1260, 1270 (N.D. Ala. 2006) (finding

eight years between employment decisions “too distant”)

Also, beyondinvolving different decisionmakekest different timesthe court
Is required to examine the “the quality and quantity of a comparator’s comaduct
determine whether it is sufficiently similar to the conduct for which the plaintiff

received a diffeent form of discipline. SeeManiccia v. Brown 171 F.3d 1364,

136869 (11th Cir.1999). Plaintiff received three Warning Letters for (1)
insubordination fomisleading his supervisor about the number of deliveries he

made (2) unknowingly driving while his driver's license was expired, and (3)
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causing a loss by accidentally backing into a parked vehicle. By comparison,
Shirley received three Warning Letters eight years earlier for (1) operating
company vehicle while using a cell phone {d832, Bates Number 282), (2)
failure to enter timecard codes during a day (doe2,3Bates Number 286), and
(3) failure to make timely delivers due to failure to communicate with dispatch and
adjust his route as needed. (Doc:Z3Bates Number 285). The court has little
difficulty concluding that the nature of the conduct for which Plaintiff McGehee
was disciplined is not sufficiently similar to Shirley’s that Shirley can be a proper
comparator. Plaintiff's conduct was plainly more serious than Shirley’'s. He had
be insubordinate to a supervisor, had driven a company vehicle for almost two
weeks (albeit unwittingly) with an expired driver's license, and he had a
preventable accident causing damage to a parked car. Shirley’sndust
involved failure to make time entries and failure to make timely deliveries. It
appears to the court that is most serious misconduct was driving while using a cell
phone. Comparing the misconduct alleged for these two employeesnat is
surprising that the plaintiff was not accorded the same exception to termination
that Shirley was. Shirley is not a proper comparator to the plaintiff.

McGehee also argues that Jonathan Moore is a proper comparator. He
asserts that Moore received three Performance Remindthin a twelvemonth

period for lack of punctuality, but he was not terminated under the Acceptable
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Conduct Policy. In fact, Moore was terminated only after he received a fourth
Performance Reminder. FedEx argues that Moore received the third Rerderm
Reminder in error and that “the record belies th[e] suggestion” that Maye was
involved as a decisiemaker in Moore’s situation.” (Doc 37, p. 10).

Viewing the facts and reasonable inferences in the light most favorable to
McGehee, the nemovant, the evidence shows that Maye knew that Moore
received his third Performance Reminder on July 11, 2014, which should have
resulted in his termination pursuant to the Acceptable Conduct P@ipgrations
Manager Robin Cooper issued the first two PerformeReminders to Moore,
pointing out his failure to get to work on time. The third Performance Reminder
for punctuality problems, however, was issued by a different Operations Manager
Thomas Bell, and mistakenly stated it was Mooset®nd Performance Remder
(when, in fact, it was the third). Maye was copied on all four of the Performance
Reminders issued to Moore between May and July of 2014. The Acceptable
Conduct Policy dictates that two members of Management and an HR Advisor
“must approve all terminations.” (Doc.-39 Bates Number-80). Each Warning
Letter or Performance Reminder received by an employee is signed by a manager
with copiesto an additional manager and HR Advisor, and Fielus,HR Advisor
testified that, before issuing a discigny action, anOperations Manager “will

normally share” a Warning Lettawith the Senior Manager.Dépo. of Fields, dc.

26



391, p. 62:1523)" Although Maye testifiedthat she “probably” reviewed
Moore’s third Performance Reminder “within a few weeskit being issued (doc.
332, p. 58:36), the evidence is sufficiently in dispute that the court must view the
fact in thelight most favorable to McGehedviaye at least received a copy thfe

third Performance Reminder before it was issued. As atrethe error in the

third Performance Reminder, FedEx allowed Moore to work an additional two
weeks before he was ultimately terminated after receiving a fourth Performance
Reminder on July 28, 2014.

Again, the court concludes thisitoores and McGehee’situationswere not
sufficiently similar to be comparators. Although it is true that Moore was not
terminated upon receiving his third Performance Reminder, that appears to be
nothing more than an error, not a contemplated decision by Maye or FédEX.
other words, management took no action in response to Moore’s third Performance
Reminder when the Acceptable Conduct Policy dictatedeactionbecause they
mistakenly did not recognize that it was Moortisd. Silverg 244 F.3d at 1262

instructs the aurt that “[dJscrimination is about actual knowledge, and real intent,

1 McGeheetestified that “Maye made all decisions at that station” (dot,33 207:1819)

and “[n]othing goes past her” as the head of the RLI Station (det, B3252:17, 20).The

court takes thistestimonywith great cautiorbecause McGehee has no personal knowledge of
these purported facts. While he can offerdirect observations of how involved Maye was in

the operation of the RLI station, he has no way of knowegsonallythat she “made all the
decisions.” He has no direct observation of Maye’s interaction with and reliance on her
Operations Managers, or how much she was directed by her superior ManagictgrDiHis
testimony amounts to speculation or hyperbole.
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not constructie knowledge and assumed intent.” Certainly, discrimination cannot
be predicated on a showing thatanagers made a factual mistake by failing to
recognize that Moore hatiree, not just two, Performance Remindéfghat they
would have done had they correctly recognized the third Performamméer as
being Moore’s third is nothing but speculation at this point. Stated simply, Moore
was not treated more favorably thittGehee because he was younger than the
plaintiff, but because he benefitted from a mistake. This is the opposite of
intentional discrimination.

Because the plaintiff cannot show a proper comparator for purposes of the
third element of th@rima facie showing for an agéiscrimination claim, his claim
fails. Absent a showing that a “substantially similar” comparator outside the
protected class received better treatment than the plaintiff, he cannot establish a

prima facie case of age discrimination, and the claim is due to be dismissed.

B. FedEx’s Legitimate NorDiscriminatory Reason and Pretext
Even assuming that McGehee has establishgrnaa facie case under the

McDonnell Dougladramework, the motion for summary judgnestill is due to

be granted. Once th@ima facie case has been established, the defendant must
articulate a legitimate, nofiscriminatory reason for the adverse employment

action to rebut the presumption of discriminatiamder McDonnell Douglas
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Trak, 822 F.3d at 1191. Here, FedEx argues th&trminated McGehee for
receiving three Warning Letters within a twelv®nth period as is normally
required by the Acceptable Conduct Policy. McGehee datsdispute the
existence onormal application of the Acceptable Conduct Policy. He osdgds
that FedEx should not have terminated him in this situaban,insteadshould
have grargd him an exception from the policy based on his tenure. FedEx has
articulated a legitimate, nediscriminatory reason for terminating McGehee and,
thus, has satisfied its burden of production.

FedEx’s articulation of a legitimate, nalscriminatory reason for
McGehee’s termination shifts the burden to McGehee “to produce evidence that

the emjoyer's proffered reasons are a pretext for discriminatidindsk 822 F.3d

at 1191 (quotingAlvarez, 601 F.3d at 1264). McGehee must meet FedEX’s
articulated reason “head on and rebut it, and [he] cannot succeed by simply
guarreling with the wisdom” ofedEx’s reason. Alvarez, 610 F.3d at 1266.
McGehee “can do so. .indirectly, by showing ‘such weaknesses, implaushbilities,
inconsistencies, incoherencies, or contradictions in the employer's proffered
legitimate reasondor its action that areasonable factfinder could find them
unworthy of credencé. Alvarez 610 F.3d at 1265.Because FedEx offers
McGehee’s “violation of a work rule as its reason for the termination, the reason

‘is arguably pretextudlif McGehee presents evidence thalff fhe] did violate
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the rule, other employees outside the protected class, who engaged in similar acts,

were not similarly treated.”” Addison v. Ingles Markets, Inc515 F. App’x 840,

843 (11th Cir. 2013) (quotin@amon v. Fleming Supermarkets of Flaijdnc,

196 F.3d 1354, 1363 (11th Cir. 1999)kinally, “an employer who treats two
employees differently because of a mistaken belief in the existence of a neutral

reason does not violate [ADEA].Silverg 244 F.3d at 1261citing Wolf v. Buss

(America) Inc, 77 F.3d 914, 919 (7th Cir. 1996)Pretext means more than a

mistake on the part of the employer; pretext means a lie, specifically a phony
reason for some action)’)?

FedEx asserts that its articulated reason isapoetext based onts proffer
of evidence showing that of ten employees terminated for violation of the
Acceptable Conduct Policythe ninewere under the age of thirty. Only the
plaintiff was over the age of forty. Additionally, the plaintiff's reliance on Moore
and Shirey as comparators is flawedAs already explained above, Shirley’s
discipline conduct is not of the same seriousness as the plaintiff's, which
reasonably could justify different forms of discipline. Further, Moore’s different

treatment was the product @imistake, not a deliberate decision.

12 McGehee argues that FedEx’s citation \éolf is not applicableon these facts

spedfically asserting that “a mistake on the grounds in favor of the compasatot ihe holding
of Wolf.” (Doc. 36, p. 20 n.9). McGehee fails to appreciate Hilgeracites towolf for the
basic principle that pretext cannot pevenby a mistake, anth fact, Silvera stands for the
proposition that a mistake in favor of the comparator cannot support a violation of Titledyll a
by implication, ADEA
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Furthermore,FedEx argues that Maye, in factiequested a termination
exceptionon McGeheés behalf, meaning thats articulated reason et pretext.
In Addison the Eleventh Circuit held, in part, that the plaintiff could not establish
that the defendant’s stated reason was pretext for three reasons. 515 F. App’x at
843. First, “Addison admitted that she was guilty of violatirte antitheft
policy.” Id. Second, the defendant terminated “all fourteen employees accused of
violating this policy—nine African American and five Caucasiansld. Third,
“the record shows that the manager attempted to excuse Addison’s violation and
only fired her once he learned that he could not make an exception forlder.”
Addisoris holding is immensely persuasive on the factshef instant case, even
thoughit was decided in the Title VII race discrimination context. Like Addison,
McGeheeadmitted that he violated the Acceptable Conduct Policy and understood
the reason why he was terminated. FedEx likewise has come forwardinath n
employeeaunder the age of fortwho also weregterminated under the Acceptable
Conduct Policyduring the sme timeframe Finally, Maye requested a termination
exception on McGehee’s behalf and only terminated him once it was clear that an
exception would not be made, just ag\oldison’scase

In responseMcGehee argues (1) that Maye did not request an exception for
him and (2) that her proffered reasons for not requesting a termination exception

show that FedEx’s articulated reason is preteXdthis argument fails because it
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requires the court to accept speculation upon speculation. Althougkidvagail,

which inquires about previous exceptions, is ambiguous, Maye and the HR
Advisor's testimony supports a conclusion that Maye did, in fact, request a
termination exception on McGehee’s behalf. McGehee fails to tomard with

any substantialevidence to dipute this testimony. Instead he asks the court to
deny summary judgment so that the jury can determine the credibility of FedEX’s
proffered evidence based upon unreasonable inferences and inaccteatergta

of FedEx policy. The coureclines to doa Based uporAddisonand because
Maye requested a termination exception for McGehee, FedEx has demonstrated
that its articulated reason is not pretext.

McGehee has offereavb additional reasons why FedEx’s articulated reason
shoutl be considered pretextirst, McGelee contendsthat his second Warning
Letter, issued on February 23, 2015, was not legitimate and should not have been
Issued even though he did not challenge it at the time he receivéadording to
McGehee, he rapted his license expiration to his managerFebruary 22, 2015.
Although his license had expired on February 7, 20&5argues that his license
was still validunder Alabama lawhen he reported expiredbecause thé0-day

grace periodor renewal oflicensesprovided by Ala. Code. § 3@-1(b) had not
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lapsed. $eedoc. 35, pp. 225)** According to FedEx’s corporate representative,
managers are “supposed to adhere to the policy true tq’fanu sheconfirmed
that “an employee [who] has an expirezknse that is still legally valid” has not
violated FedEx Policy 48 Driving Qualifications. (Doc. 39, p. 58:1522).
Therefore, he contends that he did not in fact violate FedEx Pol& [@riving
Qualifications because he operated his FedEx welod a valid, but expired
license and that he should not have received the February 23, \B@tbing
Letter. Geedoc. 35, pp. 225). Because he should not have received the
February 23, 2017, Warning Letter, McGelaggues that he did not acquire three
Warning Letters within a twelvmonth period andthat his termination
subsequentlyas not warranted.Id.).

However, McGehee did not seek GFTP review of the February 23, 2015,
Warning Letter. He asserts that he did not seek GFTP review because he was told
by an HR Advisor“You can [file a GFT], but you won't win it. It won’t do you
any good.” [d.). However, McGeheenly believed that he had grounds for GFTP
review becauséhis managers failed to follow policygarding disciplinei(e., his
managers worked him the day after learning of his expired license instead of

immediately suspending him for five dagsirsuant to policy). (Doc. 3B, pp.

13 Under Ala. Code§ 326-1(b), “[a] grace period of 60 days after expiration date of a

driver’'s license shall exist for the purpose of driver’s license renewathendriver’s license
shall be valid for this time period.”
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119:15- 120:13). Importantly,he did not believe that he had grourids GFTP
review because he hadolated the policy. His selfleporting indicates that he
believad that he had violated that policyrrespective of that statement, nothing
prevented McGehed&rom pursuing GFTP review of the February 23, 2015,
Warning Letter. He could have simply ignored the HR Advisor’'s statement and
proceeded with GFTP review.

More important, this argue flies in the face of the plain language of the
FedEx Policy, which definedrivalid License Status to include, ‘Expiration —
If driver’'s license has expiredhe employee cannot driveevehicle or motorized
conveyance on Company property or public roads until the license is
renewed/valid (Doc. 331, Bates Number-94). Regrdless of whether, known
or unknown to FedEx, Alabama law provided addy grace period, FedEx had
the right as an employer to strictly prohibit its drivers from driving company
vehicles with an “expired” license. There are several reasons, including
compliance with its liabilityinsurance requirements, why an employer would
prohibit employees from driving company vehicles with an expired license. That
Alabama allows a grace period for renewal of the license does not answer these
concerns of the emploge

Secongd McGehee argues that the individuals involvetisGFTP review

examined more than his three Warning Letters, considering information
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“‘exemplary of age.” The thrust of the argument is as follows:. [FedEXx]
examined disciplinary history outside of the thlegers, then [FedEx] also
examined [McGehee]'s Leave of Absence history, and therefore can conclude tha
[FedEX] also considered that [McGehee] is an older employee with health issues,
causing hin to miss work . . . and it is time for him to go.” (Doc. 36, p. 26)
(emphasis added). The premise of McGehee’'s argument is foeshdupon
unsupported speculati@andunreasonable inferenceannot supporafinding that
FedEx’s articulated reasonpsetext. The court declines, once again, to engage in
speculative reasoningl’he recordsimply does not contain any evidence to support
a conclusion tha¥icGehee’s termination was upheld forydiscriminatory reason
considered durinGFTP review.

Even viewing the evidence in the light most favorable to themovant,
McGehee, there is not sufficientidgnce to allow a reasonable juordetermine
(1) that FedEx’s articulated reason metext but more importantly,(2) that a
discriminatory reaso was the “butfor” cause ofthe decision to terminate

McGehee.
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IV. CONCLUSION
Accordingly, FedEx’s motion for summary judgmentis due to be
GRANTED, and McGehee’s sole claim of age discrimination under ADEA is due
to be DISMISSED WITH PREJUDICE
A separate order will be entered.

DATED this 2f'day of March, 2018.

——

T. MICHAEL PUTNAM
UNITED STATESMAGISTRATE JUDGE
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