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MEMORANDUM OPINION

Terrie Johnson alleges that fellow Birmingham Police Department
(“BPD”) officer subjected her to aexually hostile work environment.Doc. 1.
She filed this lawsujtalleging that heformeremployer, the City of Birmingham,
knew or should have known of the abuse and failed to take prompt remedial action
and then retaliated against her émmplaining of thealleged harassmenDoc. 1.
The Cityfiled a motion for summary judgment, whichfigly briefed and ripe for
consideration. Dcs.26; 27; 29. After reading the briefs, viewing the evidence,
and considering the relevant law, the cauantsthe motion.

l. LEGAL STANDARD FOR SUMMARY JUDGMENT

Under Rule 56(a) of the Federal Rules of Civil Procedure, summary

judgment is proper “if the movant shows that there is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
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Civ. P. 56. “Rule 56[] mandates the entry of summary judgment, after adequate
time for discovery and upon motion, against a party who fails to make a showing
sufficient to establish the existence of an element essential to that pasy,saad
on which that party will bear thburden of proof at trial.” Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986) (alteration in original). The moving party bears
the initial burden of proving the absence of a genuine issue of materialdaet.
323. The burden then shifts to the nonmoving party, who is required to “go
beyond the pleadingdbd establish that there is a “genuine issue for triddl. at
324 (internal quotations omitted). A dispute about a material fact is genuine “if the
evidence is such that a reasonable jury could return a verdict for the nagmovi
party.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).

At summary judgment, the court must construe the evidence and all
reasonable inferences arising from it in the light most favorable to thenaweimg
party. Adickes v. S. H. Kress & C@98 U.S. 144, 157 (197(%¢ee alscAnderson
477 U.S. at 255. Any factual disputeslwe resolved in the nemoving party’s
favor when sufficient competent evidence supports thenmaving party’s version
of the disputed factsSee Pace v. Capobianc®83 F.3d 1275, 1276, 1278 (11th
Cir. 2002) However, “mere conclusions and unsupedrfactual allegations are
legally insufficient to defeat a summary judgment motiokltis v. England 432

F.3d 1321, 1326 (11th Cir. 2005) (per curigei)ing Bald Mountain Park, Ltd. v.



Oliver, 863 F.2d 1560, 1563 (11th Cir. 1989)). Moreover, “[a] mere ‘scintilla’ of
evidence supporting the opposing party’s position will not suffice; there must be
enough of a showing that the jury could reasonably find for that pavalker v.
Darby, 911 F.2d 1573, 1577 (11th Cir. 1990) (citiugderson477 U.S. at 252)).
. FACTUAL BACKGROUND

Between 1994 and 2013phnson worked a& police officerfor the BPD's
West Precinct, where she allegetellow officersexuallyharassed herDocs.1 at
2; 27 at 3; 29 at 3.Specifically, she alleges thaDfficer IsaacEphraimwaited for
her by her car after workepeatedly asked her out on dates, which she rebuffed,
and, in response, began a campaign of harassment agaihsbbes. 1 at 2 27-1
at 1920.

Johnsofs first allegation of misconduct by Ephraimtisat, “when sitting
next to [her] at roll call, Ephraimput his hand on her thigh&nd, after she
removedhis hand “he responded that he knew she liked it and put his hand on her
thigh again.” Doc. 1 at 2.Next, on September 2014, while Johnson was

working ata computer at the statioBphraimpurportedlywalked over andswung

! Johnson alleges also in her brief that one of her supervisors, Captain James Blanton,
propositioned her for sex and texted her a picture of his penis. Doc. 29 at 2. Johnson did not
include this allegation ithe complainshefiled in this casefocusing instead solely on Ephraim.
Seedoc. 1."A plaintiff may not amend her complaint through argument in a brief opposing
summary judgment.’Gilmour v. Gates, McDonald & Co382 F.3d 1312, 1315 (11th Cir.

2004). To the extent Johnson intended to raise claims based on Captain Blanton’s conduct, she
should have included those allegations in her complaint. More importantly, when Johnson
complained about Captain Blanton, the BPD responded effectively by promptletrargshim

to a different precinct. Doc. 27-1 at 12.



his handtowards[her] and came close to hittinger].” Docs. 27-1 at 6; 29 at 4
Ephraim disputes thisalleging that, because Johnson had ugedcomputer for
almost twohours, he said to her “girl, get off the computer and let somesee el
on,” which made Johnson irate. Doc.-2°at 2. Either way, Johnson and Ephraim
began loudly arguing and using profanity, causing a disruption at the precinct.
Docs. 27 at 4; 214 at6; 273 at 2; 29 at 4 Ephraimlater admitted thaduring the
confrontationhe told Johnson that she was “talking like a man” and that “shit
happens when you talk like a manDoc. 273 at 2. Johnson filed a complaint
with BPD'’s Internal Affairs Department (“IAD"against Ephraim a few days later
in which she complained that Ephraim swung his fist towards her face awaishe
about to strike herDocs. 27 at 4; 2T at 6; 273 at 2; 29 at 4.

On November 14, 2015, Johnson filed a secohB kcomplaint against
Ephraim, citing two separate incidents. Doc. 27 -&t 4First, she allege that
Ephraim drove past her one day and said “nice car,” which she interpreted as
retaliatory acin response to hdirst IAD complaint. Doc. 271 at 6. Johnson also
complained thaEphraimhad appearedat one of helassignectalls, even though
the dispatcher did not send him theaemd began “blowing towards her thigh.”
Docs. 1 at 3; 24 at 6. When the BPD subsequently investag Johnson’s
complaint, Ephraim clained that heansweredthe callto provide back up for

Johnsorbecausdhe dispatcher statefiat the“subjects had guns and knives and



were fighting in the streét Doc. 273 at 2 Ephraim addedhat he blew on
Johnsofs legsto scare off a bee that was hovering near her. Docs. 1 at 3; 27 at4
5; 27-3 at 4.

As further examples of alleged harassméaahnson alleges tharound this
same timeshe overheard Ephraim referring to female officershatslfes” Doc.

27-1 at 56. On another occasion, Ephraim purportedly explained to Johnson that
the “come two times” phrase written on his vehicle’s tafgrredto his ability to
pleasure women and that he could do the same for her. Daat2l/4.

Johnson figd a third IAD complaint against Ephraion March 9, 2015 in
which shealleged that Elgraim forcefully and intentionally “bumped into hér
knocking her off balangeand that he hadone the same on twmrior occasions
Docs. 27 at 5; 29 at 4Shetestifiedin her deposition in this caseatthis incident
angered her to the point that she telephoned the &gnt in charge of
investigating hecomplaints, Sergeant David Rockétt,complain about Ephraim.
Doc. 271 at 11. However, Rockettwasn’t aware that [therior complaint$ had
been assigned to [him]and as a result;the file was inadvertently placed in a file

room on the shelf with closed eas Doc. 273 at 3. At some point after the third

2 perhapdecause ofAD’s delay in investigating her first two complaints, Johnson filed
a charge of discrimination with the Equal Employment Opportunity Commission on February
27, 2015, in which she alleges, in part, that she complained to IAD “on multiple occasions, but
the behavior continued, and it does not appear that [BPD] took any responsivé daton27-
1 at 38.



IAD complaint,the BPDbegan investigatingohnson’s complaints anchnsferred
Ephraim to another precincDoc. 271 at 16, 19.

On July 1, 2015 the BPD served Johnson wighNotice of Determination
Hearing informing her that the BPD was considering discipliningr for the
argument that occurred on September 5, 201d. at 4243. After granting
Johnson’s request farcontinuancethe BPDserved Johnson with a second Notice
of Determination Hearing month laterwhich included anew allegatiorthat “on
an undisabsed date two or more years ago, [Johnson] commented to Officer
Ephraim abat his penis aah tried to reach into his pants.id. at 43. Johnson
requested@othercontinuance.ld.

BPD finally held the hearing oseptember 12015 during which Chief
A.C. Roper heard testimony from various officetd. at 4Q 45 Johnson chose
not to attend the hearing and submitted a written statement instead, insivaich
denied the allegations against her @asgerted hebelief thatthe BPDconvened
the hearing to retaliate against htar complaining of Ephraim’s alleged
harassment Id. at 42-43. After hearing the evidence, Chief Roper gdednson
and Ephrainma “letter of reprimandand requiredhat theyattend remedial training
on the Workplace Harament Policy as both admitted to using profanitynd
causing a disruption at warkd. at 45;doc. 273 at 3. Chief Roperalso suspended

Johnson for three days because of the allegation that she commented on and tried



to grab Ephraim’s penis. Docs.-27at 45; 273 at 3. Chief Roper based this
decision on the statements of two witnesses who each corroborated Ephraim’
account:Officer Erika Lofton, Ephraim’s partneand Sergeant Pier WalkeDoc.

27-3 at 24.

Johnson appealed Chief Ropedscision to the Citg Human Resources
Department. Doc. 2T at 39. Shortly after filing her appeahowever,Johnson
retired from the BPindacceptednotherjob. Docs. 27 at 3; 29 at 1. As a result
Johnson never actually served the suspension. Docs. 27 al Git B7.

Despite Johnson’setirement the City’s Director of Human Resources,
Peggy Washingtoolk, heard the appeand ultimately recommendedhat the
mayor uphold the suspensiooc. 273 at }4. Director WashingtofPolk, like
Chief Roper, was persuaded by the testimonyOfifcer Lofton and Sergeant
Walker. Id. at 3 At the appeal hearingfficer Lofton testified that she saw
Johnson “reaching for Ephraim’s zipper” and saying “come on let's go'tlaid
shefailed to report the incident because sH&ln’'t want to get involved” and
“didn’'t want to get [Johnson] in trouble.ld. at 2. SergeaniValker similarly
testified that she heard Johnson say to Ephraim “I heard what you working with”
and then reach for his pantkl. at 223. SergeanWalker claims she told Johnson
and Ephrainto “get out of here with that,but did not disciplinghem because

“[n]either of them complainedo[she]thought[she]had done enougby stopping



them and telling them to leave.ld. at 3. After the appealBPD suspended
Sergeant Walkewithout pay for failing to report the incidenid. at 3-4.

In her reommendation to the mayadbirector WashingtotPolk wrote that
shefound SergeanWalker credible because sh&vould [not] have agreed to take
punishmen{i.e. the suspensiorfpr something that didn’t happen.Iid. at 3. In
contrast,Director WashingtofPolk challenged Ephraim’s credibility, notiritpat
“[lt is irrational at best to assume that it was necessary for Officer Ephraim to swat
at a yellow jacket and bend his face close enough to the bee to blow it away from
Officer Johnson’s pantwithout risk of harm to himself. Swatting at the bee
should have been sufficient.ld. Finally, Director WashingtorPolk based her
recommendation to sustain Johnson’s suspension, in part, on the falhthson
was “gainfully employed with dnothe} Police Departmerit reasoningthat the
suspension “ha[d] not affected her ability to seek employmelat.’at 34. The
Mayor acceptethe recommendation and upheldetbuspensionld. at 4. Johnson
filed this lawsuit alleging claims for a hostile work environment and for
retaliation. Doc. 1.

lll.  ANALYSIS

Title VII of the Qvil Rights Act of 1964 makes it unlawfito discriminate

against any individual with respect to his compensation, terms, conditions, or

privileges of employment, because of such individuedce, color, religion, sex, or



national origin.” 42 U.S.C § 2000e2. To establisha prima facieclaim of sexual
harassment under Title VII, an employee must prinag (1) she belongs to a
protected group; (2) she has been subjected to unwelcome sexual harassment; (3)
the harassment was based on her sex; (4) the harassment was sufficrentlyose
pervasive to alter the terms and conditions of employment andeciea
discriminatorily abusive working environment; and (5) a basis for holding the
employer liable existsCotton v. Cracker Barrel Old Country Store, 434 F.3d

1227, 1231 (11th Cir. 2006)

Title VII also has a retaliation provision, creating a cause of action for
employees who are discriminated agaifwst “opposing any practice” thathey
havea good faith belief to be unlawful. 42 U.S.C. § 2080&eeks v. Computer
Assocs. Int, 15 F.3d 1013, 1021 (11th Cir. 199400 establish @rima faciecase
of retaliation, the plaintiff must show (1) that she engaged in statutorily protected
expression; (2) that she suffered an adverse employment action; and (Bethat
adverse employment action would not occurred but for the protected
activity. Univ. of Texas Sw. Med. Ctr. v. NassaB3 S. Ct. 2517, 2533 (2013)
Once theplaintiff establishes grima faciecase,“the employer must proffer a
legitimate, nordiscriminatory reason for the adverse employment atteomd if
the employerdoes so, ‘te phintiff must then demonstrate that the emplayer’

proffered explanations are a pretext for retaliatiodéeks 15 F.3dat 1021



A. Johnson’s Hostile Work Environment Claim

The City does not dispute that Johnson was subjected to unwelcome
harassment based ¢wer sex. Rather, the Cigrgues that Johnson’s allegations
“fall[] far short of demonstrating the requisite severity or pervasiveness rgtuired
and that, alternatively, itis not liable becauseit responded effectively by

transfermg Ephraim to another precincboc. 16 at 1316.

1. Whether the alleged harassment was severe or pervasive

The “severe or pervasive” element is the one that “tests the mettle of most
sexual harassment claimsGupta v. Florida Bdof Regents212 F.3d 571, 583
(11th Cir. 2000) The Supreme Court created tiestto “ensure that courts and
juries do not mistake ordinary socializing in the workplaseich as malen-male
horseplay or intersexual flirtation—for discrimindory ‘conditions of
employment! Oncale v. Sundowner Offshore Servs., ,Il23 U.S. 75, 81
(1998) The harassment must be botlvjectively severe or pervasive to a
reasonable person asdbjectivelysevere or pervasive to the plaintifHarris v.
Forklift Sys.,Inc., 510 U.S. 1723 (1993) While there is “no mathematically
precise test,”He objective component tis analysiggenerallyrequires courts to
consider several factor§l) the frequency of the discriminatory condu@) its

severity;(3) whether tis physically threatening or humiliating, or a mere offensive

10



utterance; and4) whether it unreasobdy interferes with an employee’'work
performance.ld. Though all of theséactors shouldbe taken into accountno
single factor is required.Id.

The “severe or pervasive” test is particularly rigorous is trcuit. For
example, where a female employee’s male supervisor harassed her over afperiod
sixteen months-including rubbing his hip againsthers while touching her
shoulder and smilingnaking a “sniffing sound while looking athergroin areaon
multiple occasions, and “constfiyl following” her while staring at herthe
court held that the conduct fell “well short” of altering the terms and conditions of
her employmentMendoza v. Balen, Inc, 195 F.3d 1238, 1247 (11th Cir. 1999)

Based on the record heghnson cannot establiiat Ephraim subjected
herto objectively severe or pervasive harassmeBee id. Johnson alleges that
among other thingsphraim (1) once put his hand on her thigh without her
consentand, after she removed his hahe responded that he knew she liked it
andput his hand on her thigh aga{@) swung at her as if to punch her and told her
“shit happens when you talk like a nfar§3) told her when he drove past that she
had a “nice car”; (4) showed up at one of her calls and blew on her {Bigh;
referred to female coworkers as “bitchesi one occasign(6) told heron one
occasion thahe could make hesexually“come two times and(7) intentionally

and forcefully bumped into heand knocked her off balanagen at least three

11



occasions. SeePart Il, supra Some of thesallegations—i.e. saying “nice car”

and threatening to fight Johnsewre not sexual in nature or gendelaied and
should not factor into the court's analysis.See Gupta 212 F.3d at 583
(“[S]tatements and conduct must be of a sexual or genetked nature-sexual
advances, requests for sexual favors, or conduct of a sexual-ratfree they

are considered idetermining whether the severe or pervasive requirement is met.
Innocuous statements or conduct, or boorish ones that do not relate to the sex of
the actor or of the offended party (the plaintiff), are not countedSill even
consideringall the allegatns, at best, Johnson has presented “offhand comments,
and isolated incidentsriot “extremely serious” harassmen$eeFaragher v. City

of Boca Raton524 U.S. 775, 788 (1998)

While inappropriate and certainly not the sort of behavior énaployers
should toleratan a work place, thesaineincidents over a twgear periodare not
severe or pervasivenough to rise to the level of a hostile work environnoexler
the law. SeeHarris, 510 U.S. at 23Critically, Johnson failed tdirect the court to
any evidencen the record where Johnson alledleat thee incidentgoseto the
level of “unreasonabl[e] interfere[nce]” witierwork performance SeeMendoza

195 F.3d at 1248Therefore her hostile environment claim fails.

12



2. Whether the City knew of the harassment

Alternatively, theclaim fails because Johnson failed to utilize the City’s
complaint procedure. According to Johnson, she reported Ephraim’s alleged
harassment on three different occasiong\fa. The problem with this contention,
however, is that IAD is not one of the entities designatedhe Cityto receive
sexual harassment complaintSeedoc. 271 at 4853. Underthe City’'s Gender
Harassment Policy,employees are directed first “[rleport incidents of sexual
harassmento your supervisor, your supervisor’s superior, or the City’s Personnel
Department,” or toutilize the “grievance and complaint procedures of the Rules
and Regulations of the Jefferson County Personnel Board.” Ddcafa0-51.

An employer cannot be charged with constructive knowledge where it
“developed and promulgated an effective and comprehensive sexual harassment
policy, aggressively and thoroughly disseminated the information and procedures
contained in the policy to its staff, and demonstrated a commitment to adhering to
this policy.” Farley v. Am. Cast Iron Pipe Goll5 F.3d 1548, 1554 (11th Cir.
1997);see alsdNatson v. Blue Circle, Inc324 F.3d 1252, 1260 (11th Cir. 2003)
Rather, “[the sole inquiry when the employer has a clear andghdal policy is

whether the complaining employee followed the procesl established in the

3 Johnson signed an acknowledgement form confirttiagshe received tipolicy.
Doc. 27-1 at 46.

13



company’s policy. Breda v. Wolf Camera & Vide@22 F.3d 886, 890 (11th Cir.
2000) As the Eleventh Circuit has held:

In applying theé~aragher [v. City of BocaRaton 524 U.S. 775
(1998)] affirmative defense, we have noted that the employer’s notice
of the harassment is of paramount importance [because] if the
employerhad notice of the harassment .then it is liable unless it
took prompt corrective action.... This inquiry is facilitate by the
identification of theappopriate Company representatite whom
employees shouldcegister their complaints in tHemployer’s]sexual
harassment policy. . . [W]hen an employer's sexual harassment
policy clearly specifies the steps an employee should take to alert the
employer of sexual harassmeng #gmployer has, by the polidyself
answered the question of when it would be deemed to have notice of
the harassment sufficient to obligate it or its agents to take prompt and
appropriate remedial measures. . . . & an employer has
promulgated an effective aritarassment policy and disseminated that
policy and associated procedures to its employdken it is
incumbent upon the employees to utilize the procéduegchanisms
established by the company specifically to address problems and
grievances. . . Therefore, we conclude thiihe employerjcannot be
considered to have been placed on noticghaf] harasing behavior

by the plaintiffs’informal complaintdo individuals not designated by
[the employer}o receive or process sexual harassment complaints.

Madray v. Publix Supermarkets, In208 F.3d 1290, 1300 (11th Cir. 2000)

Based on this precedent, Johnson’s failure to utilize the complaint
mechanisnoutlined in theCity’s policy precludes this court from finding that the
City failed to timely respond to her complaints. On this record, Johnson
unreasonably failed to take advantage of the City’s complaint procedure, and no
basis exists to find that theity had notice of the alleged harassmeSee id at

1300;Farley, 115 F.3d at 1554.

14



Moreover,even considering the IAD complaintthe City cannot be held
liable becausdohnsois first two complaints were too vague to put the City on
notice of serious harassment, and the Qdgk prompt remedial actiomy
transferring Ephraim once it became aware ofsinerity of theallegations. As
Johnson describes it, hinst two complaintgnclude the following allegationgl)
Ephraim“swung his handowards [Johnsordnd came close to hitting [her]” and
told Johnson that she was “talking like a man” and that “sppbns when you
talk like a man; (2) Ephraim drove pastdn one day and said “nice cadnd (3)
Ephraimappeared at one of her caled began “blowing towards her thigh.”
Docs. 1 at 3; 2-4 at 6; 29 at 4; 2B at 2 These allegations are insufficient to put
the City on notice of a hostile work environmer8eeCoates v. Sundor Brands,
Inc., 164 F.3d 1361, 1364 (11th Cir. 1998)complaintdefiningthe problem as a
“personal” matter and failing to mention the alleged harassment insufficient to
place employer on noticeMiller v. Kenworth of Dothan, Inc.277 F.3d 1269,
1278 (11th Cir. 2002fan employee’s'generalized commehto a manager that
one of his coworker’s “needs to watch what he says to dice“not constitute
actual noticeto employer);Nurse“BE” v. Columbia Palms W. Hosp. Ltd.diip,
490 F.3d 1302, 1310 (11th Cir. 200fgomplaint of “a persistent but non

threatemg suitot' was insufficient to put employer on notice of harassment).

15



Furthermore once the IAD had actual notice thfe existence of a serious
problem through Johnson’s third complaintwhich she alleged Ephraim bumped
into herforcefully, the BPDimmediatelyinvestigated andransferredEphraim to
another precinct.Docs. 27 at 527-1 at 11, 16, 1929 at 4. Accordingly,based on
the record, the City promptly took remedial actiandis therefore not liable for
the alleged harassmenfeeAdams v. AustalJ.S.A., L.L.C.754 F.3d 1240, 1258
(11th Cir. 2014) Madray, 208 F.3dat 1302;Coates 164 F.3dat 1366 (“[The
employer’s] action in response tfthe plaintiff's] complaint was artiiing but
prompt and effectivé).

To summarize, summary judgment is due because the allegations fail to rise
to the necessary severe or pervasive level. Alternatiyehnson failed to utilize
the City’s antiharassment complaint mechanism, and the City promptly responded

once it receied a complaint that placed it on notice of the severity of the conduct.

B. Johnson’s Retaliation Claim

The City next contendsthat Johnson cannot prove a retaliation claim
offering two primary arguments in suppor{l) that Johnsordid not sufferan
adverse employment action because she voluntarily retired before serving her
suspensionand(2) that Johnsorannot show a causal lifdetween her suspension
and herprotected activity. Doc. 27 at 3While the City is correct that Johnson

never served her suspension,‘atverse employment actiom any action that, if

16



taken, “mightdissuadfl a reasonable worker from making or supimgyta charge
of discrimination.” Burlington N. & Santa Fe Ry. Co. v. Whi#&8 U.S. 53, 68
(2006) Relevant here, bacse he suspension remains idohnson’s file and
would negatively impact her if she soughteraploymentwith the City, doc. 273
at 34, areasonable worker might well have been “dissuaded” from filing the
charge SeeBurlington 548 U.S.at 68. Therefore, the court finds that the
suspension qualifies as an adverse employment action.

Johnson’s retaliation claim fails, however, because she cannot show that her
IAD complaints and her EEOC charge wéne butfor cause for her suspension.
SeeNasar, 133 S. Ctat 2533 In general,a plaintiff can prove causation“by
showing close temporal proximity between the statutorily protected activity and
the adverse employment actionThomas v. Cooper Lighting, In&06 F.3d 1361,
1364 (11th Cir. 2007)internal quotations omitted). From a close temporal
proximity perspective, the best case scenario for Johnson is February, 2015 when
Johnson filed her EEOC complaint or March, 2015 when she filed her third IAD
complaint Setting aside whether the IAD complaint is protected acfigityen
that, as Johnson described it, it did not mention any alleged discrimination or

harassmernit, at best,between three to foumonths hadpassed between her

* SeeThaxtonBrooks v. Baker647 F. App’x 996, 1000 (11th Cir. 2016) (vague
commentsiabout ethical violations andugstionable hiring practices . do not constitute
protected activities because they do not relate to racial discrimination or ratd)iatio

17



protected activityand when BPDissued theinitial Notice of Ddermination
Hearingin July, 2015, and five to six months had passed between her protected
activity and the suspension. o® 271 at 42. Agap of threeto six months
standing aloneis too longto establish causationSeeThomas 506 F.3d at 1364
(holding that a three month delay, standing alone, was insufficient toecaeat
reasmable inference of causation).Therefore Johnson must point téother
evidence tending to shogausatioh to prevail. Id.

After closely examining the record, there is oiher evidence tending to
show any causal link betwedohnson’s protected activigndthe suspensionA
plaintiff can prove causation throughufficient evidence that the decisiaraker
became aware of the protected conduct, and that there veésseatemporal
proximity between this awaress and the adverse action.Shotz v. City of
Plantation, Fla, 344 F.3d 1161, 1180 (11th Cir. 2003As the City correctly
notes, Johnson has not pointed to any evidefitet the investigators who
investigated her allegations were even aware that she filed an EEOC charge.”
Docs. 27 at 22; 29 at®. While Chief Roper presumably knew about Johnson’s
IAD complaints, he disciplined both Johnson and Ephraim for their shouting match
on September 5, 201/ocs. 271 at 45; 273 at 3. As for his separate decision to

suspend Johnson, that was based on corroborated repotdshthabrpurportedly

tried to touch Ephraim’s penis, and Johnson has not presented any evidence to

18



show that retaliatory animus factored into the decision. Based on this record,
Johnson has failed ®stablish thathe City would not have suspended hat for
her IAD complaints and EEOC chargesee Nassarl33 S. Ct. a253; Thomas
506 F.3dat1364

Finally, the retaliation claim also fails becauk#hnsonfailed to rebut the
City’s articulated reasofor her suspensigmamely the alleged incident where she
attempted to grab Ephraim’s penis. Doc:12@t 43. Johnson claims-without
evidence—that Officer Lofton and Sergeant Walker fabricated the chiaegause
of their friendship withrEphraim. Doc. 29 at 3. But then&s no evidencbkefore
Chief Roper to gestion the veracity of these witnesses. As for Director
WashingtorPolk, who handledJohnson’sappeal, she added that she found
Sergeant Walker credible, in part, because Walkeafwort resulted in Walker
being suspended for failing to take action when she witnessed Johnson’s conduct.
Doc. 2#3 at 3. Ultimately, Johnson’s contentiothatthese two witnessesade up
the allegation because they are “friends” of Ephraim, doc. 29isasBeculative at
best and does not establish that Chief Roper anecfor WashingtoiiPolk acted
unreasonably when they opted to believe thvesgesses As the circuit aptly put
it in another case in which the accusaldo challenged the veracity ahe
allegations against him:

We can assume for purposes of this opinion that the complaining
employees. . . were lying through their teeth. The inquiry of the

19



ADEA is limited to whether [the employelelievedthat Elrod was

guilty of harassment, and if so, whether thisiddelvas the reason

behind Elrod’s discharge.

Elrod has offerecho evidence to show that Seajgstification is

unworthy of credence.
Elrod v. Sears, Roebuck & C®39 F.2d 1466, 1470 (11th Cir. 1991Because
Chief Roper and Director Vglington-Polk had a reasonable basis to believe these
witnessesand Johnesn has provided no evidence that igy’s profferedreason
for Johnson’s suspension is pretextual, her retaliation diRitiie to be denied.
SeeNassar 133 S. Ct. at 25@nsufficientto show that the protected activity was a
motivating factor for the adverse employment action to prove a retaliation ;claim)
Reeves v. Sanderson Plumbing Prod.,,IB80 U.S. 133, 143 (2000) (plaintiffs

have the burden to prove pretext).

CONCLUSION

Consistent with this opinionhe City’sMotion for Summary Judgment, doc.
26, isdue to bgranted A separate order will be entered.

DONE thel5thday ofDecember, 2017

-—Aiadu-p Jvz-llw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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