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MEMORANDUM OPINION

This Merit Systems Protection Boaadministrativerecord review matter
comes before the court on the Defendant National Labor Relations Board’s and the
Plaintiff Gregory Powell’s crosmotions for summary judgment. (Doc. 26 and
Doc. 29, respectively).

The NLRB terminated Mr. Powell because lbst confidential witness
statements, neglected to inform his supervisor olabe failed to follow his
supervisor’s instructions to document the matter, and attempted to deceive the
official who investigated #incident Mr. Powell appealed his termination to the
MSPB,and the MSPB affirmed.

In his amended complaint, Mr. Powell brings discrimination claims against
the NLRB and a claim for an MSPB administrative record review. The court

ordered briefing diy on the administrative record review claim, which is the only
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claim currently before the court.

In his motion for summary judgmemir. Powellurges this court to reverse
the MSPB’s decision because, according to Mr. Powell, the MSPB reached an
arbitraryand capricious decision not supported by substantial evidence because the
NLRB had no reason to terminate him

On the other hand, in its motion for summary judgment, the NLRB asks the
courtto sustain the MSPBecision because, according to the NLRB, Rywell
has not met his burden to show that the MSPB committed any reversible error in
finding that the NLRB proved the charges against Mr. Powell by a preponderance
of the evidencand assessed a reasonable penalty

The court will DENY Mr. Powell’'s motiofor summary judgment and
GRANT the NLRB’s motion for summary judgment. As further explained below,
substantial evidence supports the MSPB’s conclusion that the NLRB proved the
charges against Mr. Powell by a preponderance of the evidartéhe MSPB di
not reach an arbitrary and capricious decision becauseréctlyfound that the
NLRB reasonably evaluated all relevant factors in deciding to terminate Mr.
Powell.
l. STANDARD OF REVIEW

Though the parties style their motions as motions for summedgment,

they do nb move the court to recognize the absence ofgamyine dispute of



material fact under Rule £&) of the Federal Rules of Civil Procedure. Instead,
they a& the court to review the MSPdBcision sustaining the NLRB’s termination
of Mr. Powell,so the standarfbr judicial review of an MSPB decisionot the
Rule 5a) standard of review, presently applies.

TheMSPBhears appeals from specified adverse employment actions taken
by federal agencies. 5 U.S.C. § 770he MSPB will sustaithe agency’s
decision if a preponderance of the evidence supports it. 5 8310 1(c)(1)(B).
And the MSPB will reverse the agency’s decisiom finds “harmful error m the
application of the agency’s procedures in arriving at such detiSibratthe
decision was based on any prohibited personnel practice”; or “that the decision was
not in accordance with laiv.5 U.S.C. § 7701(c)(2).

An aggrieved plaintifimay obtain judicial revs of an MSPBdecision. 5
U.S.C. § 7703(a)(1)As Mr. Powell did,if the plaintiff brought discrimination
claims and claims not based on discriminatieao-called “mixed” cases-before
the MSPB, themhe plaintiff may seek review district court. 5 U.S.C.
8§ 7703(b)(2);seeKelliher v. Venemar313 F.3d 1270, 1274 (11@ir. 2002) The
district court reviews the discrimination claihs novo 5 U.S.C8 7703(c). But
the court reviews nediscrimination claims “on the record,” and will set aside the
MSPB decision “only if thedgencyaction, finding or conclusion’ isotind to bel[]

‘(1) arbitrary, capricious, an abuse of discretion or otherwise not in accordance



with law; (2) obtained without procedures required by law, rule, or regulation
having been followed; or (3) unsupported by substantial evidenkelfiher, 313
F.3dat1274(quoting 5 U.S.C. §703(c)). The plaintiff bears the burden of
showing that the MSPB committed one of these reversible etdansis v. Dep’t
of Veterans Affairsl42 F.3d 1463, 1467 (Fed. Cir. 1998)

Here, because the parties have not moved for summary judgment on Mr.
Powell’s discrimination claims, the court will conduct an “on the record” review.
The record review standard is deferential. When determining whether the MSPB
reached an arbitrary and capricious decision, the cdds] not substitutgits
own] judgment for that of the agency but rather only ggd& ensure that the
decision was reasonable and ratiohddelliner, 313 F.3dcat 1276(citing Zukas v.
Hinson 124 F.3d 1407, 1409 (11@ir. 1997).

The Eleventh Circuit has found thafa]long the standard of review
continuum, the arbitrary and capricious standard gives an appellate court the least
latitude in finding grounds for reversal.ld. (quotingN. Buckhead Civic Ass’'n v.
Skimer, 903 F.2d 1533, 1538 (11th Ci©90). And the court “must only
‘consider whether the decision was based on a consideration of the relevant factors
and whether there has been a clear error in judgmduit.(guotingSkinner 903

F.2d at 1538).



. BACKGROUND

To comprehensivelyeview the MSPB decision, the couantusttrack the
events of Mr. Powell’s alleged miscondutie NLRB’s investigation into that
misconductthe NLRB'’s proposedemoval the NLRB's decision to removeand
then the MSPB’seview of that decision.

A. The Hillshire Case Investigation and Affidavits

Mr. Powell worked a a field attorney for the NLRB in the Birmingham,
Alabama Resident Office from 1997 until his terminatiorbeptember 24, 2013.

As a field attorney, Mr. Reell investigated charges of unfair labor practices
brought against private employer@oc. 251 at 2 Doc. 2524 at 23940).

On November 7, 201Mr. Powell travelled to Florence, Alabama to
investigate unfair labor practice charges against Hillshire Brands by taking
affidavits from potential withesses. He remained in Florence until November 10,
2012. (Doc. 28 at1, 21-22).

While in Florence, Mr. Powell stayed at a Hampton Inn. Mr. Powell kept all
of his records, research, case law, draft affidaand predisposition statements in
a large red plastitub. He met with witnesses anttaftedaffidavits in his hotel
roomon a laptop computer. He often left documents laid out in his hotel room.
After he finishedyping an affidavit, he saved the affidavit to a USB drive, took

the USB drive down to the Hampton Inn’s business center, printed the affidavit



from one of the Hampton Inn’s computers, and had the witness sign the affidavit.
(Doc. 258 at 24-29, 349.

On November 9, 2013illshire’s attorney, Sandra Zutk, sent Mr.Powell
an email stating that a man who refused to identify hindsivered unsigned
affidavits to Hillshire’sfacility in Florence that appeared to have been taken in
connection with Mr. Powell’s investigation. Ms. Zubick wrote in the email that the
manwho delivered the affidavits claimed that he found them at a local hotel.
(Doc. 258 at22,194).

On November 14, 2012, after Mr. Powell returned to the Birmingham office,
Mr. Powell sent Ms. Zubick a response email stating, “I find that a bit odd. But
forward them to me. What is the young man’s name? Remember, if anyone from
[Hillshire] management reads them (or an agent thereof), there may be possible
violations of the [National Labor Relations Act](Doc. 258 at 194).

Ms. Zubick sent the affidavits to Mr. Powell by mail. On November 15,
2012, threaunsignedaffidavits—one by Randy Hadley dated August 16, 2012, one
by Tanya Rowlett dated November 7, 2012, and one by Brandy Page dated
November 8, 20X2-arrived on Mr. Powell’s desk in the Birmingham office
(Doc. 258 at 194208). Mr. Powellhadinterviewed Tanya Rowlett and Brandy
Page in Florence, and peepaed Randy Hadley’s affidavit before he traveled to

Florence.(Doc. 258 at 26, 41) Ms. Zubick informed Mr. Powell that the



affidavits were clearly visle because the man who delivered the affidavits did not
deliver them in an envelope. (Doc.-8%t 19596). Mr. Powell did not

iImmediately reporthelossof the affidavits to any other members of NLRB.

(Doc. 258 at 30).

The Resident @icer who supervisedll investigations out of the
Birmingham office Belinda Benndt assigned the Hillshire case to an NLRB
attorney in Atlanta, Carla Wiley, to litigate. On February 8, 2013, Ms. Wiley sent
an email to her supervisor, Mary Bulls, stating that Hillshire’s attorney told her that
he saw the affidavits delivered to Hillshire in November 2012, and that based on
what Hillshire’s attorney saw in the affidavits, Hillshire was not concerned about
NLRB’s claims. Ms. Bulls then reported the incident to Ms. Bennett and the
Regional Director, Claude Harrell. (Doc.-8@at 283).

Ms. Bennetcalled Mr. Powell to inquire about the affidavits. Mr. Powell
told Ms. Bennet that Ms. Zubidbkld him that Hillshire received tredfidavits and
then mailed the affidavitsack to him (Doc. 258 at 30).

On the morning of February 8, 2013, Ms. Bennett emailed Mr. Powell
telling him to prepare a memo detailing the circumstances of the affidavits. That
afternoon, Ms. Bennet emailed him agmistructing him to prepare a memo
because she “need[ed] to address these concerns right away.” (EBoat 237).

Mr. Powell responded, “I have already responded. There will be no additional



written responses. White employees don’t have to write responses so why do
African American men have to?” (Doc.-85at 277). Ms. Bennetesponded,

“[w]hat are you talking about? What has race got to do with this? Confidential
statements were compromised. We need to know what happened with the return of
the affidavits by the company. This is not about race. Whether bladhiter |

would be asking the same thinglDoc. 258 at 277). Ms. Benneasked, “[w]hat

Is the extenof exposure for our witnesses? Which ones were exposed?” (Doc.

258 at 277). Mr. Powell responded, “[tlhese statements would have been seen in
court anyway.” (Doc. 28 at 277).

B. The Inspector Generallnvestigation

TheNLRB Inspector General, Davigery, investigated the incident and
interviewed Mr. Powell. During the interview, Mr. Powell told Mr. Berry that
witness arrived to Mr. Powell’s hotel in Florence with a folder, was “definitely
antrunion,” “did not want to be there,” and was “[m]ohan hostile.” (Doc. 28
at 143). She arrived to the hotel with a man who was also “really hostile” and
“adamant on coming up to [Mr. Powell’'s] room,” but the man did not go into Mr.
Powell's room. Id.). Mr. Powell interviewed the witness and took aidavit in
his hotel room. He then briefly leftewitness alone itis hotel room whilehe
used the bathroomWhen Mr. Powell left to use the bathroom, the witngas

reviewing her affidavit on Mr. Powell’s computeid.(at 33-35, 143.



Further,during the interview, Mr. Powell asserted that Ms. Bennett must
have known about the affidavits on November 15, 2012, the dd&irtneagham
office received thaffidavits by mail because the affidavits were datamped
received. According to Mr. Pavell, theoffice mail policy required a clerk to date
stamp all incoming mail and then give the mail to Ms. Berbedbre distributing
the mail totheaddresseeSo, according to Mr. Powelhe had no reason to inform
Ms. Bennett of the affidavits because she must have already seenwm?258
at137-38).

But Mr. Berry then learned from internal emails amerviews with Ms.
Bennet anénother NLRB attorneghat, in November 2012he mail policy did
notrequire the clerk tprovide allincoming mail to Ms. Bennet At that time, the
clerk datestamped the incoming mail and distributed it directly to the addressee.
Because of Mr. Powell’'s conduct, the mail policy changed in March, 203
thereafter required the clerk to circulate mail through Ms. Bennett. Another NLRB
attorney told Mr. Berry that someone communicated the mail policy change at a
staff meeting in March 2013 that Mr. Powell attendddoq, 258 at24752).

Mr. Berryissued his Report of Investigation on May 30, 2013. (Do&)25
In the Report, Mr. Berry concluded that reasonable cause existed to fildr that
Powell allowed the improper disclosure of confidential informalipitosing the

witness affidavitsfailed to properly safeguard the Hillshire case file and report the



loss of the affidavits; acted insubordingteshen he refused to provide information
about the affidavits when Ms. Bennet asked him to do so; and provided false and
misleading information during his interviemhen he “attempt[ed] to shift the

focus of the OIG investigation to [Ms. Bennet]” by alleging that she received the
returned affidavits before he didDoc. 258 at 8-9).

C. The Proposal to Remove

Relying on Mr. Berry's Report of irestigation, the NLRB Assistant to the
General Counsel, Elizath Tursell,proposedemoving Mr. Powell from his
position. (Doc. 25%). Ms. Tursell brought four charges against Mr. Powell in the
Proposal tdRemove: (1) failure to safeguard agency prop€#) negligent
performance of duties; (3) failure to follow supervisory instructions; and (4) lack
of candor during thénspectoiGeneral investigation.

Ms. Tursell charged Mr. Powell with failure to safeguard agency property
because she found that hellm awareness at any given time of how many copies
of each affidavit were in the agency file; spread out affidavits throughout his hotel
room while working with witnesses; left a hostile withess alone in his hotel room;
andused the printeatthe hotel’'sbusiness center iresad of his own portable
printer. She concludatiatsomebody most likely toothe affidavitsfrom Mr.
Powell'shotel room. (Doc. 2% at 3).

Ms. Tursell charged Mr. Powell with negligent performance of duties

10



becausévir. Powell was nt aware of the missing affidavits urtlilishire’s
counsel emailed him and he did not inform his supenabout the incident
(Doc. 256 at 4-5).

Ms. Tursell charged Mr. Powell with failure to follow supervisory
instructions because he refused to follow Ms. Bdifsistructions to write a
memo detailing the circumstances of kb&t affidavits and the agency’s exposure.
(Doc. 256 at 6).

And Ms. Tursell charged Mr. Powell with lack of candor during the
investigation because he “deliberately distorted essential factsranthstances
critical to the investigation” when he testified that Ms. Bennett must have seen the
affidavits in November 2012 under a mail policy that was not in effectMatith
2013. (Doc. 25 at 8).

D. Mr. Powell's Response tdhe Proposal to Remove

Mr. Powell responded to the proposal to remove by written response on
August 23, 2013andby oral reply on August 26, 2013. (Doc.-2%).

In his written response, Mr. Powell asserted that the Inspector General’'s
Report oflnvestigation completely failed to establish any evidence of wrongdoing
becaus&o oneproved the actual origin of the affidavits. He asserted that
“[s]everal lawyers and a field examiner were reassigneddme case and the

iIncomplete affidavits in quésn could have been in any number of peofdey

11



possession, as well as having been taken from the unlocked office of Mr. Powell
while he was not there.” (Doc. 23 at 3631). He contended also that the
affidavits could not have come from his hotel rooroeuese, as he told Mr. Berry
during his interview, Mr. Powell completed one of the affidavits, Randy Hadley’s
affidavit, before hidrip to Florenceand did notakethe affidavit to Florence.
(Doc. 2511 at31).

Mr. Powell also accusl Mr. Berry of misr@resenting the record in his
Report of Investigation. According to Mr. Powell, he never “agreath Mr.
Berry’s statement that the affidavits had to be taken from Mr. Powell’s hotel
room—though Mr. Powell did respond “ttuh” when Mr. Berry asked himthe
most likely explanation is that it actually was someone in your room who secreted
away these documents from the material that was available in yous’ r¢Doc.
258 at 154; Doc. 241 at41).

Mr. Powell also disputed Mr. Berry’s finding that he did not timely inform
Ms. Bennett about the lost affidavits because he thought management must have
known about the affidavits because the envelope with the returned affidavits was
datestamped. He denied that he attempted to hide the affidavits or deflect
attention to Ms. Bennett by telling Mr. Berry that Ms. Bennet must have seen the
affidavits, though Mr. Powell did not address Mr. Berry’s contention that Mr.

Powell’s version of the mail policy was not in effect umnthsafter he received
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the affidavits. (Doc.25-11 at4?2).

Mr. Powellalso anied that he failed to follow Ms. Bennett’s instructions
because hexplained to Ms. Bennetver the phone what happened with the
affidavitsand informed Ms. Bennett that he would not prepare a written memo
because he wasready preparing atelephone affidavitregarding the incident
(Doc. 2511 at48).

Also, in his written response, he made several allegations of retaliation and
discrimination based adisability, race, and sexHe alleged that Mr. Berry’'s
Report of Investigation discriminategiainstMr. Powell for having diabetes
because Mr. Powell did not bring the appropriate amount of medicine for his
diabetes to Florence, so Mr. Powell struggled with the demands of the
invedigation. (Doc. 2511 at 4344).

He alleged that Mr. Berry’s Report discriminated agamnstbecause he is
African-American and male because, according to Mr. Powell, the NLRB only
disciplined AfricanAfrican men in Region 10 during his 4@&ar tenure wh the
NLRB. (Doc. 2511 at 36). He alleged thtte NLRB did not disciplin@ white
female attorney in Region 10 who refused to forward a weekly case report to her
supervisor He also alleged that the regional director had once instructed Mr.
Powell towrite a report about why he could not finish a case sooner, but the

regional director did not give the same instructionswdnide female attornewho
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took much longer to finish a case. And he alleged that two white attorneys lost
their building accessards which supposedly led to a burglary of personal
property from Mr. Powell’s office, but the NLRB refused to investigate the
incident because of Mr. Powell's race. (Doc:125at 5651).

And healleged that Mr. Berry investigated him in retaliation Nér. Powell
previously filing EEOC charges of discrimination against the NLRBcording to
Mr. Powell, Mr. Berry retaliated against him because the investigation toak plac
before the EEOC took any action on his charge of discriminafidboc. 2511 at
42-43).

In his oral reply, Mr. Powell reiterated his argunsghat no credike
evidence supported Mr. Bergyfindings that he mishandled the affidaviefused
his supervisor’s instructionsy lacked candor in the investigatiand he again
alleged hat theNLRB discriminated against him on the basis of disability, race,
sex, and retaliation(SeeDoc. 2511 at 3-27).

E. The AgencyDecision onthe Proposal to Remove

On September 22012, the NLRB Associate General Counsel, Anne
Purcell, issued thagency’s decision on the proposal to remove Mr. PowBlbc.
25-10). Ms. Purcell determined that sufficient facts supported each of the four
charges against Mr. Powell and decided to remove him fnerhNLRB.

In reaching her decisioand as furtheexplained below, Ms. Purcell

14



evaluated the factors establishediouglas v. Veterans Administratioh
M.S.P.R. 280 (1981})hat the MSPB required her to consider in determining an
appropriate penaltipor an employee’s misconducghe determined that Mr.
Powell committed serious offenses directly related to his duties as a field attorney
by losing the affidavits and not reporting the incident to a supervisor. She
considered how failing to keep witness statements confidential damaged the public
trust in he NLRB. She also found that Mr. Powell lacked any rehabilitative
potential because of his lack of remorse and candor. Though Ms. Purcell had
never evaluated offenses lik&r. Powell’s specific offenseshe determined that
the NLRB had previously termated employees for similar offenses. And though
she considered thdie NLRBhadnever disciplined Mr. Powell in 16 yeashe
ultimately concluded that Mr. Powell created insurmountable trust issues regarding
his ability to perform his work duties.

The NLRB terminated Mr. Powell on September 24, 2013. (Dod @&t
12).

F. The M SPB Appeal

Mr. Powell timelyappealedhe NLRB’s decision to terminate him to the
MSPB. The MSPB heard testimony from Ms. Purcell, Ms. Bennett, Mr. Berry,
and Mr. Powell over the course of three days. (Doc2222524, 2525).

Administrative Law Judge Sharon Pomerance issued the MSleBision

15



affirming the NLRB’s decision on August 19, 201/%. herdecision, theALJ
restated the undisputed facts regarding Mr. Posvalitivities in Florence, the
return of the affidavits to thLRB office, Mr. Powell’'s refual to prepare a
written memo for Ms. Benrtig and the Inspector General investigation.

The ALJfound that the NLRB proved all four charges against Mr. Powell by
a preponderance of the evidence. Fsgisefound that the NLRB proved by a
preponderance of the evidence that Mr. Powell failed to safeguard agency property
becausée left an antunion witness alonm his hotel room while she reviewed
her affidavit; le laid out documents around his hotel room; he was not aware that
any affidavits were missing until he returned to the Birmingham office; Hillshire
received the affidavitsand of the three lost affidavitdr. Powell interviewed two
of the witnesses in Florenemdhad previously wrote the third affidavit. From this
evidence, the ALJ concluded that, more likely than not, Mr. Powell’s failure to
safeguard the affidavits caused theclosure of the affidavits to Hillshire. (Doc.
251 at 78).

The ALJthenfound thatthe NLRB proved by a preponderance of the
evidence that Mr. Powell negligently performed his duties by not notifying Ms.
Bennett that the affidavits had been compromised. The ALJ agreed that Mr.
Powelldid not support his claim that Ms. Bennett saw the affidéivéisbecause

the mail policy in November 2012 required mail to be opened;siateped, and

16



delivered directly to the addressee. (Docl2i 9-13).

The ALJthen found that the NLRB proved by a preponderance of the
evidence that MPPowell failed to follow supervisory instructions because no
dispute existed that Mr. Powell refused to follow Ms. Bérmestruction to
prepare a written memo detailing the loss of the affidavits. ALIJedid not credit
any of Mr. Powell's excuses foefusing direct reasonable instructions.

The ALJ then found that the NLRB proved by a preponderance of the
evidence that Mr. Powell lacked candor during the Inspector General investigation
because he intentionally and falsely claimed that Ms. Bennett saw the affidavits
the mail policy. The ALJ discredited Mr. Powell’'s argument that the mail policy
in November 2012 required Ms. Bennett to review all incommag because Mr.
Harrell's and Ms. Bennett's MSPB hearing testimony, and the recordrexador
the NLRB Report of Investigation, established that the mail policy didegire
Ms. Bennett to review incoming mail until March 20&8causef Mr. Powell's
failure to report the missing affidavit¢Doc. 251 at 14-16).

The ALJthen found that Mr. Powell did not prove his affirmative defenses
of discrimination and retaliation by a preponderance of the evidence. The ALJ
found that Mr. Powell did not show discrimination because he did not identify any
similarly situated employeesitside of his protected class that the NLRB treated

more favorably. And the ALJ found that Mr. Powell did not show retaliation
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because he failed to show a causal connection between his EEO complaint and his
termination. (Doc. 28 at 16-19).

The ALJ asofoundthat a nexus existed between the sustained charges
against Mr. Powell and the efficiency of the Federal service because Mr. Powell’s
failure to safeguard confidential witness affidavits, failure to report the incident to
his supervisor, failure ttmllow his supervisor’s instructions, and lack of candor
affected his job performance ah@ manages’ trust in his performance. (Doc.-25
1 at 19-20).

The ALJ then determined that the NLRB’s decision fell within the bounds of
reasmableness. The ALJ found that Ms. Purcell considered the relevagtas
factors and reasonably determined that, given the seriousness of Mr. Powell’s
offense, the breach of trust, the lack of rehabilitative potential, and inadequacy of a
lesser penalty, removal did not exceed the tolerable bounds of reasonableness.
(Doc. 251 at 26-21).

The ALJ finally affirmed the NLRB'’s decision becaubeagency proved
its charges, established a nexus between Mr. Powell’'s removal and the efficiency
of the service, and established that removal did not exceed the tolerable bounds of
reasonableness. (Doc.-25at 22).

G. The Present Action

Mr. Powellfiled apetition for review of the MSPHBecision in the United

18



States Court of Appeals for the Federal Circuit, and the Federal Circuit traghsferre
his case to this court. (Doc. 1). Mr. Powell then filed an amended complaint in
which he seeks review of the MSEBcision under 5 U.S.C. § 7788d brings
discrimination claims under Title VII of the Civil Rights AgtDoc. 8). Only the
administrative record revieaurrently come$efore the court.

In his amended complaint, Mr. Powell asks the court to set agd¢SRB
decision affirming the NLRRIlecision to remove him because, according to Mr.
Powell, the NLRB failed to properly consider theuglasfactors when
determining an appropriate penalty for his alleged misconduct. (Doc. 8 at { 42).

The NLRB moved for summary judgment on Mr. Powell’s record review
claim. (Doc. &). The NLRB contends that tiMSPB decision withstands
deferential judicial review because, according to the NLRB, the MSfRBidered
all relevant factors and reached ase@ble conclusion

Mr. Powell alsamoved for summary judgment on his record review claim.
(Doc. 29). In his motion for summary judgment, Mr. Powell contendghibat
MSPBdecision is arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law; obtained withgatoceduresequired by law, rule, or
regulation having been followed; or unsupported by substantial evidence. He also
contends thahe MSPB erroneously affirmed tH¢LRB decision because the

agency did not properly esider theDouglasfactors in deciding to terminate him.
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. ANALYSIS

Mr. Powell’'s motion for summary judgmeodnstructsa maze of convoluted
allegationghat requires the court to perform Mr. Powell’s crucial +taskgue why
the MSPB decision fails 5 U.S.C. § 7703 judicial rewief@r him. His motion in
many instances, fails to support his allegations with record citations, inaccurately
or falsely characterizes evidence, fails to acknowledge his burden of proof or relate
his arguments to any standarde¥iew,makesan abundance of irrelevant
assertionslacks logical organization or formatting, and seems to bring claims
never raised in his amended complaint or anywhere else in thislasgite these
flaws, the court will, to the best of its abilitparse Mr. Powell’'s motioto
determine why he believes he has met his burden to show that the MSPB
committed reversible error.

A. Substantial Evidence Supports the MSPB Decision

The court begins with what it construes as Mr. Powell’'s argument that
substantial evidence does not support the MSPB decislonPowell’'s argument
fails because, at best, he onlyatjeees witithe MSPB decisionHe does not, as
his burden on judicial review of an administrative record requires him to do, show
that substantial evidence does not support the MSPB decision.
1. Charge one: failure to safeguard agency property

Mr. Powellargues thaho evidenceupports the MSPB'’s decision thiie

20



NLRB proved the failure to safeguard agency property charge by a preponderance
of the evidence because another field attorney, Shelly Skinogtedin Florence

at the same time that Mr. Powelbrkedin Florence. 8, according to Mr. Powell,

Ms. Skinnercould have lost the affidavitd-urther, he argues that the NLRB did

not definitively prove that the affidavits came from Mr. Powell’s hotel rodee (

Doc. 30 at 5, 7, 13, 21, 2426).

Though Ms. Skinneworkedin Florence for a portion of the time that Mr.
Powellworkedin Florence, no evidence connects Ms. Skinner to the lost
affidavits. According to Ms. Bennett's MSPB hearing testimony, Ms. Skinner
traveled to Florence toka the affidavit of one witnesgho wasnotone of the
three witnesses whose affidavits were.ldds. Skinner could not reach that
witness in Florencand then returned to Birmingham before November 9, 2012.
(Doc. 2524 at 1315). These facts do not implicate Ms. Skinner or diminish the
evidence against Mr. Powell.

And thoughthe NLRB did nodefinitivelyprove that the lost affidavits came
from Mr. Powell’'s hotel—the investigation found no eyewitness or the unknown
individual who deliveed the affidavits to Hillshire-more than enough evidence
supports thathe affidavitsmost likely came from Mr. Powell’s hotel room. Mr.
Powellinterviewed two of tB witnesses in Florence whose affidavits ended up at

Hillshire and he drafted the third affidavit; he laid out docotm@round his hotel
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room; anche leftalone in his hotel room a hostile antiion witness, who arrived
with a folder and a hostile man who wanted to come up to Mr. Powell’s room,
while shereviewedher affidavit Based on this evidence, the MSPB appropriately
concluded that a preponderance of the evidence supported the NtdRBlasion
that Mr. Powell failed to safeguard agency property.

2. Charge two: negligent performance of duties

Next, Mr. Powellargues that no evidence supports the MSPB'’s decision
that the NLRB proved the negligent performance of duties charge by a
preponderance of the evidenc&ccording to Mr. Powellhe didnot have to
inform Ms. Bennettbout the lost affidavitsecause (1) field attorneys had
discretion when taonsult withtheir supervisors on cases; (2) Hillshire’s counsel
informed Mr. Powell via email that she did not review the affidavits; (3) Mr.
Powel advised Hillshire’s counsel of the consequences of reviewing the affidavits;
and (4) Ms. Bennett must have received the affidavits badidbecause the
mail had a date stamgSeeDoc. 30 at 26).

Despite Mr. Powell’s contentions, the MSPB reasonably concluded that
“given the seriousness of the incident, [Mr. Powell] had a duty to notify Ms.
Bennett that the affidavits had been compromised.” (Dod. &11). The MSPB
notedhow Mr. Powell, as a seasoned attorney, should have known that losing th

confidential affidavits could compromise the NLRB'’s position and put the affiants
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at risk for retaliation. And the MSPB considered it incredulous that Mr. Powell did
not think that losing the affidavits would impact the Hillshire gasebecause
Hillshire’s counsel assured him that she did not read the affidavits.

Further, the MSPB reasonably concluded that the NLRB rightfully
discredited Mr. Powell’s version of the mail policy in effect in November 2012.
Ms. Bennett and Mr. Heell both testified athe MSPB hearing than November
2012, the clerk stamped incoming mail and delivered it directly to the addressee.
This testimonycomportswith Ms. Bennett's and another NLRB attorney’s
interviews with Mr. Berry, as well as internal emails discussing the change in the
mail policy. So, substantial evidence supports the MSPB’s determinatidvirthat
Powell had no reason to believe that Ms. Bemeettived the affidavits

3.  Charge three: failure to follow supervisory instructions

Mr. Powellalsoargues that no evidence supports the MSPB’s decision that
the NLRB proved the failure to follow supervisory instructions charge by a
preponderance of the evidenc&ccording to Mr. Powell, he did not refuse any
instructionsbecause he answered all of Ms. Bennett's questions about the
affidavits over the phone and by email. (Doc. 30 at 6, 10, 27).

But Mr. Powell’'s argument fails because no dispute exists that Mr. Powell
did notprepare a written memo as Ms. Bennet instryciad o evidence

guestions theeasonableness of Ms. Bennett's instrucidfo, substantial
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evidence supports the MSPB deaistbatthe NLRB proved the failure to follow
supervisory instructions charge by a preponderance of the evidence.
4.  Charge four: Lack of candor during theviestigation

Further,Mr. Powell argues that no evidence supports the MSPB’s decision
that the NLRB proved the lack of candor charge by a preponderance of the
evidence According to Mr. Powell, he truthfully reportéae mail policyto Mr.
Berryand thus did not lack candor during the investigati@oc. 30 at 67, 9,
27-28). But, as the court discussed above, the MSPB reasonably discredited Mr.
Powell’s version of the mail polidyecause the recoobntradicted it So,
substantiatvidence supporthe MSPB'’s conclusion that Mr. Powell displayed a
lack of candor by misleading Mr. Berry about the mail policy.

Thus, Mr. Powell has failed to establish that substantial evidence does not
support the MSPB decision, so the court will not set aside the M8€&&ah on
evidentiary grounds.

B. The MSPBDid Not Reach an Arbitrary and Capricious Decision

Mr. Powellnextcontends thahe MSPB reached an arbitrary and capricious
decision because, according to Mr. Pdwtble MSPB could not reasonably
conclude that the NLRB considered all of the relev@miglasfactors. But the
NLRB did meaningfully evaluate all of the relev&@duglasfactors; Mr. Powell

simply disagrees with the outcome.
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An agency must consider all relevant mitigating and aggrayédctors
when determining an appropriate penalty to discipline an empl&yeeglas 5
M.S.P.R. at 83. Considering thesBouglasfactors ensures that agencies
“exercise responsible judgment in each case, based on rather specific, individual
consider#ions, rather than acting automatically on the basis of generalizations
unrelated to the individual situatidnld.

These factors include, but are not limited to, the following:

(1) The nature and seriousness of the offense,its relation to the

employee’s duties, position, and responsibilities, including whether

the offense was intentional or technical or inadvertent, or was
committed maliciously or for gain, or was frequently repeated,;

(2) the employee’s job level and type of employment, including

supervisory or fiduciary role, contacts with the public, and

prominence of the position;

(3) the employee’s past disciplinary record;

(4) the employes’ past work record, including length of service,

performance on the job, ability to get along with fellovorkers, and

dependability;

(5) the effect bthe offense upon the employee’s ability to perform at

a satisfactory levednd its effect upon supervisor@nfidence in the

employee's ability to perform assigned duties;

(6) consistency of the penalty ti those imposed upon other
employees for the same or similar offenses;

(7) consistency of the penalty with any applicable agency table of
penalties;

(8) the notoriety of the offense or its impact upon the reputation of the
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agency;

(9) theclarity with which the employee was on notice of any rules that
where violated in committing the offense, or had been warned about
the conduct in question;

(10) potential for the employee’s rehabilitation;

(11) mitigating circumstances surrounding the offense such as unusual
job tensions, personality problems, mental impairment, harassment, or
bad faith, malice or provocation on the part of others involved in the
matter; and

(12) the adequacy and effectiveness of alternative sanctions to deter
such conduct in the future by the employee or others.

Douglas 5 M.S.P.R. at 30%6. Becausé€[n] ot all of these factors will be
pertinent in every case, . . .¢#ction of an appropriate penalty mfJshvolve a
responsible balancing of the relevant factors in the individual’cddeat 306.

When reviewinganagency’sweighing of theDouglasfactors theMSPB
does not ihsist that the balance be struck precisely where the Board would choose
to strke it if the Board were in the agency’s shdescause Such an approach
would fail to accorgroper deference to the agersprimary discretion in
managing its workforcé. Douglas 5 M.S.P.R. at 306. Rather, the MSPB ensures
that “the agency did consmtiouslyconsider the relevant factors and did strike a
responsible balance within to#ble limits of reasonablenesdd. The MSPB will
correct the agency’s decision “foy if the Board finds that the agency failed to

weigh the relevant factors, or that the agency’s judgment clearly exceeded the
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limits of reasonablenessld.

Here,as further explained below, the MSPB correctly found ttheatNLRB
deciding official, Ms. Purcell, meaningfully evaluated and balanced all of the
relevantDouglasfactors.

1. The nature and seriousness of the offense

Ms. Purcell found that Mr. Powell committexktremely seriousffenses
directly related to his duties as a field attorney because they involved the loss of
confidential witness statements for a potential case against Hiléstdrasked
compromising the casesShe also considered ham Inspector General
investigationhad touncover the truth becaubtr. Powellrefusedto report the
missing affidavits and providds. Bennetiwith a written report of the
circumstances surrounding the lost affidavits.

2. Mr. Powell’s job level and type of employment

Ms. Purcell considered that Mr. Powell worked for the NLRB as an attorney
for 16 years. She considered his work experience as a mitigating factor.

But Ms. Purcell also considered the fact that Mr. Powell's positianiks
directly with the publicand the public relies on him to take confidential statements
and keep them confidential. Ms. Purcell found that he violated that trust.

3. Mr. Powell’s past disciplinary record

Ms. Purcell considered the fact that Mr. Rdivihad no prior record of any
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discipline to be a mitigating factor.
4. Mr. Powell’'s past work record
Ms. Purcell considered that Mr. Powell received a “Fully Successful” on his
last job evaluation, but she did not consider his work performance to be a
mitigating factor.

5.  The effect of Mr. Powell’s offense on his ability to perform at a
satisfactory level and its effect upon his supervisors’ confidence
in him

Ms. Purcell found that Mr. Powell’s offenses demonsti#tat he could not
perform his position at a satisfactory level because he failed to safeguard
confidential affidavits as part of his duties as a field attorney. She also found that
his offenses diminished his supervisors’ confidence in his abilityot&

independently and with little supervision

6. Consistency of the penaltyth those imposed upon other
employees for similar offensesd

7.  Consistency of the penaltith any applicable agency table of
penalties

Ms. Purcell found that the agency had no table of penaltiefband it
difficult to compare Mr. Powell's penalty with any other penalties becshusgas
“unaware of any other situation where we have had a professional attorney fail to
safeguard affidaws, neglect to inform his supervisors/clieneskentiafacts about

the loss of the affidavits, fail to follow supervisor instruction in theaney and
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lack candor in an IG interview about the event{d®bc. 2510 at 10).But she

found that in othegeneral cases of failure to safeguard agency property, neglect of
professional duties, failure to follogupervisoryinstructions, and lack of candor,
theNLRB hadapplied the penalty of removiibm federal service

8.  The notoriety of Mr. Powell’s offense or its impact oa th
NLRB’s reputation

Ms. Purcell found that Mr. Powell committechatorious offense that
affectedthe NLRB'’s reputatiorn he violated the public’s trust in the NLRB to keep
witness statements confideadtian outside charged employearned of Mr.

Powell's breach otonfidentialitybecause it received apdesumablyiewed the
affidavits, and others in the regional offllecameawareof Mr. Powell'soffense.
9. Mr. Powell’s notice of the rules he violated

Ms. Purcell found that Mr. Powelh 16year veteran attorne$had notice
that this type of conduct was unacceptable . . . via several mechdnisms
Specifically, she referred tus position description, the rules of professional
conduct for attorneys, the NLRB Case Handling Manual that discusses the
importance of keeping witness affidavits confidential, and the promise he makes to
every witness to keep his or her statements confidential.

10. The potential for Mr. Powell’s rehabilitation
Ms. Purcell considered Mr. Powell’s potential for rehabilitation to be “one of

the most importaribouglasfactors.” (Doc. 2510 at 12). She concluded that Mr.
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Powell lacledpotential for rehabilitation for several reasons.

First, Ms. Purcell found it troubling that Mr. Powell refused to acknowledge
that he should have reported the incident to his supemmbthat it was important
for him to do so. She found that because he stated several times that the affidavits
would have come out at trial anyway, he did not understdrydhe situation
greatly concerned the NLRB.

Second, Ms. Purcell found that Mr. Pellis written and oratesponse to the
proposal to removkeim from federal servicadicated that he did not want to
address his conduct, accept responsibility, or charegeai he approaches his
supervisors’ instructions.

Third, Ms. Purcell found that Mr. Powell expressed no remorse for any
evert. Ms. Purcell stated, “the fact remains that you take no responsibility for
these circumstances and are not sorry for anything you have done. You believe
you are a victim of others (your colleagues, your supervisors, the IG) and at no
time do you take responsibility for any even(Doc. 2510 at 12).

11. Mitigating circumstances surrounding the offense

Ms. Purcell acknowledged Mr. Powell’s explanation that he failed to bring
the appropriate medication for his diabetes to Florence and expressed gympath
and concern for that stressful situation. But she found that Mr. Powell did not

explain how that played a role in the negligent handliragehcy property or his
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lack of remorse. And she found that Mr. Powell admittemiishandling
documentsnd leaing witnesses unattended part of hislong-term process
beforehe was diagnosed with diabetesviay 2012 (Doc. 2510 at 11).So she
did not consider his insufficient diabetes medication to be a mitigating factor.

Ms. Purcell also addressed Mr. Powell’s allegations of discrimination in his
response to the propal to remove. Ms. Purcell found that he did not support his
allegation thathe NLRBdisciplines only AfricarAmerican maleg Region 10
because the NLRB never disciplined him in 16 years. And she found that he did
not support his claim of retaliatidrecause Mr. Berry and Ms. Turskdd no role
in his EEO claims. So Ms. Purcell did not consiaérgeddiscrimination to be a
mitigating factor.

12. Adequacy of lesser penalties

Finally, Ms. Purcell found that demotion would not be an adequate penalty
because every attorney position required him to work with the public, work
independently, and report back to a supervisory chain. She found that suspension
would be inadequate because of Mr. Powell’s lack of remorse and belief that he did
nothing wrong. She found that any other penalty would be inadequate because
“the Region is left with insurmountable issues of trust with regard to your carrying
out of your duties and your judgment and concern for the public interest, and has

lost confidence in your ability to accurately report on case handling activities.”
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(Doc. 2510 at 12).

Given Ms. Purcell’'sxceedingljthorough analysis of all of the relevant
mitigating and aggravatingouglasfactors applied to the charges brought against
Mr. Powell, the court agrees with the MSPB that “the agency established that the
penalty of removal did not exceed the tolerable bounds of reasonablefi®ss.”

251 at 21). The MSPB thus made an entirelgsonable decision affirming the
NLRB’s removal of Mr. Powell So Mr. Powell has failed to meet his burden to
show that the MSPB reached an arbitrary and capricious decision

V.  CONCLUSION

Mr. Powell does not meaningfully challenge the evidence stipgdis
removal or the reasonableness of the MSPB decision affirming his removal, so he
has failed to establish any grounds to set aside the MSPB decision

By separate order, the court WBIENY Mr. Powell’'s motion for summary
judgment and wWilGRANT the NLRB’s motion for summary judgment. The order
will dispose of Mr. Powell’'s administrative record review claim, after which only
his discrimination claims will remain.

DONE andORDERED this 10thday ofJanuary2019
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