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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
JERALD SANDERS,
Plaintiff,
V.

Case No. 2:16-CV-01695-KOB

DEPARTMENT OF VETERANS
AFFAIRS,

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION

This matter comes before the court on “Defendants’ Motion and Brief to Djsmniss
the Alternative, Motion and Brief for Summary Judgment.” (Dog. TBe Defendant
Department of Veterans Affaicontendshatthe courtmust dismiss the case because the court
lacks subject matter jurisdictiohe court entered an Order to Show Cause why the court should
not dismiss the case pursuant to Rule 12(b)(1) of the Federal Rules of Civil Prdoethrk of
subject matter jusdiction. (Doc. 15)Plaintiff Jerald Sanders failed to file a respoides
motion is now ripe for reviewhile the VA’s motion alternatively requestesbimmary
judgment, he courtis only ruling upon the motion to dismiss and did ratwert it toa motion
for summary judgmentor the reasons explained below, the court GRANTS the motion to
dismiss.

I. BACKGROUND

Mr. Sanders is a U.S. veteran. (Doc. 7 at 1). He suffers from a seizure disorder and

receives disability benefits from the VMr. Sanders alleges that the VA reduced his benefit

awardat some point during or prior to 2014d.(at 8.).
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Mr. Sanders claims that his disability benefits are being withheld. Heehtisiamerous
requests to the VA for his disability benefits to be “reinstated back to theefaknt for which
the plaintiff is entitled to receive at the rate of 10% of the 100% per cent [sid] shsalculated
on the nature of the service connected disability.” Mr. Sanders alleges th# theglfected,
failed and ontinues to ignore” those requests.

On September 10, 2014, Mr. Sanders submitted a “Statement in Support of Claim” to the
VA requesting full reinstatement of his benef(@oc. 7 at § On August 18, 2014, Mr. Sanders
submitted ssecond'Statement in Support of Claim” to the VA requesting an audit of his
compensation from July 1975 through December 2BlB4Awrote “For years, | have noticed that
my award had been incorrect and wish to obtain evidence of how and why | was not
compensatedccordingly.” (d. at 9).He also indicated in the statement thatnete several
letters to Mr. A.L. Hill in the Montgomery Regional Officequestinganaudit.On September
26, 2016, Mr. Sandergent to the Alabama VAffice in persorto check the status of his claim
and to send an inquiry regarditige reinstatementf his benefits.Ifl. at 6). The VA has not
responded.

Mr. Sanders seeks (1) reimbursement for his benefit payments that werely¢duea
audit of his payments fronmé¢ VA from June 1975 through the present, and (3) payment of “all
monies owed” by the VA for Mr. Sanders’s service-connected disability withdberdelay.

1. STANDARD OF REVIEW

The DefendanVA challenges theamplaint pursuant to Rule 12(b)(1) of thederal
Rules of Civil Procedure for lack of subject matter jurisdiction.

Federal courts cannot hear cases that fall outside of the limited jurisdictimedyta

them.Bochese v. Town of Ponce Inlé05 F.3d 964, 974—75 (11th Cir. 2005). And under Rule



12(b)(1) of the Federal Rules of Civil Procedure, a party may move the court tosdisoaise if
it lacks jurisdiction over the subject matter of the case dnders, as the party invoking the
court’s subject matter jurisdiction, bears the burden abdéishing that jurisdiction exist3aylor

v. Appleton30 F.3d 1365, 1367 (11th Cir. 1994).

Attacks on subject matter jurisdiction under Rule 12(b)(1) occur in two formal faci
attacks and factual attacl®eelawrence v. Dunbar919 F.2d 1525, 1529 (11th Cir. 1990);
Eaton v. Dorchester Dev., In6@92 F.2d 727, 731 (11th Cir. 1982). “Facial attacks’ on the
complaint require the court merely to look and see if the plaintiff has sufficeleged a basis
of subject matter jusdiction, and the allegations in his complaint are taken as WadJaster v.
United States177 F.3d 936, 940 (11th Cir. 1999) (quotirayvrence 919 F.2d at 1528-29).
Factual attacks “challenge ‘the existence of subject matter jurisdiction in fespeictive of the
pleadings, and matters outside the pleadings, such as testimony and affatawibnsidered.”
Lawrence 919 F.2d at 1529 he VA faciallychallengeghe subject matter jurisdicticof Mr.
Sandelrs caseso the court will look only to see if Mr. Sanders has sufficiently allegedia bh

subject matter jurisdictionf the court determines that it lacks subject matter jurisdiction over a

claim, the court must dismiss the claifeeFed. R. Civ. P. 12(h)(3).

[11.DISCUSSION
TheVA contends that this court lacks subject matter jurisdiction over this case. (Doc. 12
at 1). Specifically, the VA argues th28 U.S.C. § 51barsjudicial review of individual benefit
determinationsthatsovereign immunity bars Mr. Sanders’s claims in this forum,Nmat
Sandes's complaintlacks a jurisdictional basisnd thathe Tucker Act bars review of VA

benefit decisionsThe courffinds thatit lacks subject matter jurisdiction undae first



argument, that 38 U.S.C. § 511 prevagutscial review of individual benefit determinations, and
does not reach the remaining arguments.

The VA argues that Mr. Sanders seeks district court review of the VA’s deédion of
his individual begfits claimsand that 38 U.S.C. 8§ 511 expressly precludes such review.
Following Mr. Sanders’s reduction in payments, he sought reinstatement of hisrfeflts and
payment in full of his prior payments received. Mr. Sanders now challenges thatoreduc
district court.

Under § 51(a), as amended by the Veterans’ Judicial ReviewthAetSecretary of the
VA decides questions of law and fact that affect the provision of benefits tonseeteea38
U.S.C. § 511(a) (2012].he statue expressphrecludes judicial reviewThe decision of the
Secretary as to any such question shall be final and conclusive and may not bedrbyiawe
other official or by any court, whether by an action in the nature of mandamus rovis¢gheld.
The statute inades four exceptions for review of rulemaking, certain insurance questions,
housing and small business loans, and review of the Board of Veterans’ Appeatmdddisi
§ 511(b).

The Eleventh Circuit held that the district courts lack subject matisdiction to hear
appeals of veterans benefit determinati@eseHall v. U.S. Dep’t of Veterans’ Affair85 F.3d
532 (11th Cir. 1996{per curiam) In Hall, the plaintiff filed a suiin federal district court
challenginghe constitutionality o& reductiorof hisveterans’ disabilitypenefits under 38
C.F.R. § 3.665ld. at 532—33. The Eleventh Circuit explained that, under the VJRA, the
Secretary’s final decision on benefit determinations may be appealed to tideoBvaterans’
Appeals.ld. at534. From the Board, decisions can be appealed to the Court of Veterans Appeals

and then to the Court of Appeals for the Federal Cirtdiitseealso38 U.S.C. 8§ 7252 (2012).



“In fact, it is well established that 38 U.S.C. § 511 precludes judicial review of dieation of
VA benefits outside of the aforementioned structuvéilliamson v. Sec'y of Veterans Affairs
139 F. Supp. 3d 1282, 1286 (N.D. Ala. 2015).

Because the \RIA includes an exclusive judicial review procedure, this court must
follow the procedure set out by Congress. Mr. Sanders’s complaint did not pleadriledittsé
raised his claim before the Board of Veterans’ Appdéddgiardless of ether Mr. Sands
raised his claim before the Board, this court lacks subject matter jurisdiceoth@s/ claim.
Such a benefit determination appeal would be proper before the BodriiroGianders already
raised hisclaim with the Board, then to the Court of Veterans Appeals, not to this district court
Therefore, this case must be dismissed for lack of subject matter jurisdiction.

IV.CONCLUSION

The courtwill DISMISS WITHOUT PREJUDICE this case. The court notes #mat
appeal of the VA'’s denialr reductiorof benefitsmay be properly brought before the Board of
Veterans’ Appeals o¢if the Board has already ruleahpealedo the Court of Appeals of
Veterans Claimpursuant tahe VJRA. See38 U.S.C. § 7252 (2012).

The court will enter geparate Order consistent with this opinion.

DONE andORDERED this 2nd day ofOctober 2018.

KARON OWEN BOWDRE
CHIEFUNITED STATES DISTRICT JUDGE



