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MEMORANDUM OPINION

Theseconsolidate@mploymentdiscriminationcases come before the court @efendant
Gestamp of Alabamaisiotiors for summary judgment. (Doc. 25)In his two complaints,
which are based on identical sets of fatajntiff George Brown charges Gestamp with
violations of the Americans With Disabilities Act (“ADA”) and the Family Medliceave Act
(“FMLA™). In short, Mr. Brown asserts that Gestamp wrongfully placed him on unpaid
continuous=MLA leave when he request onlyintermittentFMLA leave.

In his first complaintMr. Brown charge&estamp with violating the FMLAy
improperly placing him on continuous FMLA leave instead of intermittent FMi&de
retaliating against him for requesting intermittEMLA leave and subjecting him to a kidle
work environmenthat causetiim to quit his positiorinvoluntarily. In his second complaint,
Mr. Brown chargessestamp with failing to accommodate his disability and intentionally
inflicting emotional distress. This court dismissed Mr. Brown’s intentional infliatfon

emotional distress clainbut consolidatethe twocases because of their identical parties and

1 Unless otherwise notedhe court’s record citatianwill refer to Case No. 16862. In
Case No. 17411, Gestamp filed the same motion for summary judgment, which is Doc. 20 in
that case.
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facts and because proceeding on both complaints separately would constitute imlamoper c
splitting. And beause the two cases involve the same facts and parties, the court wiMlrtreat
Brown’stwo sets of claims as Ifebrought them in a single complainGestampgikewise
submitted a single motion for summary judgment in both cases that requests surdgragnju
in its favoras toall of Mr. Brown'’s claims.

As discussed in more detail belowetcourt will DENY Gestamp’s motion as to Mr.
Brown’s ADA reasonable accommodation claim and his FMLA interference claimdeeaau
genuine issue of material fatists about whether Mr. Brown was “qualified” to continue in his
position as a Materiadandlerwith Gestamp The court will likewise DENY Gestamp’s motion
for summary judgment as to Mr. Brown’s retaliation claim. The court will GRA¢§tamp’s
motion as to Mr. Brown'’s hostile work environment/constructive discheega. Accordingly,
thecourt will GRANT IN PART and DENY IN PART Gestamp’s motion for summary
judgment.

STANDARD OF REVIEW

Summary judgment is an integral part of the Federal Rules dff2ivtedure. Summary
judgment allows a trial court to decide cases when no genuine issues oélnfateéare present
and the moving party is entitled to judgment as a matter of &eeFed. R. Civ. P. 56. When a
district court reviews a motion for summary judgment, it must determine two thingshéthew
any genuine issues of material fact exist; and if not, (2) whether the moviggspentitled to
judgment as a matter of law. Fed. R. Civ. P. 56(c).

The moving party “always bears the initial responsibility of informing theiclistourt of
the basis for its motion, and identifying those portions of ‘the pleadings, depositionsratsw

interrogatories, and admissions on file, together with the affidavits, jf\ahich it believes



demonstree the absence of a genuine issue of material f&mlotex Corp. v. Catretd77 U.S.
317, 323 (1986) (quoting Fed. R. Civ. P. 56). The moving party can meet this burden by offering
evidence showing no dispute of material fact or by showing that the non-moving party’s
evidence fails to prove an essential element of its case on which it bearsntlageutturden of
proof. Id. at 322-23.

Once the moving party meets its burden of showing the district court that no genuine
issues of material fact existglourden then shifts to the non-moving party “to demonstrate that
there is indeed a material issue of fact that precludes summary judgr@éank’v. Coats &

Clark, Inc, 929 F.2d 604, 608 (11th Cir. 1991). In reviewing the evidence submitted, the court
must “view the evidence presented through the prism of the substantive evidentiary, biar
determine whether the nonmoving party presented sufficient evidence on whicltaulary
reasonably find for the nonmoving part&nderson v. Liberty Lobby,dn 477 U.S. 242, 254
(1986);Cottle v. Storer Commc’n, IndB49 F.2d 570, 575 (11th Cir. 1983 nd, all evidence
and inferences drawn from the underlying facts must be viewed in the lightanosdlle to the
non-moving party.Graham v. State Farm Mut. Ins. C&@93 F.3d 1274, 1282 (11th Cir. 1999).
FACTS

Gestamp operates an automotive component production facility in McCalla, Alabama.
Gestamp hire@eorgeBrown as a fullime “Materials Handlerin 2012. Mr. Brown’s duties
included physically moving objects exceeding 10 pounds around Gestamp’s productityn facili
and operating a forklift.

In his first few years at Gestamp, Mr. Brown, who suffers from gout, asttartd

hypertension, occasionally missed work during “flare ups” of those conditbrentually, a



coworker recommended that Mr. Brown apply for FMLA leave so that he would not receive
disciplinary action for missing work.

Consistent with the FMLA, Gestamp provides eligible employees such as Mm Bppw
to 12 week of medical lave on a rolling calendar yeafo receiveFMLA leave an employee
must submit &ertification form completed bgphysician or healthcare providefhe
certification form, created by the U.S. Department of Labor for use by earplbkeGestamp,
consists mainly of generic questions to which a physician can check “Y&d4bdr The
physician may provide additional explanation in fields after each “Yes” of ¢Nestion.
Gestampequires its employees to submit a new certification form for FMLA leaveyesch
they seek FMLA leave

Through his physician, Mr. Brown submitted an FMLA certification feonGestamp in
2014, 2015, and 2016. Mr. Brown'’s physician offered virtuakntetal responsesn the forms
for each year, checking the same boxes and describing the same limitations.

For example, in “Part A,” the “Medical Facts” section of the form, the healthcare
provider must respond “Yes” or “No” to the questishether “the ermployee is unable to
perform any of his/her job functions due to the condition.” In 2014, 2015, andM€16,
Brown’s physician checked “Yes,” and explained that Mr. Brown was unahfeabdve 10
pounds, push, pull, manipulate, or berithe physiciardescribed Mr. Brown’s conditions as
“gout,” “arthritis,” “hypertension,” “chronic joint pain,” “chronic headacheaid “dizziness.”

“Part B,” the “Amount of Leave Needed” section of the form, aghkether the employee
will be “incapacitated for a single continuous period of time due to his/her mediiition,
including any treatment and recovery.” Mro/n’s physician checked “Yes.But Mr.

Brown’s physician provided additional informatiostienatingthat Mr. Brown would need to



make adoctor’s appointment every 3 to 4 months, with “recovery after flare up in 1-2 weeks.”
(Doc. 27-3 at 75).In the same sectiorh¢ formaskswhether the condition would “cause
episodic flareups periodically preventing the employee from performing his/her job @unscti
(Id.). Mr. Brown'’s physician checked “YesThe fam asked the frequency of flanps and
duration of related incapacity. Mr. Browrpsysicianindicatedthat the frequency would be
once @ch month and five days of incapacity per episode.

Gestamp approved Mr. Brown fortermittentFMLA leavein 2014 and 2015, and Mr.
Brown usedintermittent FMLA leavesporadically In 2016, however, Gestamp denied Mr.
Brown’s FMLA recertification folintermittentleave and instead placed Mr. Brown on
continuous=MLA leave, stating that Mr. Brown could not work with the restrictions listetlis
physicianprovidedFMLA certification form. Gestamp told Mr. Brown that he could return to
work if his physcian lifted the restrictions listed on his FMLA fornMr. Brown’s physician
refused however, to remove the restrictions, &eddid not clarify whether the restimns
applied only during flare ups.

Gestamp’human resources representative who made the decision to deny Mr.Brown
request fointermittent leavelid notbelievethatMr. Brown’s physicianimposedestricions
applied only durindlare ups. Although Gestamptecision makedid not know that Geéamp
had authorized intermittent leave in 2014 and 201 ®1r. Brown, shetestifiedin her deposition
that knowledge of that information would not have changed her decision to deny Mr. Brown’s
2016intermittent leave certificationRather, shenterpretedvir. Brown’s 2016FMLA
certificationform to state that Mr. Brown could not perform his job at all because the physician
had checked the box indicating that he was unable to lift more than 10 pounds. Furthermore, she

interpreted the form to say that Mr. Brown was requestingibtgimittent FMLA leave and



continuous FMLA leave because the physician checked the box indicating thaoin Bould
be incapacitatetbr “continuous” periods of time. (Doc. 27-7 at 11).

Although Mr. Brown had unused FMLA leave, he did not have unuseation time’
Gestamp told Mr. Brown that he could apply for disability benefits, but Mr. Brown ditthimdt
the income from those benefits alone would be sufficient for his needs. Mr. Brown could not
collect unemployment benefits because he remanguoyed with Gstamp and he did not
believe he could draw funds from his retirement account. Acaglydiafter spending slightly
more than one month on continuous leave and unable to remove his physician-imposed
restrictions Mr. Brown resignedrom employment with Gestamp. Tedawsuits followed.

DISCUSSION

Mr. Brown brings four legal claim#ie premises each one Gestamp’s decision to place
him on continuous FMLA leave because of the restrictions listed on his 2016 FMLAcagdif
form. First,Mr. Brown asserts that Gestamp discriminated against him basadisability by
failing to provide a reasonable accommodationtermittent FMLA leave—when requested.
Second, Mr. Brown asserts that Gestamp constructively dischargday lureating a hostile
work environment by placing him on indefinite and involuntary FMLA leave. Third, Mr.
Brown asserts that Gestanmdrfered with his right to intermittent FMLA leave by denying his
request for intermittent FMLA leave. Fourth, Mr. Brown asserts thala@gsretaliateégainst
him by suspending armbnstructively discharging him after he attempted to exercise higeight
intermittent FMLA leave.

The court addresses each claim in turn.

2 Gestamp does not offer its employees paid sick leave.
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A. ADA Failure-to-Accommodate Claim

When bringing a claim under the ADApé&intiff must establish prima faciecase of
disability discrimination to defeat a motion for summary judgm@iue plaintiff, who musthave
been“disabled”but “qualified’ at the relevant timenustshowthat his employer subjected him
to unlawful discrimination because of his disabilityucas v. W.W. Grainger, In257 F.3d
1249, 1255 (11th Cir. 20013ee alsat2 U.S.C. § 12112(a).

First, to establisradisability, aplaintiff must have a physical or mental impairment that
substantially limits one or more major life activities, a recorsugh impairment, doe
“regarded as” having such an impairment. 42 U.S.C. § 210Zhe ADA considers as
disabilitiescondtions that cause periodic flavps of physical limitationsuch as amtermittent
inability to lift objects. Seeid. § 12102(2)(A), (4)(D).

Second, to be a qualified individual under the ADA, a plaintiff mesttide to perform
the essential jobunctions with or without reasonable accommodation. 42 U.S.C. § 12111(8);
Holbrook v. City of Alpharetta, Gal12 F.3d 1522, 1526-27 (11th Cir. 199W)a plaintiff
cannot show his ability to perform his essential job functions even with a reasonable
accommodation, then his employgentitled to summary judgmeniarl v. Mervyns, In¢.207
F.3d 1361, 1367 (11th Cir. 2000).

Third, an employeunlawfully discriminates againgtdisabledplaintiff by failing to
provide him a reasonable accommodation. 42 U.S.C. 8§ 12112(b)(5)(A).

Mr. Brown contends that his disability only prevented him from working during
occasionalfflare ups; such that heouldhavecontinued working as lslaterialsHandlerwith a
reasonable accommodatiefntermittent FMLA leave (Doc. 31 at 16)Gestampppears to

concedeahatMr. Brown establishes hidisability, but maintains thahe limitationsspecified by



Mr. Brown’s physician on his 201BMLA leavecertificationdisqualified him from working as a
Materials Handler Gestamp does not dispute thigtherwise qualified for the Materials
Handler position, Mr. Brown was entitled to a reasonable accommod&uanGestamp
submits that it did not discriminate against Mr. Brown becasg@dvision ofcontinuous
FMLA leavewas nonetheless a reasonasteommodation.

The court finds that a genuine issueraterial fact exists as tehether Mr. Brown was
a qualified individual. The court also finds that Gestamp did not accommodate Mr. Brown’s
disability when itplacedhim on continuous FMLA leaveAccordingly, the courtwill deny
Gestamp’s motion for summary judgment as to Mr. Brown’s ADA reasonalenacocdation
claim.

1. Qualified Individual

The court finds that a genuine issue of material fact existsvasethier Mr. Brown was a
gualified employeén 2016becausévr. Brown worked in the same position in 2014 and 2015
with the samafflictions but with intermittent FMLA leave andithout issue or incident.
Gestamp does not—and cannot on the evidence submitted to the court—argue that Mr. Brown’s
disability wasworse in 2016 than it was in 2014 and 2015; the ailments and restrictions
described by Mr. Brown'’s physician remained the same all three yearshat reason, the court
finds that, at the very least,genuine issue of material fact exists about whether Mr. Brown was
gualified to continue working as a Materials Handler for Gestamp.

Despite Mr. Brown’s ability to work in 2014 and 2015 and the absence of a change in his
condition,Gestamp gues that allowin@/r. Brown to continue working in 2016 would have
“exposed” Gestamp to “potential liability if it did not honor the medical restrictiofiglof

Brown’s] physician and a resutig injury or worse had occurred.” (Doc. 26 at 19 n.12; Doc. 33



at 7). To be sure, as Gestamp repeatedly pointsheettification formsuggests that Mr.
Brown would be unable to work for “unknowrfcontinuous” lengths of time. From that lone
statementGestamproncludes that the form camly meanthat thephysicianimposed
restrictions applied all the timéBut Gestamfs singleminded focus omhatstatementeavests
interpretation devoid of the appropria@ientext.

For examplein the form, Mr. Brown’s physician states that Mr. Brown'’s “flare ups” only
required hisabsencdrom work incertain, occasional intervalé&nd, Gestamp’s decision maker
herself acknowledged that she understood that the ROILA certification form requested
intermittent leavend continuous leave.

But Gestamp interpreted tlsame information on the 2014 and 20d8ns to require
only intermitent leaveand Mr. Brown successfully worked in the same position with the
reasonable accommodation of intermittent leave in those years. Nothing changed in 2016
regarding Mr. Brown, his condition, or the description on the form.G8stamp’s argument that
allowing Mr. Brown to workwith intermitient FMLA leavewould haveignoredhis doctor’s
restrictionsfalls far short oftonvincing thecourtthat Mr. Brown was not a “qualified
employee.”

2. Failure to Provide Reasonable Accommodation

As noted above, an employer unlawfully discriminates agaigstalifiedemployee by
failing to provide hima reasonablaccommodation42 U.S.C. 8§ 12112(l5)J(A). Gestamp
argues thateven assuming Mr. Brown is a qualified employedid not unlawfully discriminate
againsthim because it provided him with the accommodation he requestettly, FMLA
leave But Mr. Brown did not request the continuous amdefinite leave Gestamp imposed

and,as already discussed jury could find that Mr. Brown’s doctor did naquire Mr. Brown



to be on continuous leave. Accordingly, if a jury finds that Mr. Brown was “qualifead” f
Gestamp’s Materials Handler posiidVr. Brown can establish that Gestamp unlawfully
discriminated against him by failing to provide a reasonaté®mmodation.

For these reasonshe court will DENY Gestamp’s motion for summary judgmasto
Mr. Brown’s failureto-accommodate ADA claim

B. Constructive Discharge / Hostile Work Environment

Next, Mr. Brown asserts that Gestamp violated Title Vlldogating a work environment
so hostile that he wamnstructively discharged(Doc. 31 at 25-26). “Constructidescharge
occurs when an employdeliberately makes an employse&vorking conditions intolerable and
thereby forces him to quit his jobBryant v. Jones75 F.3d 1281, 1298 (11th Cir. 2009)
(quotingMunday v. Waste Mgmt. of North Amer., Jri26 F.3d 239, 244 (4th Cir. 1997)).

Mr. Brown’s claim fails becaudee does not point to any evidence of a pattern of
harassment based on his race, color, religion, sex, or national oagital-requirement for a
claim brought under Title VIl SeeCastle v. Sangamo Weston, [r&837 F.2d 1550, 1559 n.14
(11th Cir. 1988).But evenassuming that Mr. Browoan andntended to brin@ standalone
constructive discharggaim under thé&MLA or ADA, he does not offer evidence showing the
extensivepatternof discrimination required to establish swchlaim Rather this case involves
Gestamp’s allegedly discriminatory decision to platreBrown on involuntary FMLA leave, an
isolateddecision not related to the dé&y-dayworkplace conditionat Gestamp’s plantSee
Faragher v. Boca Ratqrb24 U.S. 775, 788 (1998) (discussingwuwekplaceconditions
necessary to create a “hostile environmemider Title VI). Accordingly, the court will
GRANT summay judgment in Gestamp’s favon Mr. Brown’shostile work environment

constructive discharggaim.

10



C. Interference With FMLA Leave

Mr. Brown alleges that Geampinterferedwith his right to FMLA leave by denying his
request for intermittent leave and by placing him on continuous FMLA leave.

The FMLA entitlesan eligible employee to 12 workweeks of leave during a 12-month
period because of a serious health condition that pretlentamployedrom performingthe
functions of his position. 29 U.S.C. § 2612(a)(1). The FMLA prohibits an employer from
interfering with, restraining, or denying an eligible employee the eseeafiany right to leave
under the Act.Id. 8 2615. To succeed on a claim of interferendee Employee must show by a
preponderance of the evitee thahis employer denied him antitledbenefit under the FMLA.
Martin v. Brevard Cty. Pub. Sch$43 F.3d 1261, 1266-67 (11th Cir. 2008). An employee need
not prove that an employer had a discriminatory motive or intent in interferindhisiFMLA
right. Krutzig v. Pulte Home Corp602 F.3d 1231, 1236 (11th Cir. 2010).

The parties do not dispute that Mr. Brown was an eligible employee undévittre.

For that reason, the court need otderminevhether Gestamp interferedth, restrained, or
denied Mr. Brown'gights under the FMLA by placing him on continuous rather than
intermittent leave

By placing Mr. Brown on continuous FMLA leav@gstamp necessaridieniedMr.
Brown’s concurrentequest for intermittent leavelhe nature of continuous leave pretermits an
employee’s ability to take intermittent leav@estamp’s decisioto place Mr. Brown on
continuous leaveneant thahe could not use the intermittent leave he requested.

The FMLA entitles eligible employees both “intermitent” leaveand, when medically
necessarycontinuous” leave. 29 U.S.C.&12(a)(1)(D), (b)(1) Once Mr. Brown notified

Gestamp thahis medical conditiomequireda flexible work schedule viantermittent leavethe
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FMLA obliged Gestamgo grant Mr. Brown’s requestd.; see also/erhoff v. Time Warner
Cable, Inc, 478 F. Supp. 2d 933, 941 (N.D. Ohio 20@6)ding that employethatprovided
continuou=MLA leaveto employeeevertheless interfered with FMLA right by failing to
provide intermittent leave when employee met statutory condjtidaestamp’s failure to
provide Mr. Brownthatintermittentleave violated the FMLA.

Thecourt does not find persuasive the authorigstamp citeso support its argument
that it could substitute continuous leave for intermitteaveand avoid running afoul of the
FMLA. In both casestangenbach v. Wal-Mart Stores, In889 F. Supp. 2d 1004, 1016 (E.D.
Wis. 2013), andscruggs v. Pulaski County, ArB17F.3d 1087, 1094 (8th Cir. 2016)—no
disputesxisted about the plaintd#f needs and requests for continutass/e instead of
intermittent leave By contrasthere,a reasonable jury could conclude that the FMLA
certification formrequired onlyintermittent leaveand the parties do not dispute that Brown
requested and receivetdermittent leave in the pabased on identical information in tRMLA
certification forms

Of course, Gestamp did not interfere with Mr. Brown’s FMiights if it correctly
determined thatis limitations required continuous leavBecause Gestamp had a right to place
Mr. Brown on involuntary continuousave if necessary, Gestamp also haayht to deny
intermittent leave when only continuous leaveuld suffice. Nevertheless, as the court stated
above in its discussion on Mr. Brown’s ADA reasonable-accommodafdn, agenuineissue
of material fact exists @s whether Mr. Browrs limitationsprevented him from working as a
Materials Handler. For the same reasons, a genuine issue of material facsetaatsether the

continuous leave wasecessargs Gestamp claimespecially in light of its prior history of
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providingintermittent FMLA leave to Mr. BrownAccordingly, the court will DENY
Gestamp’s motion for summary judgmesstto Mr. Brown’s FMLA interference claim

D. FMLA Retaliation

Mr. Brown alleges that Gestamp retaliated against him by placing him on carginuo
FMLA leave after his request for intermittent leave. An employer also violatésvha by
retaliating against an employee who seeks FMLA le&ahaaf v. Smithkline Beecham Corp.
602 F.3d 1236, 1243 (11th Cir. 201®s an initial matter, Mr. Brown claims this caseolves
direct evidence ofetaliation but he points to no such eviden&ee Perry v. City of Avon Park,
Fla., 662 Fed. Appx. 831, 837 (11th Cir. 2016) (“Direct evidence is evidence that, ‘if believed,
would prove the existence of a fact without inference or presumption.™) (quoértgr v. City
of Miami, 870 F.2d 578, 581-82 (11th Cir. 1989).

Accordingly, the court wilapplythe burdenshifting framework inMcDonnel Douglas
Corp. v. Green411 U.S. 792 (1973)¢ evaluateMr. Brown’s FMLA retaliation clainbased on
circumstantial evidenceTo establish @rima faciecaseof retaliation, a plaintiff must establish
that he (1) engaged inssatutorilyprotectedactivity (i.e., exercising his FMLAight); (2)
suffered an adverse employment action; and (3adverseaction was causally related to the
protected activity.Schaaf 602 F.3d at 1243. UnlikenaADA reasonable-accommodatiolaim
or FMLA interference claim, a retaliation claim requigeglaintiff to establish that his employer
acted with aetaliatoryanimus. Martin v. Brevard Cnty. Pub. S¢th43 F.3d 1261, 1267 (11th
Cir. 2008) cf. Holly v. Clairson Indus.l..L.C., 492 F.3d 1247, 1262 (11th Cir. 2007) (“[A]n
employer’s failure toeasonably accommodate a disabled individual itself constitutes
discrimination under the ADA . . . There is no additional burden . . . to show that [the employer]

had ‘any legitimate nediscriminatory reasons . . ..")
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Mr. Brown satisfies the@rima facierequirements for retaliationMr. Brown shows that
Gestampgook an adverse action agaihgh as it coercedir. Brown into quitting by placing
him on unpaid continuous FMLA leave. And Mr. Brown shows that this adverse action was
causally related to hettempt to exercise his right to intermittent FMLA leave.

But Gestamp has met its burden of producing a legitimate, non-retaliatory and non-
discriminatory reason for the adverse action. However, Mr. Brown offersisuaffevidence of
pretext to convine the court that a genuine issue of material fact exists about whether Gestamp
retaliatedagainst him for requesting FMLA leavén particular, he court finds thaestamp’s
sudden aboufacein 2016regardingMr. Brown's ability to worksuggests its excuse of medical
necessityvas mere pretext for retaliation

Gestamp reiteratdbat the decision maker considering Mr. Brown’s FMLA leave
application in 2016 did not look at Mr. Brown'’s prior work history. That point, however,
reinforcesrather than rebutthe court’s conclusionGestamp ha@hformation abour.

Brown’s successfulvork historywhile on intermittent leaveeadily available, but Gestanfiqals
to provide any explanation abowhy its decision maker did not bother to lcatkthat history

Considering these facts together, a reasonable jury could find that @aspdacement
of Mr. Brown on continuous leave had nothing to do with medical necessiyalsuhstead
comeuppance fahethird requesitself. See Chapman v. Al Transpo229 F.3d 1012, 1025
(11th Cir. 2000) €n bang (observing that a plaintiff must identify evidence “sufficient to permit
a reasonable factfinder to conclude that the reasons given by the employeottkecraal
reasons for the adverse emptmnt decision.”).

The court willthereforeDENY Gestamp’s motion for summary judgment as to Mr.

Brown’s retaliation claim.
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CONCLUSION

The court will GRANT IN PART and DENY IN PART Gestamp’s motion for summa
judgment. The court will GRANT Gestamp’s motion for summary judgraedtENTER
SUMMARY JUDGMENT in Gestamp’s favor as to Mr. Brown'’s hostile work enviromime
constructive discharge clainThe court will DENY Gestamp’s motion for summary judgment as
to Mr. Brown'’s failure to acammodate FMLA interferenceand retaliatiortlaims.

DONE andORDERED this 18th day of July, 2018.
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KARON OWEN BOWDRE
CHIEE UNITED STATES DISTRICT JUDGE
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