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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
ALEX NATHAN MITCHELL,
Plaintiff,
Case No. 2:16-CV-8075-K OB

V.

UNITED STATES OF AMERICA,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION

Alex Nathan Mitchelbrings his third motiohunder 28 U.S.C. § 2255 to vacate, set
aside, or correct the sentence by a person in federal custody. (Doc. 1). Rliray thi§ motion,
Mr. Mitchell obtained authorization from the Eleventh Circuit to dilsuccessive
§ 2255petition.

Mr. Mitchell’s motion arises from hidune 2, 2009 conviction of one count of possession
of a firearm by a convicted felpim violation of 18 U.S.C. 822(g)(1).(Cr. Doc. 39.% The court
sentenced him to 235 months of imprisonment on September 30, 2009. (Cr. b2). ke
sentence included an enhancemartder the Armed Career Criminatt, 18 U.S.C. § 924(e),
based orthree underlying convictions for violent felonies. (Cr. Doc. 68 at 11)pfédicate
convictions were (1) resisting an officer with violence under Florida [Anaggravated assault

by threat under Florida law; and (3) third degree robbery under Alabama law. (Cd.)Doc

1 Mr. Mitchell previously filed two § 2255 petitions—September 2, 2011, and November 4,
2011, respectively—that were denied. (Cr. Docs. 73-74).

% The court will use “Cr. Doc.” to cite to the docket for the original criminal pdiogs, Case
No. 2:09CR-00035KOB-HGD-1.
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Mr. Mitchell appealed hi§ 922(g)(1) convictiomnd sentencw® the Eleventh Circuit on
October 10, 2009Cr. Doc.51). In his appeal, he argued that his convicéind sentence were
improperbecaus€l) the district court improperly denied his motion to suppress; (2) e wa
improperly categorized as an armed career criminal; and (3) his sentencaees®nable(Cr.
Doc. 72). The Eleventh Circuit affirmed Mr. Mitchell’s conviction and sentemag. (

In support ofhis motion, Mr. Mitchellargues that “a new rule of constitutional law,
made retroactive to cases on collateral review by the Supreme Court, that wagsbyevi
unavailable” applies to his casender 28 U.S.C. § 2255(h)(Hpecifically, hecontends that his
underlying convictions for resisting an officer with violence and aggravassiik no longer
gualify as violent felonies under the ACCA in lightJafhnson v. United Statek35 S. Ct. 2551
(2015), andNelch v. United State$36 S. Ct. 1257 (2016).

On July 2, 2016, the court ordered the Government to show cause why the court should
not grant Mr. Mitchell’s 255 motion. (Doc. 3). The Government responded on August 5,
2016. (Doc. 7). Mr. Mitchell filed his reply brief on August 10, 2016. (Doc. 8). The court then
allowed spplemental briefing by both Mr. Mitchell and the Government, who filed briefs on
December 15, 2016, and January 20, 20&3pectivelyregardingwhether Mr. Mitchell’s
conviction for third degree robbery under Alabama law qualifies as a violent iehaley tie
ACCA. (Doc. 10).

Mr. Mitchell’s 82255 motion is now ripe for review.

|. Background

The indictment charged Mr. Mitchell wittne count of possession of a firearm by a

convicted felon, in violation of 18 U.S.C. § 922(g)(1). (Cr. Doc. 1). Mr. Mitchell pled not guilty.

Following a jury trial on June 1-2, 2009, the jury convicted Mr. Mitch€l. Doc. 39).



The presentence report (PSR) recommendezhbancemeninder the ACCA, 18 U.S.C.
8924(e)(1) because Mr. Mitchelhad three prior convictions for violent felonies: (1) aggravated
assault by threat under Florida law; (2) resisting an officer with vielender Florida law; and
(3) third-degree robbery under Alabama lg@r. Doc. 65 at § 19).

The ACCA provides that a person who violates 18 U.S.C. 8§ 922(g) and has three prior
violent felony or serious drug offense convictions shall face an enhancedcgerii® U.S.C.

8 924(e)(1). A “violent felony” is a crime punishable by imprisonment for more thayeame
that

(i) has as an element the use, attempted use, or threatened use of physical force

against the person of another; or

(i) is burglary, arson, or extortion, involves use of explosives, or otherwise

involves conduct that presents a serious risk of physical injury to another . . . .

Id. § 924(e)(2)(B). Subsection (i) is commonly referred to as the “elements.ti&ubsection
(i) is split into two clauseghe “enumerated offenses clause” refers to “burglary, arson, or
extortion, [or] involves use of explosisé and the “residual clause” refers to “otherwise
involves conduct that presents a serious risk of physical injury to another.”

Mr. Mitchell objected to that enhanceméetfore sentencingrguing thatheseprior
convictions did not qualify as violefglonies.(Cr. Doc. 47). The probation officer responded in
detail that each of the three convictions had as an element the use, attemptethresecaed
use of physical force against the person of another. (Cr. Doc. 52, Addendum). In doing so, the
probation officer utilized the elements clause of the ACCA.

On September 30, 2009, the court sentenced Mr. Mitchell to 235 months of
imprisonment, to run concurrently with his Jefferson County Court cases, and supetessel re

for 60 months with special conditioris. calculating Mr. Mitchell’s sentence, the court enhanced

his sentence pursuant to the ACCA. While the court did not explicitly say at segtendier



which of the three clauses Mr. Mitdhe three prior convictions fellthe elements clause, the
enumerated offenses clause, or the residual clatisecourtstated:
I’'m going to overrule the objections [to the ACCA enhancement] and adopt the
probation officer’'s responses or the reasons along with what the governreent ha
argued. .. I'm going to adopt the factual statements contained in the presentence
report and mige specific findings that the defendant is an armed career criminal
who has three qualifying violent felonies . . . .
(Cr. Doc. 68 at 11). So by adopting the probation officer’s responses, the court iyngppiied
the elements claude determine the applicability of the ACCA enhancement.
On October 10, 2009, before the entry of the judgment againstMimiVitchell filed
his notice of appeal to the Eleventh Circu@ir.(Doc. 51).0n appeal, Mr. Mitchell argued that
(1) the district court improperly denied his motion to suppress; (2) he was improperly
categorized as an armed career criminal pursuant to 18 U.S.C. § 924(e); and€B)drise was
unreasonable. (Cr. Doc. 738pecifically as tdis categorizatia as an armed career criminal,
Mr. Mitchell argued that his conviction for resisting an officer with violences e constitute a
violent felony undethe ACCA but did not make any argument as to the categorization of his
prior convictions under the elemeiwtause, enumerated offense clause, or residual clatisé
of Appellant Alex Nathan Mitchellat 24-26,United States v. Mitchel§07 F. App’x 407 (11th
Cir. 2011) (No. 09-1529BB), 2010 WL 5621781, at *24-26.
On January 6, 2011, the Eleventh Circuit affirmed Mr. Mitchell’'s conviction and
sentence. (Cr. Doc. 72) eBpitethe court’s adoption of the PSR, which classified the conviction
for resisting an officer with violenagnder the elements clayske Eleventh Circuit only

analyzed the offense under the residual clause, and found that the tdfetsspiarelywithin

ACCA's residual clause.Mitchell, 407 F. Appx at411.

3 On October 15, 2009, the court entered judgment against Mr. Mitchell and sentenced him as
pronounced on September 30, 2009 (Cr. Doc. 54).
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Mr. Mitchell filed hisfirst 8 2255 motion on September 2, 2011, in which he disputed his
conviction based upon four different grounds of ineffective assistance of couns&lo(Cv3).
The court denied the motion on July 23, 2013. (Civil No. 2x:080344PJHGD, Doc. 44)On
November 4, 2011, Mr. Mitchell filed his second § 2255 motion, in which he argued that a plea
of nolo contendre to resisting an officer with violence and to aggravated assault could not
establish a prior conviction sufficient to sentence him under @@A4a (Cr. Doc. 74).That case
was administratively closed on November 7, 2@Klduplicative of the first § 2255 motion, and
the motion was instead filed as an amendment in the f@268 case. (Civil No. 2:1&v-08039-
IPJHGD, Doc. 2).

Before filing this successive 255 motion, Mr. Mitchell sought and obtained
authorization from the Eleventh Circuit to file his motlmsed upon his showing trehew rule
of constitutional law, made retroactive to cases on collateral review by thenS&u@ourtmay
apply to his caséDoc. 11).

Finally, on June 22, 2016, Mr. Mitchell filed the 8 2255 motion at hand. (Doc. 1; Cr.
Doc. 75).In this § 2255 motion, Mr. Mitchell contends that two of his three prior convictions
used for sentencing under the ACCAesisting an officer with violen¢g@and aggravated assault,
both under Florida law—no longer qualify as violent felonies under the ACCA in light of
Johnson v. United States35 S. Ct. 2551 (2015), aidelch v. United State436 S. Ct. 1257
(2016).

After the filing of briefs on this motion, Mr. Mitchell sought supplemental iorgef
regarding whether his conviction for third degree robbery under Alabama lsva walent
felony under the ACCA. (Do@®). The court granted the request, and the parties fully briefed the

isue.



II. Standard of Review

Section 2255(h) bars the filing of a “second or successive” motion unless the Circui
Court of Appeals first certifies that the proposed motion is based on either nevalyented
evidence that would result the acquittal of the movant or “a new rule of constitutional law,
made retroactive to cases on collateral review by the Supreme Court, that wagsbyevi
unavailable.” 28 U.S.C. § 2255(lgee Bryant v. Warden, FCC Coleman-Mediu88 F.3d
1253, 1260 (11th Cir. 2013gilbert v. United State$40 F.3d 1293, 1305 (11th Cir. 2011).
Only after the Circuit Coumtf Appeals has certified that the movant made a prima facie showing
that thesecond or successive motifafls into one of these narrow circumstances may the district
court embark on adjudigan of the claim.

But once the circuit court authorizes the district court to review a second or suecess
petition, the district court must determifog itself whether the petitioner has met the
requirements for a second or successive petition pursuant to 8 2244bH4prdan v. Sec'y,
Dep't of Corrections485 F.3d 1351, 1357 (11th Cir. 2007) (noting taéter the Court of
Appeals authorizes a district court to consider a second or successive petitioistttbecourt
not only can, but must, deteine for itself whether those requirements are met”).

[11.Discussion

While this 82255 motion is Mr. Mitchell’'s thir@ 2255 motion, he did seek authorization
to file a second or successiv2355 motion from the Eleventh Circuit before filing his motion
before this court. And the Eleventh Circuit authorized the successive petition bieltause
Mitchell made a sufficierthreshold showg that the Supreme Court’s holdingdohnsonas a
new ruleof constitutional law made retroactitag Welchto cases on collateral review pursuant

to 8§ 2255(h), may void BIACCA-enhanced sentence.



Now that the Eleventh Circuit authorizébds court toreview Mr. Mitchell’s second or
successive petition, this court must deternfioretself whether Mr. Mitchell has met the
requirements for a second or successive petition pursuant to 8 2244bH4prday4s F.3d
at 1357 ({T]he district court not only can, but must, determine for itself whether those
requirements are mét Section 2244(b)(4) instructs the district court to “dismiss any claim
presented in a second or successive application that the court of appeals hasduthbez
filed unlessthe applicant shows that the claim satisfies the requirements of this se28on.”
U.S.C. § 2244(b)(4) (emphasis added).

In Johnsonthe Supreme Couhteld that “imposing an increased sentence under the
residualclause of the [ACCA] violates the Constitution’s guarantee of due process.” 135 S. Ct
at 2563(emphasis added)ohnsoronly voided the residual clause, and did not affect ACCA
enhancements under the elements clause or the enumerated offensekickandé€]i]t is
undisputed thalohnsorannounced a new ruleWelch 136 S. Ct. at 1264. The Supreme Court
decidedJohnsonn 2015, which was several years after Mr. Mitchell’s form2285 motions in
2009 and 2011n Welch decided in 2016, the Supreme Court held dbanhsorretroactively
applies to casesn collateral reviewSee d. at 1265 ("Johnsons thus a substantive decision and
so has retroactive effect undegaguean cases on collateral review.'30,Johnsoramounceda
new rule of constitutional law, made retroactive to cases on collateral revigne Bypreme
Court, that was previously unavailalbéeMr. Mitchell.

But before the court can turn to the merits of Mitchell’'s motion, the court must
establish that Mr. Mitchell’§ 2255 petitiorrelies onJohnsorpursuant to § 2244(b)(2)(Ayhe
government contends that Mr. Mitchell’s petition does not relyatmsorbecause he

challenges whether his prior convictions were gatizedby the district courtinder the



elements clause or the enumerated offenses clauséolansbronly applies to the residual

clause. On the other hand, Mr. Mitchell contends that his petition does rébhosorbecause

his petition challengethe Eleventh Circuit’s upholding of his sentencing as an armed career
criminal under the residual claugdthough this court disagrees that Mr. Mitchell was sentenced
under the residual clause, Mr. Mitchell’'s argument that he was sentenced undsrdibal r

clause ands nowentitled to relief in light oohnsons in fact reliance-albeit misplaced
reliance—on Johnson

WhetherJohnsoractually entitles Mr. Mitchell to relief is not the question at this point.
Instead, the court must consider whether Mr. Mitchell’s motion relied dplonsoras grounds
for relief. Mr. Mitchell’'s entire 82255 motion rests upon his argument thatstir@encingourt
improperly enhanced his sentenceler theACCA because his three predicate offenses were
considered “violent felonies” under the now-void residual clause. So, regardlelsstbénhe is
entitled to relief undedohnson Mr. Mitchell certainly relied odohnsonSee Beeman v. United
States871 F.3d 1215, 1220-21 (11th Cir. 2017) (disaing with the district court’s conclusion
that the 82255 motion did not assertlahnsorclaimjust because the petitioner failed toywe
that he was sentenced under the residual clause).

So, pursuant to 8§ 2244, Mr. Mitchell properly presentsdcaessive application,
authorized by the Eleventh Circuit, that relies on a new rule of constitutionahiase
retroactiveto cases on collateral review by the Supreme Court, that was previouslylaiiavai
See28 U.S.C. § 2244.

Now thatthe court has determined thhis petition is properly befoiig, the court turns
to the merits of the petitioAnd here is the rule: “To proveJahnsorclaim, a movant must

establish that his sentence enhancentant['ed on the validity of the residual clause



Beeman871 F.3dat 1221 (quotingn re Thomas823 F.3d 1345, 1349 (11th Cir. 2016)
(emphasis addeq)

The Eleventh Circuit explained the limited situatiomsvhichJohnsonwill apply on
collateral review:

Only if movant would not have been sentenced as an armed career criminal absent

the existencef the residual clause is theredahnsonviolation. That will be the

caseonly (1) if the sentencing court relied solely on the residual claase
opposed to also or solely relying on either the enumerated offenses clause or
elements clause (neither of which were called into questiodobyson, to

qualify a conviction as a @ient felony, and (2) if there were not at least three

other prior convictions that could have qualified under either of those two clauses

as a violent felony, or as a serious drug offense.
Id. (emphasis added). The movant must prove that the sentencing court “more likelgpttha
relied on the residual clause in enhancing the senteh@d.1221-22:If it is just as likely that
the sentencing court relied on the elements or enumerated offenses clausassuiel
alternative basis for the enhancement, then the movant has failed to show that hisreehainc
was due to use of the residual clause.’at 1222. And, as a result, no remedy eXmtMr.
Mitchell.

Here,Mr. Mitchell does not dispute that teentencingourt relied on the elements
clause. At sentencing, the court specifically adoptegtbieation officer’s responsas to the
ACCA enhancemen{Cr. Doc. 68 at 11). And the probation officer expressly relied upon the
elements clauseC¢. Doc. 52, AddendujnBYy extension, theentencingourt then relied upon
the elements clauskir. Mitchell’s only argument regarding the use of the residual clausescome
from his direct ppeal to the Eleventh CircuBut, on appeal, the Eleventh Circuit did not
mention whether Mr. Mitchell’s prior convictions fell under the elements cladsspite the

sentencing court’s reasonigand solely considered whether the convictions fell under the

residual claussua sponte



On Mr. Mitchell's direct appeal, the Eleventh Circuit determined that Mr. Mitchell’s
prior convictions fell within the residual clause, and so the ACCA enhancement was prope
Mitchell, 407 F. App’x at 411. But the Eleventh Circuit ignored the reasoning oéthersing
court, which enhanced Mr. Mitchell's sentence under the elements clause by osltire PSR.
(Cr. Doc. 68 at 11). The Eleventh Circuit failed to consider whether the prior consi¢ll
under the elements claugend the Eleventh Circuit ignored the parties’ briefs, wheker
mentioned the residual clauseeBrief of Appellant Alex Nathan Mitchell, United States v.
Mitchell, 407 F. App’x 407 (11th Cir. 2011) (No. 09-15292-BB), 2010 WL 5621B8i&f of
Appellee United States v. Mitchell, 407 F. App’x 407 (11th Cir. 20@0. 0915292B8B),

2010 WL 5621782.

So, while the Eleventh Circuit found the sentence appropriate under the resids@l cla
the fact remains that tlsentencingourt relied on the elements clause, and the Eleventh Circuit
never considered on appeal whether the prior convictions fell under the elemeases Alzd
underBeeman the relevant inquiry is whether teentering court relied on the residual clause,
nat whether theppellatecourt did soSee871 FE3d at 1224 (holding that the movant failed to
meet his burden when he could not demonstrate “that the district court relied on onlydied res
clause in sentencing him”).

The sentencing court relied upon the PSR, which relied upon the elementdaridinse
ACCA enhancemeniThe PSR and the sentencing court did not mention the residual clause. So,
Mr. Mitchell cannot show that the sentencing court more likely than not relied oesideal
clause andJohnsoronly applies to ACCA enhancements under the residual clBasause Mr.
Mitchell cannot meet his burdeéa establish higdohnsorclaim, the court must dismiss his

§ 2255 petition.
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V.Conclusion
For the reasomdiscusse@bove, the courtwill DENY Mr. Mitchell’'s § 2255 motionThe
court will enter sseparat®©rderconsistent with this Memorandum Opinion.

DONE andORDERED this 22nd day of July, 2019.

s
/ 2,
J’f' ean & St i
KARON OWEN BOWDRE
CHIEF UNITED STATES DISTRICT JUDGE
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